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MWA. PRESIDING JUGTICH WALI, DFLAVGRED THE OPINION OF Tae coURT. 
in a petition for « writ of anndemus, in aid of the 

Appellate Juriedietion of this Court, filed by Bam: Yieus, one of 
the plaintiffe in the sbeve entitled cause, she recites dpber alin 
that in the tricl ef the couse, entitled People for use ete., v. 
VYidelity & Guaranty Oo. Ko, 275872%, in the Municipal court of 
Ghienge, before the court end = jury, 4 verdict wae entered against 
pledntift, uoon which judguent ws entered on April 15th, 1935; 
that om the 13th day of duly, 1995, plaintiffs filed their notios 
ef appesl to the Avpeliste Court of Tilineis, Piret Mstriot, vith 
the clerk of the Municipal Court of Chiesgo; thet on the Lith dey 
of Sestember, 1955, plaintiffs presented their report of proseedings 
at the trial to Gherles Kekiniey, the judge before whom the eouse 
ene tried, for ocertifiextion, and requested that the same be filed 
and made a part of the record in the onuse on appeal; that upon 
the preeentation of the seid repert of proceedings of the trial ef 
eoid couse to the trial judge, thie judge marked the enme, 
“Presented this llth dey of September, 1935," and that he signed 


this notation; that thereupon thie trie] judge delivered uch report 


of the proceedings to the counsel representing the defendants for © 
examination by them; that while seid repert of proesedings was 
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pending settleatnt, defeniants filed their motion in the Manieipal 
Court of Thiesgo to diemias the apotel om the ground thet the 
report of the proseedinga of the trial wee not filed within sixty 
deye after the notice of sppesl; thet on Seteber llth, 1935, 
Plsintiffa filed in the Appellate Sowkt for the First District of 
Tllineis, « short resord, together with « motien fer on extension 
of time to file the complete reoord, briefs «nd abetracte, which 
motion was sliowed, and thet this court fixed the time fer plein- 
tiffe to file their complete record on November L5th, 1935, and 
the time in which to file briefs and ebetreets on Secember 13th, 
1935; thet on Getober Zlst, 1935, said Charles Mokinley, the judge 
pefore whom the cause wes tried in the Wunieipal Oourt of Chiesgo, 
Upon ssid motion of defenients to diamias the appesl, entered an 
order dismissing such appesl; thet the presentstion of the report 
of the proceedings of the trial in the Municipal court was made 
within sixty days from the dete of the filing in such court ef 
plaintiff's notice of appeal; that the trial juige failed, neglected 
and refused to settle and sign and order filed the report of the 
proceedings of the trial, and has annowneed that the settling and 
signing and the order to file said report of the preeeedings of 
the trial, will be held in abeyance, 

in this petition for candneus, the petitioner prays that 
® writ iseue from thia court, directed to wid Gherles Wekinley, 
dudge of the Municipsl Court, somnanding him forthwith to expunge 
from the record in the eause in the Municipal Court of Chiesge, the 
order entered Gotober 2let, 1935, dismissing pleintiffts eppesl te 
this court, ond to settle, sign ond order filed mune pre tune «a 
of the Lith dxy of September, 1925, the date of the presentment of 
such report of proceedings at the trial, and that such further order 
may be entered in the premises es justioe might require. 
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To this petition an answer was filed by Cherles Mokinley, 
dwige of the tunicins, Court of Chie age, the respondent in the 
cause, in which he recites inter gig thet after the entry of the 
judgment in the cause, ani the filing of the notice of appeal, the 
plaintiff presented te the reapondent « deauwent entitled, “Report 
of proceedings at the trial", and that the respondent endorsed 
thereon, a2 alleged in the petition, the words," Presented thie 
llth dey of September, 1925, Gherles ¥. Hexiniey, Judge; that 
upon the request of the attorneys for the defendant, he, the 
regpondent, thereupon delivered this sileged repert of proeeedings 
te defendants’ counsel; thet on September S0th, 1935, defendante 
filed in the office of the clerk of the Municipal Court of Thiesage, 
and presented te the court their motion to diemias the epresl upon 
the ground that the report of preeeedings at the trial bad net been 
filed in the trial court within sixty deys after the apres] had 
been perfeoted, tagether with their objections to such document, 
entitled “neyort of Proceedings at the trial," in which they «ver 
that the same was incorrect end ineempicte, in that there wae 
oubtted from it entirely the testimony of certain witnesscs, 2nd that 
it showed the testimony of other witnesses in abstract form, that it 
omitted the defenients' oroga-examinetion of certein of plaintiffs 
witnesses, thet it omitted to inelude any exhibits offered in the 
trial, and te inelude any of the instructions given in the tril, 
and omitted to include any of the rulings of the trisl which concerned 
the admission of testimony, and thet reasenient had not sassed upon 
sugh objections. Hegpondent further «lleces thet the reeords of 
the office of the Clerk of the Municipsl Court shoe that the notice 
of appeal in exid seuse in the Municipal court wo< filed in the office 
of gueh clerk on July lth, 1935. fo the answer of reapendent, 
petitioner filed « demurrer, 
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in People vi Hoigom, 195 lll. 319, « petition wae pre- 
sented to the Supreme Sourt of this state for « writ of mandemus 
te compel 2 judge of the Griminal Gourt of Jook dounty te sign and 
geal a oertifieste of evidenne or bill of exceptions in » eertsin 
oriminal onee, in which the petdtioner was 2 defendant, ani whe 
had been tried before thie judge. The matter came befere the 


| Supreme Sowrt for a hesring on « petition, snewer and repliestion. 


The petitioner had been tried befere the Criminel Court ond 
gonvieted on a charge of rebbery. “ixty days time was given in 
which to prepare ond file bis bill of exceptions. In the same month 
in which the judgment of convietion was entered, the petitioner 
presented to the trial judge whet ourperted te be « bill of excep- 
tions, and requested him te certify «nd sea) the suse. The trish 
judge incuired of the petitioner whether or not the bill, as presented 
to the court, had been exhibited to the stete'’s attorney and 
approved by him, to which the petitioner renlied thet it had not been 
#0 presented. The ceurt then directed the petitioner ts resent 

the bill of exeeptions to the atete's ettorney for his sporovel, and 
steted that if the state's atterney did net object to the aame, the 
court would sign and ses] it. The court declined to exemine or pase 
upon such bill of exceptions until it was "G.k'd" or approved by the 
state's attorney. The state's attorney refused to apsreve it. In 
his enewer, the judge who tried the ease, the seepondent in the 
mandemis proo¢eding, stated that the bill of exeeptions eas not 
verified or sworn to by omy person, that there was no official 
reporter present when the exuse was tried, and that he 4id not know 
personslly, or remember, *hether the mtter set forth in the bill 
wae Sorrectly set forthe It appearea from the opinien filed in the 
gage thet the petitioner in the couse wa9 Bet « laeyer, and éenducted 
his own defense. The court ordered the writ to iseuws, and said: 
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“The petitioner was convicted of a grave offense and 
wag entitied to the benefit of = record and « bill of 
exveptions, sni to heave his oose paseed upon by = sourt 
of appeals. This he could not have without the certifi- 
ente of rs ol of ‘respondent. “ec do not regard the 
reason assigned by reapendent for hie failure or refusal 
to mke up, or ceuse to be wade Up, & properly eertified 
bill of exeeptions as grag veoh The court wae 
authorized to *** mnke such *** ache and invabry 
ag would enable him to comply with his and give the 

itioner such s bill ef exeeptions as — ensble him 
o proseoute hie writ of errer. In People ( U) 
155 iil. 182, we held that where the ca who haa ¢ 
the eese hed died, his sueceaver in office gould ? be pins 
to oo =: sperere & bill of excevtions, ond in =~ ange 
ips, in — for the rig 1 tena 
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inavecting the record and reading the qridunee te 
pd pong to eufficiently eeeat it . direet the proper 


beepers tic ao. ef the bill. 
we are of the opinion that the ressene given by reapon- 
dent for not signing and sealing the report of the proceedings 
presented to him, were not sufficient to excuse him for not perform 
ing his duty in this regerd, 
The respondent slse0 urges that because of the feet thet 
the report of proceedings was not filed within « certain time, thet 
the court was justified in diamisesing the «ppenl. Te thie contention, 
we do not agree. It is net claimed, but that petitioner precented 
the report of the proceedings to the juige whe tried the esse in 
due time, ond 26 was esid by the Supreme Court in the Holdom cease, 
it then beoame the duty of the trinl judge to use all reasonable 
effort to determine what would be « correst report of the proceedings, 
ond to then settle ond sign the seme. It wae only beeause the 
court kad not settled and signed the report of the proceedings thet 
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. 
petitioner did not herself cause 1t to be filed in the preseribed 
time. 

It is ordered that the dewrrer te the anewer of respondent 
be sustained, that o writ of mandamme issue fortheith, direeting 
Charles MeKinley, Judge of the Munioipal court of Chicago, to forth- 
with expunge from the record in seid couse in the Munieipal court 
of Chicago, the order entered October ist, 1995, dismissing plein- 
tiffts « and further directing him to forthwith settle, sign 
and order, mune pro tune ae of September llth, 1995, the repert of 
the yetpactings in case No. ssdenbia mntiniat, People for use ste 
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LILLIAN G. ARMSTRONG, 


Plaintiff in Error, =» 
a 


ERROR TO ; | 


SUPERIOR COURT 





Ve 
THE TRAVELERS INSURANCE QOMPANY, GOOK GOUNTY. ; 
Defendant in Error. Pa 8 o I.A. 6 pe ré o 
Opinion filed Dec. 27, 1935 
MR. PRESIDING JUSTICE HALL DELIVERED THE OPINION OF THE COURT. 

By this writ of error, plaintiff seeks the reversal of 
a judgment against her for costs in the Superior Court of Cook 
County. The action is based upon certain insurance policies. The 
cause was submitted to a jury, which returned a verdict for the 
defendant. 

The declaration which consists of a number of counts, 
charges generally that the husband of the plaintiff came to his 
death through accident, and that even though the decedent's death 
was caused by suicide, that the defendant is estopped to make such 
a defense, The theory of the defendant is that the insured com 
mitted suicide, and that by its terms, there can be no recovery 
under the policies for thet reason. Plaintiff does not take issue 
with defendant that decedent was a suicide, except, as hereinafter 
stated. She claims that defendant is estopped from urging this 
defense. 

The undisputed facts are that on the morning of Tuesday, 
April 29th, 1930, shortly before 7 o'clock, the insured was found 
dead in the garage of a summer home owned by the insured at Cross 
Lake, Wisconsin, which is not far from the Illincis-Wisconsin 
boundary line, 

4 man named Hughes, a witness produced by plaintiff, 
testified in substance that he knew the insured in his lifetime, 
that he had worked for him, in remodeling his house and the garage 
in question; that the garage had four large doors leading into it 
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from the street; that on the morning of April 29th, 1920,he, the 
witness, went to this garage for his tools, where he had been 
keeping them, that the locks on the service gate and the service 
deor head been switched, that when he entered the garage, it was 

dark and ‘the garage was filled with black smoke; that he opened 

the door ‘te let the draft through, and that after he had done so, 

he found Mr. Armstrong, the decedent, in the automobile, and that 
the engine was running; that Armstrong was dead, and that his body 
was on the front seat of the automobile; that the witness telephoned 
for a doctor and waited until the coroner came; that he found the 
dededent's glasses on the front seat, broken on one side; that the 
engine of the car stopped running shortly thereafter because the 
tank was empty; that he knew the decedent, and that he was of a 
happy and genial disposition; thet the insured's death eceurred 

on Tuesday, and that the witness had seen him on the Sunday 
previous, and that he noted nothing out of the ordinary with him. 
On cross~examination, this witness testified that the deors through 
which the automobile entered the garagé were locked; that the 
witness had to unkook them, and that the windows were closed; that 
the left door of the automobile was open; that the night before 

the witness had lecked the garage, The testimony of this witness 
also is that prior to the time that he found the body of the decedent 
at 9 ofelook on the day mentioned, he had a telephone call from 

Mrs. Armstrong, plaintiff, at about 4 or 4330 ofclock in the morning, 
in which she inquired about her husband, 

George D, Lewis of Antioch, Illinois, also a carpenter, 
testified to the effect that he knew the decedent only by sight, and 
thet he was with the witness Hughes when the body was found; that 
they went to the garage for tools; that Hughes opened the garage 
after first opening 4 gate; that they opened the service door and 
smoke came out; that Hughes went in and opemed a large door, and 
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that Armstrong was dead; that when he entered the garage, he could 
not see the automobile for the smoke, and that at that time, the 
engine was running; that everything in the garage was black and 
sooty, although it was daylight outside; that the tools of these 
carpenters were smudged with grease; that there were no lights 
burning in the garage; that the windows were closed and the doors 
were shut. 

The plaintiff testified that she last saw her husband on 
the Monday morning before he died, his death occurring on Tuesday 
morning. There is no question but that the death of the decedent 
was osuged by carbon monoxide gas, created by the running of the 
engine of the automobile, 

Shirley &, Swanson, a daughter of the decedent, testi- 
fied that she had on engagement to meet her father on Monday prior 
to his death for luncheon in Chicago; that she and her mother 
were at the appointed place, but that her father did not appear; 
that after making some inquiry in an effort to find out the where- 
abouts of her father, that they went home about 7 o'clock, and 
that her mother called up Antiooh, and that she learned of her 
father's death the next morning» 

The coroner of Kenosha County, Wisconsin, testified that 
he had not known the decedent before April 29th, 1950, when he 
received a call to go to Cross Lake, where he arrived about 8:35 
As Mo; that he saw the witnesses Hughes and Lewis there; that the 
garage was looked when he arrived; that he saw the man lying back 
of the steering whee}, that his head was about two inches above the 
seat level on the right side of the car, his left hand in his lap, 
his right leg behind the clutch, and hie left leg hanging out of 
the car on the running board; that there were indications that 
he died of carbon monoxide gas; that he and the sheriff opened the 
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doors 2t the rear of the car, and that he noticed the odor of soot 


in the garage; that at that time the engine was not running, but 
that the motor was warm and the gas tank was empty; that he found 
the decedent's hat on the floor of the car between the front and 
rear seats 

At the time of his death, Armstrong was an accountant 

for the Thomas Charles Company. He received a salsry of $56.00 
per week and a bonus of $25.00 each Christmas. Willism T. Dix, 
who was the treasurer end manager of the company by which Armstrong 
was employed, testified to the effect that on Saturdey prior to 
decedent's death, he, the witness, had informed the decedent that 
the witness, had received a telegram, the substance of which was that 
the representative of an accounting firm who made an annual exeminsa= 
tion of the books of the Thomas Charles Company, would be present 

on the Monday morning following, to make an examination of the books 
ef the company, It is also in evidence that on this Saturday prior 

to the death of decedent, Armstrong had informed an employee of 
the Thomas Charles Company by the name of Spires that the auditor 
was coming to Armstrong's office on the fellowing Monday, The record 
discloses that for the five years prior to his death, Armstrong 
maintained an apartment, the rental of which was $1,500,00 per year; 
that the family kept a maid who was paid from $12.00 to $15,00 a 
week; that they kept two automobiles, upon which the garage storage 
charge was $180.00 per year; that he gave his wife $75.00 a month; 
that the daughter was for a portion of this time at school at 

Ferry Hall in Lake Forest at an expenditure of approximately $900.00 
per year; that at the time of his death, there was an unpaid balance 
at Mandel's store for merchandise amounting to $1,828.65, the claim 
for which was allowed against the estate; that during the year 1929 
other expenditures at this store were $883,00, Various other expendi- 
tures are shown to have been made by decedent and his family during 
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a few years prior to his death, and it is also shown that in 
addition to the apartment maintained in Chicago, decedent maintained 
this country home at which he died, It is shown that quite large 
expenditures were made in the purchase and repair of this country 
home, and that Armstrong had been paying premiums on $17,000.00 

ef life insurance for a considerable period prior to his death; 
that the family made trips to Florida, and it is established that 
the expenditures made by him were much in excess of the income 
shown to have been received by him. In the trial Mrs. Armstrong 
first testified that she had no separate income, and later testi- 
fied that she had. The record indicates that the Thomas Charles 
Company by which the decedent was employed, was controlled by 
another corporation called the Milton Bradley Gompany. In the 
trial, counsel for defendant stxted to the court thet defendant 

had subpoenaed the Milton Bradley Company and the Thomas Charles 
Company to produce certain cheeks said to have been drawn by the 
decedent against the account of the Thomas Charles Company,and 
offered to prove by these checks that for a short period prior to 
Armstrong's death, Armstrong had drawn personal checks against the 
eccount of this company amounting to $56,000.00, and that an auditor 
was in the office of the employer of decedent on the Monday morning 
prior to decedent's death, checking these accounts. Tb this proof, 
counsel for the plaintiff objected, and the court sustained the 
ebjection, Other proof of like import was offered by the defendant, 
to which objection was mde, and which objection was sustained by 
the court, and counsel for defendant suggests that the eourt erred 
in excluding this proof. ‘hile there may be much to counsel's con- 
tention, yet, in view of the fact that the verdiet was in favor 

ef the defendant, we do not deem it necessary to pass upon this 
question. The evidence does show thst Armstrong had the right to 
and did draw checks upon the firm's account, 
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One Robert Ingersoll, employed by the Milton Bradley 
Company, testified to the effect that Lillian Armstrong “agreed in 
cage she received compensation on the death of her husband - and 
there was any reason to reimburse the Milton Bradley Company, she 
would do it." This witness was asked whether the Milton Bradley 
Company had obtained, directly or indirectly for its benefit, a 
mortgage or other form of security from Lillian Armstrong for an 
indebtedness said to be owed by her husband to this concern. Object- 
ion was made to this question and sustained by the court. 

The record indicates that after the audit of the books of 
the Thomas Charles Company by which Armstrong was employed, its 
assets were taken over by another company, and that it ceased to do 
businesses 

The record alse indicates that subsequent to the death of 
the decedent on April 29th, 1930, plaintiff sent a check for the 
overdue premium on the policy sued upon to the defendant company, 
which was accepted. This premium had been paid to the defendant 
by its agent, through whom Armstrong obtained his insurance, It is 
insisted by the plaintiff that by the acceptance of this check, 
in spite of the fact that by the terms of the policy there could be 
no recovery in case of suicide, defendant is estopped from urging 
this defense. There is nothing in this contention. The jury was 
fairly instructed, and we Gannot say that the verdict was contrary 
to the manifest weight of the evidence. Therefore, the judgment is 
affirmed, 

AFFIRMED. 
HEBEL, J. AND DENIS EZ. SULLIVAN, J» CONCUR, 
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MARGARET A. TREAOY, VA 
APPEAL FROM 
(Plaintiff) Appellee, f 
Ve / MUNICIPAL COURT 


FREEPORT MOTOR CASUALTY COMPANY, 
a corporation, OF CHICAGO. 


(Defendant) Appellant. PO 2S ae T ek. 627° 


Opinion filed Deoe 37, 1935 


MR. PRESIDING JUSTICE HALL DELIVZRED THE OPINION OF THE COURT. 
This is an appeal by defendant from s judgment of the 

Municipal Court of Ghicage in an action brought by Margaret A. 
Treacy, plaintiff, against the Freeport Motor Casualty Company, 
a corporation. The statement of claim filed in the cause alleges, 
in substance, that on or about the 30th day of July, 1932, an 
insurence policy was issued and delivered by the defendant to the 
plaintiff covering » period commencing June Sth, 1932, and termin- 
ating on June Sth, 1933, in consideration of a premium of $52,10, 
and that the plaintiff paid the defendant such premiums as follows: 
On August 6th, 1932, the sum of $26.05, on September 24th, 1932, 
the sum of $5.42, on October 32nd, 1932, the sum of #3.00, on 
November llth, 1932, the sum of $2.00, and on January 13th, 1933, 
the sum of $15.63, a total of $52.10. It is further alleged that 
the defendant had agreed to extend the time of payment of the 
premium due on the lat of December, 1932, which was paid January 
13th, 1933; that the plaintiff was the owner of a Chevrolet sauto- 
mobile and that same was of the value of $450.00; that the auto- 
mobile was stolen on December 20th, 1933, and that the damage to 
the plaintiff was the sum of $450.00; that the plaintiff notified 
the defendant of the theft of the automobile immediately after it 
was stolen; that on February 15th, 1933, plaintiff rendered a sworn 
statement to the defendant as to the time, place, ete., of the 
ioss of the automobile, and that on February 17th, 1933, defendant 
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notified the plaintiff that it would not pay the claim by reason 


of the fact that the insurance policy was not in force and effect 
at the time of the alleged theft. 

The defendant filed an affidavit of merits admitting the 
issuance of the policy, but denying that it was indebted to the 
plaintiff, as alleged in the statement of claim, because of the 
fact that the plaintiff had allowed her policy to be and remain in 
default for failure to pay the premium due on the ist day of 
December, 1932, and up toe the time that the automobile wes stolen 
on the 20th day of December, 1932, and that the plaintiff is bound 
by the terms of the rider attached to the policy, which said rider 
is as follows: 


"fhe term of this policy shall begin at noon on the 
5th day of June, 1932, and shall end at noon on the 5th 
day of Dec., 19323, Standard time, at the address of the 
Assured named in the poliey to which this endorsement is 
attached, provided, the second and third installments of 
premium are paid on the dates due, and, that the policy 
will be continued in foree for the next ensuing period of 
six months to noon on the 5th day of June, 1933, uoon 
payment by the Assured of the fourth or final payment of 
ag on or before the date of payment as set forth 

elows 

it is understood and agreed that the premium is to 
be paid as follows; 


First Payment, due with application . . e »$15,63 
Second Payment, due July 5, 1932 . .... 10.42 
Third Payment, due Sept. 5, Ah eee 10,42 
Fourth Payment, Gue Dec, 5. 1932 . . ss 15.683 


All payments of the premium, except the first, must be 
made at the Home Office of the Gompany on or before the date 
due to keep this Policy continuously in force. Any pay- 
ment of premium falling due on a Sunday or Holiday must be 
paid on or before the preceding dey, 

it is understood and agreeg, notwithstanding anything 
in the policy to the contrary, that the Company shall not 
be liable under this Policy during any period in which the 
Assured may be in default for the payment of any part of 
the premium. On payment of any premium past due for re- 
instatement of the policy, the term thereof shall not be 
extended, nor deduction made for the lapped period. Such 
premium shall be due the Company ae consideration for re- 
instating the Policy, 

It is further understood and agreed that if the policy 
is termimted on account of default of any payments of the 
premium due as set forth above, the Gompany shall be entitled 


ew 


mesess yi mielo edt ysq tom Bivow tt stadt Pittmbedevedt besthtom 
toetts Suc sovet af ton enw yiicg sonetvens edd tadt toast ed? To 
etiodt begelic edt te emit edt ts 
edt gaittiobs stizom to tivebitis as Sift taebmeteb edt Siege 
ult 08 beddebal env #£ tedt gatyaed tad .yotteg Sdt to ooaaueel 
odé Yo oeuscad ymtelo to tmgnetete edd af ‘pogetis wa tthbabes 
sh kbmwor fas 9¢ of yonses rod Dewoile bad Ytdatela od? taud 
to yah tel edt mo cab muone od? vag oF orutist 20h 
aalete | any eLidomo sys: ont todd oats edt of qu bas ee 
bawed ef Vidatssi edt tect bas Sa0L cae hae Ok edt mo 
eres: te mi cya 


robir bise dolce .y Lioq sit of hedoatts robin sf? 


Be eae 













Be aPoned te estab edt oe i 
“Of at maine ode meieatedier "x: : 


i We fits nora 

S0.3l8, , «+ Mottestiage atte eubd sisoucet, toast 53 

Sh.0f Ve os » BES CO Ye OuP ~ ome 3 
$6.05 «= +s » =~ Bee 2 pre igre pe 

. «+ « « SORE 4@ 000 arb yamemeet ddmet.. a 


‘o¢ tem .tetlt odd? seecwe ,muinerq edd ree oe 
Stab edt Sroted 20 a0 O ett to opii20 enon el? #2 eben 


“gee Yt .soret of ylewountinos yoiiod vied gees? 808 <5: 
06 Fase “yantlok x0 Yabhut 2 ao, out Tieeh aotemen 


‘patdtyns ns tonasedeiwsod eke? bas ioe a ie 


fou finda yoeqned ent tale fxrtngo sft oF pectey OFF bY ene 
edt foidw al beiveg yrs gotush yotio’ eid? zobay 
Yor traq yor te pte ue tinctsh at ed yam & oft 
—9f tot sub tant e taemysq oO .swimetg oft 
ed vor Lhede torre: fam ond SR eetios sd? to im Sect 
dont bo beagetl eit rot shen moitoubebh rom 
ef TOL molt abienoe ¢a ‘yaaquad ort exh ed Lads \ any 
eyoifod ait 
vitlog cde Tt daly feeige esos bas bootaxedas tadtav? ie re 
eft to etnomyaq to eg eh te daweoos fo bed minted ‘ad 
Peliitae od ils dtrot ee ee exh myimanrg ©o/ 


iat 


to the customary short rate premium for the expired term, 
Attached to and forming a part of Policy No. 74621 of 
the Freeport liotor Casualty Company of Freeport, Illinois.‘ 
The policy referred to, with the rider, was introduced in evidence 
by the plaintiff, 

Plaintiff admits that the last premium to be paid on the 
policy in question was not paid until after the automobile was 
stolan, but /that because of plaintiff's course of dealing with the 
defendsnt corporation, through one Reichmann, its agent, that the 
company had waived its right to forfeit the contract because of 
the nonpayment of this premium. it is shown that various other 
installments of the premiums due had been received and credited te 
the plaintiff on her policy after they were due and payable, and 
after she had received notice that her policy would lapse, unless 
they were paid when due. 

The plaintiff testified in substance that on the 16th 
day of December, 1933, and after she had received notice that there 
head been a default in the last payment on her insurance premium, 
as agreed to be made, she had a telephone conversation with 
Reichmann, the agent of the company, who had sold her the insurance 
policy; that at that time there was fifteen dollars and some cents 
due as a balance on this policy for the rest of the term, and that 
plaintiff told Reichmann she was not in a position at thet time 
to pay the balance, but that she would be able to pay it after the 
first of the year; that Reichmann offered to pay the balance of the 
insurance premium himself, and that she told Reichmann that it would 
not be fair for him to se use his money at that time. We find nothing 
in this conversation which indicates any promise on the part of 
Reichmann to extend the time of payment beyond the date fixed in 


the policy, even though he had the power to do 80, which is not 
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shown. The last installment of the premium paid after the 
automobile was stolen, was received by defendant, but later 
returned to the plaintiff. The cause was tried before a jury, and 
at the close of the plaintiff's cese, and after all the evidence 
was submitted, motions were made by defendant to direet the jury 
to return a verdict for the defendant, both of which motions were 
denied, 

In view of the patent fact that plaintiff was in de- 
fault in the payment of her premium st the time the sutomobile 
was stolen, and that by the terms of the policy, it was therefore, 
not in force at that time, the court was in error in not directing 
a verdict for defendant. Therefore, the judgment is reversed, and 
it is ordered that judgment be entered here for defendant, 


REVERSED AND JUDGMENT ENTERED HERE. 





HEBEL, Jd» AND DENIS E, SULLIVAN, d. CONCUR. 
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Defendant in Error, 


S920 


MUNICIPAL GOURT 


WILLIAM DAVIS, OF CHICAGO. 


Plaintiff in Error. 28 oben G2 Q' 


Opinion filed Dec. 27, 1935 


Ve 


MR. PRESIDING JUSTICE HALI, DELIVERED THE OPINION OF THE COURT. 

On October 13th, 1933, two informations were filed in 
the Municipal Court of Ohiesago, charging that the defendant, 
William Davis, had contributed to the delinquency of two children 
on September 20th, 1933. One of these informations, named 
Marion Lillian Mason, sixteen years of age, as the injured person, 
and the other information named Porothy Seasley, seventeen years 
of age, as the injured person. Although the hearings on the 
informations were continued ten times, trials of the same were 
had on February 28th, 1934, 

While these informations were pending and undisposed 
ef in the Municipal Court of Chicago, on November 17th, 1933, the 
grand jury of Cook County returned an indictment, charging that 
on September 20th, 1933, the same date mentioned in the informations 
filed, this said William Davis did entice and take away one Merion 
Lillian Mason, who was then and there an unmarried female person 
of chaste life and conversstion, from the house of her parents in 
said county, for the purpose of concubinage and prostitution. The 
trial of the cause was had on January 30, 1934, in the Criminal 
Gourt of Seok County, and the defendant Davis was found guilty of 
the crime,as charged, 

On February 28th, 1934, when the two causes were called 
for trial, the defendant pleaded guilty to the charges made in e¢ach 
of such informations, and the defendant was sentenced to serve one 


year in the House of Correction for each offense, the sentence of 
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the court on each information as it reads, to run concurrently, 


On September 25th, 1934, the defendant filed in the 
Municipal Court of Chicago his petition in the nature of a writ of 
@rror Coram nobis, under Section 21 of the Municipal Court Aot and 
Section 89 of the Practice Act, seeking to set aside the findings, 
judgments, sentences end commitments, and order 4 new trial in each 
case. It is sought to review both cases by the writ of error issued 
from this court. Separate records have been filed here, the record 
in the matter of the information as to Merion Lillian Mason being 
numbered here as 37992, and the information as to Dorothy Beasley 
being mumbered here as 37993. While there has been no ordet of 
consolidation entered in the case, in view of the faet that but one 
petition was filed in the Municipal Court for the review of the 
judgments of conviction against the defendant Devis, the osses have 
been considered here together, and the opinion in this court, and 
the reasons therein stated in case No. 37992, will govern here and 
for the reasons stated in case Ho, 37992, the judgment of the 
Municipal Court, finding defendant guilty of the charge involving 
Dorothy Beasley, Case Noe 1,257,699 in such Municipal Court, is 
affirmed, 

AFFIRMED. 


HEBEL, J, AND DENIS E, SULLIVAN, J. concur, 
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Defendant in Error, 
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PETER J. NORICH, Jr., OF CHICAGO. 
> CY T ") > 6} reas 
Plaintiff in Error. es CO od Pox Oa O 


Opinion filed Dec. 27, 1935 


MR. PRESIDING JUSTICE HALL DELIVERED THE OPINION OF THE COURT. 

This is an appeal from a judgment of the Municipal Court 
of Chicago, whereby a fine of $1.00 and a sentence of a term of six 
months in the House of Correction was imposed upon the defendant 
on a charge of obtaining money by false pretenses, The trial was 
before the court without a juyy, and the court found the defendant 
guilty of the crime, as charged. 

The undisputed evidence adduced at the trial is to the 
effect that on the 3rd day of February, 1933, there was issued to 
defendant, what was termed, "Valued Form Automobile Insurance 
Gontract Subscribers at The Inter-Insurance Exchange of The Chicago 
Motor Glub Herein Called The Exchange," by which it was agreed, 
among other things, that the defendant should, be paid the “actual 
koss of, or damage to, any automobile described herein, including 
its operating equipment, which attached thereto, and caused solely 
by theft, robbery or pilferage;" that thereafter on August 9th, 1933, 
"fhe Inter-Insurance Exchange of the Chicago Motor Club" received 
@ report from the defendant that the car covered by the policy had 
been stolen; thet on October 5th, 1934, = check for 0325.00 was 
issued to the order of Joseph J. Merensky, attorney for the defendant 
by “The Inter-Insurance Exchange of the Chicago Motor Club," and that 
the check was endorsed by Joseph J. Merensky, end paid. 4 man named 


MeCormack, manager of the theft department of the Chiesgo Motor Club, 
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2 
testified that on October 3rd, 1933, he learned that the claim was 


fraudulent. On November lst, 1954, an information was filed in 

the Municipal Cowt of Chicago, sworn to by one Frank L. Krueger, 

by which it is alleged inter alia that the defendant on the 17th 

day of August, 1933, at the city of Chicago, knowingly, fraudulently, 

designedly, unlawfully and falsely pretended to the * Pataca 

Exchange of the Chicago Motor Club and Association" that his Buick 

automobile had been stolen from the “inter-section of Adams and 

Laflin St." on or about the 9th day of August, 1933; that the state- 

ment of the defendant that his sutomebile was stolen was untrue, and 

that he obtained the check referred to, the property of the "“Inter- 

Insurance Exchange of the Chieage Moter Club" by false pretenses. 
When the case was calied for trial, defendant, through 

his attorney, moved to quash the information beeause of the fact 

thet the venue in the information was not properly laid by the 

charge that the automobile in question was reported stolen from 

the “intersection of Adams & Laflin St." Thereupon, the court 

allowed the state's attorney to amend the information on its face by 

interlining the words "Chicago, Illinois" after the words “Adsms & 

Laflin 8t." It is insisted that the information should have been 

reverified after the amendment was made, and the case of People v. 

Duyvejonok, 337 Ill, 636, is cited as authority. In that case, 

the information was mde on “information and belief", which ex- 

pression the court allowed to be stricken from the information, as 

filed, by drawing a line through these words, and the Supreme Court 

held that such method of amending the information was not proper. 

In the present case, however, the gist of the charge is that "at 

the city of Chicago" de fendant obtained money from the insurance 

Company by felsely representing that his automobile was stolen, when, 


as a matter of fact, this was untrue. Whether the automobile was 


Gt SBE 
asm mislo edt tadd beatsei of S0GL ehé redoteo ao dads ‘beltivess: 
gi bOLIY sew mot¥emrotat as .8CL tel redmevell 20 .taeiubuert 
<Tegewt® «1 dnert smo yd of mrowe ,ogeo’dd te to Lagoa at 
‘MESE oct mo tnabasteh edt saad abfe xetaz begeite ai tf dotdw yd 
cultneietues? gnivouy sogscin) to ytte edt te ,beed er 
soneweal-resal" ot of bohaoterg yLeeiat ban ylintwelay .yiher 
Hotel etd tadt “woitatoowes bas dul totels wuet ig coxa 
bas emabs to aotteea~retni" odt mort aefote Dries a jomotus 



















." 
~ 


Rr aagalgadg aw / exadenotue Or teat 3 SAAAEBT OD 
~cotal” ot Yo yixeqorg od? .os Sorsotox fondo edt Bi a8 
soonmoter eats? vd Néuif0 xovoit ogco ddd edt to sgasdox’ oums 
SperAs daahasreh lata seh, POlLey aae . gery et 0h 
toat edt to sarsoed ao ttemotitt sd denny of devon .vemtodts afd 
edt ys biel yLreqota tom sew aottasrotat ost a uaer ont tate 

mort aglote Rettoqes sew soitessp af elidonogus edt tect egxenl 

‘teyoo edt aaqueredT ".#8 atfted 4 amsbi to me tak” 
vd sont att mo sottemrotat ot bnems ot yentetts slotate out bowers 
& emaba* absow odd retis “eloaltit eogsotdd" abtew edt 
Meed eves binose noktanta tal edt teadt botetent at ot «78 mi. 
-¥ sigeet to 9880 ont baw oben eew taemhaeme edt pee ry pation i 
eeaso tadt al .ytizodtues as betto et .888 fli tes cpa Levus 
_ xe dotde ."telled hae cottemsotat" mo eben saw soktemed at edt 





100 enor? axit fue .Rbt0w seodt quoxse 0 mats geteorh ah 
+ tOqotd ton acy oottemmotal edt gatbaeme to bodien dowe tad? biog fin 
vs" ¢sdd el ogtado sit To taty edt ,tevewod ,easo tneaeng odd at 
_ Settexuemt edt pott Yerow beatside tasbaet 0d. Nogsoidd to ‘Ytlo ont MM 
.aedw .deoloteeaw elidomotus aid tedt guitasestqes yiselst yd yreqmoo 
new slidomotus off xettedW .eourtauy esr eid? ,toct to rettam & es 


3 
reported stolen from some place in Chicago, or in a foreign state, 
would not affect the question of venue when the charge is made that 
the crime for which defendant was convicted, was committed in 
Chicago. The court will take judicial notice of the fact that 
Chicago is in Cook County. 

4s noted, the charge in the information-is that the 
defendant by false pretenses obtained the sheck in question from 
the "Inter-Insurance Exchange of the Chicago Motor Club Association,* 
the same being the property of such association, and the proof is 
that the check was issued by the "Inter-Insurance Exchange of the 
Chicago Motor Club". There is no averment in the information that 
either the issuer of the check, nor the institution from which the 
check was obtained by the alleged false pretenses, is a person or 
entity that could own property under either ef the titles mentioned, 
and there was no proof offered or reeetived on this question, 

in People v. Cohen, 352 Ill. 380, M. Cohen and Frank 
Nelson were indicted in the Criminal Court of Cook County on a 
charge of larceny and receiving stolen property, knowing the same to 
have been stolen, and that such property was the “personal goods and 
property of the Pullman Company, a corporation." In its opinion, 
the Supreme Court said, among other things, that "there is no evi- 
dence whatever that tended to prove that the Pullman Company was 
a Corporation. fhe proof in the record is that the owner of the 
property in question was the Pullman Company, There was no proof 
of user of corporate powers and franchises, and there was no proof 
of any kind or any statement by any witness that the Bullman Company 
was, in fact, a corporation. In view of the foregoing facts, it 
will not be necessary for this court to make any further statement of 
the evidence", Further, in its opinion, the court said: 
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"It has been the settled law of this State since this 
court was first organized, that every material allegation 
in an indictment for a felony must be proved beyond a 
reasonable doubt before 2 defendant charged with such a 
crime can be legally convicted for the same. One of the 
material allegations of the indictment in this case is 
that the Pullman Company, the owner of the property alleged 
te have been stolen, wae a corporation. This court has 
so held in an unbroken line of oases from its first organ- 
igation and has never to this date held otherwise in any 


ease of which we sre aware. We 30 age * Pe ard Ve Ate 
275 Til. . Fesbhes. 825 K ittenbrink 9 id 
fe] 





sidzich vs 225 ids G1O, j] Nl or A the suffice 
ency of i ments the court. must abide by long established 
and well known rules of law, and parties engaged in drawing 
indictments and in trying criminal cases should give reason- 
able attention to the law governing the drawing of indiat= 
ments and ag to the necessary proof to be made in the trial 
of criminal cases. Under our law the ownership of property 
embezzled or stolen must be alleged with the same accuracy 
ag is required at common law unless the rule is modified by 
statute. An averment in en indictment that the property 
embezzled, stolen or concealed was the property of the 
‘American Express Jompany, an association," without slleging 
incorporation or such facts as would show thet such company 
eould own property by that name, will not sustain a convic- 
tion under our law. (Pe Ve wes 244 Ill, 26.) In 
such a case there should be an allegation that the associa- 
tion is such 4 person or entity thet it could own property 
under that name, or the individuals of such association whe 
did own the property should be set forth as the owners of 
the property." 


Upon the authority of this case, and the cases there cited, 
we conclude that the information was entirely insufficient in its 
allegation as to the character of the institution from which the 
check is alléged to have been obtained, and that the preef was 
insufficient to sustain the finding of the court for the reason that 
there was a failure to show that the named institution was authorized 
to hold and own property. For the reasons stated, the judgment is 
reversed, 


REVE"SEDes 


HEBEL, J. AND DENIS E. SULLIVAN, J. CoNCUR, 
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NERSES BEDROSIAN, 
(Plaintiff) Appellee, 





"APPEAL FROM 
MUNICIPAL COURT 
Ve 5 
HERMAN SCHOENSTADT & HENRY 
SCHOENSTADT, doing business 
as PICCADILLY HOTEL, 


(Defendants) Appelkants. 


oF exniaed, 
9) B fr 3 
283 1.A.628 


Opinion filed Dec. 27, 1935 


MR. JUSTICE HEBEL DELIVERED THE OPINION OF THE COURT. 

This is an appeal by the defendants from a judgment 
entered in the Municipal Court of Chicago for {900 wpon the verdict 
of the jury, which was recovered by the plaintiff in an action 
for the loss of plaintiff's Dodge Sedan and certain personal 
property contained therein owned by the plaintiff. 

Plaintiff's statement of claim alleges, in substance, 
that the plaintiff was the owner of a 1952 Dedge sedan; thst he 
became a guest of the Piccadilly Hotel, which was operated by the 
defendants, and upon an oral agreement was to pay $8.00 per day 
for the rooms occupied by him, and the defendants orally agreed 
to remove all plaintiff's personal effects from the automobile and 
deliver the sawe to plaintiff's room, and keep plaintiff's auto- 
mobile safe ina garage, 

The defendants denied the material allegations of the 
statement of claim, and upon this state of the record the case 
was submitted to a jury and judgment entered, 

It appears from the evidence that the plaintiff was the 
owner of the Dodge sedan, which he purchased for $1,115, and that 
there were personal effects and belongings in the car of the 
value of approximately @190, which were lost; that when he rented 
the rooms in the Piesadilly Hotel, Chicago, which wes operated by 
the defendants, he inquired about the safety of his car and was 
assured by the agent of the hotel that it hed its own garage, and 
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2 
that the doorman would take it to the garage and bring it back the 
next morning; that he then delivered the keys to the car to the 
clerk; and that he remémbers having received a garage ticket; that 
he again inquired as to the safety of the articles in the car and 
was assured that everything was safe, 

it further appears from the evidence that on the fellow—- 
ing morning, July 5, 1933, Mr. Schoenstadt, one of the defendants, 
called the pleintiff to his office and advised him that his car had 
been stolen; that it was wrecked, and that the hotel would "make 
it good"; that the garage had insurance and the hotel had insurance, 
and that the parties were all responsible; that the plaintiff told 
the defendants that he also carried insurance, and the car was in 
perfect condition before the accident. fhe plaintiff, accompanied 
by Hr. Schoenstadt, one of the defendants, and the attorney for 
the hotel, reported the loss to the police station, and the police 
sergeant made out papers, which the plaintiff signed. I+ further 
appears from the evidence that on the 6th, 7th, 8th and 10th of 
duly, he, the plaintiff and other gentlemen, including the attorney 
for the defendants, discussed the amount of his loss and the settle- 
ment thereof; that his car was not returned to him, but could be 
repaired at a cost of approximately $500, but when repaired the car 
would not be in as good condition as it was before the accident; 
that plaintiff received §100 for the wrecked car; that on July 4, 
1933, the total loss of the plaintiff amounted to $1,000, which 
included several items of personal property in the car at the time 
of the accident. 

The defendants offered the evidence of the doorman of 
the hotel, whose mame was Jake Branch, He testified to the effect 
that the plaintiff did not say snything to him about the car when 
he drove up in front of the hotel; that he did ask about a garage 
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and wes informed that there were garages in the neighborhood, and 
that at plaintiff's request this witness called a garage and was 
told to give plaintiff a garage ticket; that plaintiff went to 

his rooms and about 11 ofclock p.m. came down again to ask about 
his car; that he tipped the witness and requested the witness to 
take his car into the garage =t 12:00 pem., at which time the 
witness would have finished with his work; that the witness, after 
12 pem. changed his clothes and tock the car out on & joy ride, and 
that the car was hit by a truck and wrecked. 

Other witnesses testified as to the value of the auto- 
mobige, and the hotel clerk teatified that he did not receive the 
keys to the car from the plaintiff, nor did he tell the plaintiff 
that the hotel would take care of his car in a garage of its own. 

it is apparent from this record that the evidence was 
for the jury to pass upon, and under the instructions of the court 
determine the veracity of the witnesses, the weight of the evidence, 
and whether or not the plaintiff had established his case by a 
preponderance of the evidence, The question is largely one of 
fact and we must determine whether the verdict of the jury and the 
judgment entered thereon was manifestly against the weight of the 
evidence. While the evidence is disputed, we cannot from this 
record conclude that the jury was not justified in returning the 
verdict which it did, 

The defendants contend that evidence showing the parties 
carried insurance policies covering the property involved in this 
case tended to prejudice the jury, and was error notwithstanding 
the court's instructions to the jury that the faet that insurance 
companies had been mentioned had nothing to de with the case and 
that ne insurance company was involved, 

in considering this case we find that on examination of 
the plaintiff when he was calied to the stand, he was asked to relate 
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4, 
a comversation had by him with the defendants on the morning of 


duly 5, 1933, in the office of Mr. Schoenstadt, one of the defendants 
present. He stated, in substance, that Mr. Schoenstadt notified the 
plaintiff thet his car had been stolen; that it waswreoked and that 
the hotel would "make it good," and mentioned the fact that the 
garage had insurancé, also the hotel, and that the parties were 
responsible. From the record it would seem that no objection was 
made by the defendants at that time. Subsequently, the plaintiff, 
upon examination, testified that on one occasion an adjuster from 
the insurance company was present, and the matter was discussed, to 
which testimony the defendants objected and the court sustained 
their objection. Notwithstanding the objectionsble feature of this 
evidence the defendant 3choenstadt when called as a witness for the 
defense testified that he inquired of the plaintiff if he was covered 
by insurance, and it also appears that the attorney for the defendants 
asked the plaintiff this question on cress—examination: 

"Mr. Feldman: Isn't it a fact that you said that you were 

fully insured with an insurance company in New York and they 

said they would take car of the damage for you?* 
which question emphasized the fact that insurance was carried by 
the parties on the property in question, and by reason of which the 
defendants are net in a position to complain that the evidence re- 
garding the insurance was prejudiciel, While the general rule is 
that it is improper to call attention to the fact that the parties 
are covered by insurance, still the surrounding circumstences under 
which this matter was brought to the jury must be considered, We 
find that a witness was called upon to state a conversation had with 
the defendants, and it appears from this conversstion that all of 
the parties to the unfortunste loss were covered by insurance. 
Although this was wholly immaterial, it does not appear that any 
objection to it was made. Subsequently, the defendants offered 
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5 
objection to a part of the conversation had with the defendants 


regarding the adjuster of an insurance company. The court sustained 
the objection of the defendants and instructed the jury te disregard 
anything that was said upon the question of insurance. Notwith- 
standing all this, the defendants, as we have indicated in this 
opinion, persisted in putting the question to the plaintiff as to 
whether or not he carried insurance, It does not scem from the 
facts in this case that the defendants having asked such ouestion 
through their attorney, can take advantage of an error of which 
they themselves are guilty. We believe that under the circumstances 
we would not be justified in considering the evidence on insurance 
reversible error. 

The remaining question to be considered is the motion 
for a new trial based on newly discovered evidence by the defend 
ants, fhe motion upon this ground is addressed largely to the 
sound discretion of the trial court. The newly discovered evidence 
called to our attention is: That since the trial the defendants 
had secured a certified scopy of an application fer a license from 
the Secretary of State of the State of New York. From this applic- 
ation it appears that the oar alleged to have been owned by the 
plaintiff bo¥e a New York license number GY-7485, and it further 
appears that one Adremis Bedrosian was the owner of the sutomobile 
in question, and thet this automobile bore this license plate from 
duly 4, 1933 to the date of the judgment, which was entered on 
June 5, 1934. 

The defendants from their affidavit do not eppear to 
have exercised due diligence in their effort to show they were 
prevented from obtaining the evidence that they now offer as to 


the ownership of the car. The license plate was on the car, and 
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6 
if defendants had written to the Secretary of State of New York 
they could have obtained the evidence before the trial that is 
now offered by them for the first time after the verdict of the 
jury and judgment. The lose of the automobile occurred long 
pefore the case was reached for trial, and under the facts and 
circumstances as they appear in the record, the court exercised 
such discretion as it was permitted to exercise in disposing of 
this motion for a new trial. The Court's denial was not erroneous, 
and therefore it was not an act which would justify a reversal. 
For the reasons stated the judguent is affirmed, 


JUDGMENT AFFIRMED. 


HALL, PJ. AND DENIS EB. SULLIVAN, J. GONOUR. 
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Opinion filed Dec. 27, 1935 


MR. JUSTICR HESEL DELIVERED THE OPINION OF THE COURT. 

This is an appeal by the plaintiff from = decree of the 
Superior Court of Gook County dismissing the bill of complaint 
for want of equity. The decree was entered after the court sus— 
tained the defendants' general demurrer and the special demurrer 
on the ground of plaintiff's laches, the plaintiff electing to 
stand by his amended bill of complaint, 

The amended bill filed by the plaintiff charges that he 
was the owner of 194-2/3 shares of the total issue of 200 shares 
of the cap&tal stock of walnart Electric Mfg. Go,, 2 corporation, 
which had been transferred by him to the Continental Fibre Go., a 
corporation, organized and existing under the laws of the State of 
Delaware, as security for an indebtedness of $86,726.13, due from 
the Walnart Zlectric Mfg. Go. to the Continents] Fibre Company for 
raw materials sold and delivered to the Walnart Electrie Mfg. Co, 
Walnart Electric Mfg, Cos was organized on November 21, 1922 by 
the plaintiff to engage in the business of manufacturing and dealing 
in bekelite parte for radio assemblers. Plaintiff had developed 
a method of punching bakelite, a nen-sonductor of electricity, used 
in radio magufacture, which was a vast improvement in the drilling 
methodse 
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It appears from the bill that Walnart Electric Mfg. Co, 
earned a profit of $24,155.17 for the yea® 1923, and $51,632.63 
for the year 1924. It also appears from the bill that the 
Gontinental Fibre Company had its factory and branch office in 
Newark, Delaware. It was a large manufacturer of vulcanized fibre 
and laminated bakelite, for which alnart was a customer, In 
September of 1922, the defendant, the Continental Fibre Co., through 
its agent, lesrned that the plaintiff had discovered the seoret of 
punching bakelite, and in 1923, an arrangement was made between the 
Walnart Electric Mig. Go. and the Continental Fibre Company, whereby 
the former processed materials under the punching process, and 
ferwarded the finished products direct to Continental Fibre Co, 
customerse 

It is also charged in the bill that the Gontinental 
Fibre Company, through its officers and agents, together with the 
defendants, Wright, Bonham and Yates, planned to obtain control 
of Wainart Electric Mfg. Ceo., and to appropriete the punching 
process to its and their own use. Following this plan, the Con- 
tinental Fibre Go., through its agents, urged Walnart Electric 
Mfg. Co. and its agents, to accept lerge shipments of raw materials 
on credit under its promise that payment therefor would be required 
only ss it was convenient to Walnart Electric Mfg. Go., and 
persuaded its officers to transfer its bank loans from Ghicago to 
a bank in Wilmington, Delaware, On December 31, 1934, Walnart 
Electric Mfg. Co. owed the Continental Fibre Go, $65,647.66, and 
the Wilmington Trust Company, $34,821.30, On May 4, 1925, the debt 
to the Continental Fibre Company hed increased te $86,762.13, and 
to the Trust Company to $77,000. About this time the Continental 
Fibre Company demanded payment of its debt and threatened bankruptey 
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proceedings on failure to liquidste. Walnart Electric Mfg. Co. 

at the time was solvent, but had frozen assete, and a bankruptey 
petition would have ruined the company, the plaintiff having no 

other means or banking resources to satisfy this creditor. 

The Continental Fibre Co. agreed through its agent, 
as an alternative, that it would take over Walnart Electric Mfg. 
Goi for a four year period to see if the debt could be worked out, 
A written agreement was prepared, dated May 4, 1925, whereby the 
plaintiff transferred 194-2/3 shares of stock in the Walnart 
Blectric Nig. Co. to the defendants Wright and Bonham. as 
and Bonham then became directors and officers of the Walnart/Mfg. 
Goe, they were also officers and agents of the Continental Fibre 
Go., and throughout the transaction acted in its interest. The 
agreement was signed by the plaintiff and the defendant, Continental 
Fibre Company, and provided that the Continental Fibre Go. and J. 
Pilling Wright should have the sole right to vote the stock and 
should have "full and sole control over the management, business, 
financing, employment, purchases, and all other business relating 
to and concerning" Walnart Electric fg. Go. 

The agreement further provided that if within four years 
Continental Fibre Co. should be paid the sums due, by Welnart 
Electric Mfg. Go. or the plaintiff, the 194-2/3 shares of atock 
would be retransferred to the plaintiff, but if the stock was not 
#0 retransferred within four years, it should become the absolute 
property of the Continental Fibre Go., discharged of all claims 
and rights of the piaintiff, 

The plaintiff remained in nominal charge of the Walnart 
Electric Migs Co. from May 4, 1925 to September 30, 1926, although 
after June, 1925, the defendant, Anderson, had been acting as an 
officer of the Walnart Electric Mfg. Go. On September 10, 1925, 
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Anderson received the following instructions from the defendant 
gd» Pilling Wright, and proceeded to act thereunder: 

"As our representative and as an officer of the Walnart 

Gompany, having charge of their business activities, it 

is necessary at all times for you to keep in close touch 

with every operation in the factory, everything that is 

done all kinds and description, just as if you were the 

owner of the Company. ane thet attitude and you will 

not go far wrongs 

About September 30, 1926, the plaintiff was advised by 
Je Pilling Wright that he would no longer be in charge of the 
Walnart Electric Mfg. Co., but that the defendant, Anderson, would 
operate the company under the directions of the Continental Fibre 
Company's home office. The plaintiff was mde a salesman for the 
Gontinental Fibre Co., travelling in the states of Ohio, Michigan, 
Wisconsin and Minnesots. He oceupied this position until April 1, 
1929, when he was made district manager for the Continental- 
Diamond Fibre Co, at Gleveland, Ohio, where he made his headquarters 
until Mey, 1933 when he was discharged. During ali this time, 
plaintiff was without knowledge of what happened in the Chicago 
factory of Walnart Electric Mfg. Go., and without knowledge of the 
true state of the indebtedness of the Walnart Electric Mfg, Co. 
te the Continentsl Fibre Co., or to the Continentsal-Diamond Fibre Co. 
On January 28, 1929, the plaintiff received a letter 

signed by J. Pilling Wright in which the Company inouired of the 
plaintiff whether he wished to redeem his stock in the Walnart 
Electric Mfg. Jo. Plaintiff thereupon replied and asked the amount 
of the debt and what terms Oontinental Fibre Go. would allow Walnart 
on raw materials. fhe reply from the Continental Fibre Co. was 
that the Walnart Electric Mfg, Gos owed it $216,687.60, as of 
February &, 1929, and that it would in no way cooperate with an 
independent fabricator in the radio field, 
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It also appears from the bill that on December 31, 1928, 
Continental Fibre Go. had merged with the Diamond State Fibre Co. 
under the corporate name of Continental-Diamond Fibre Ge. Ali of 
the Gontinental Fibre do. and the Wislnart assets were taken over 
by the Continental-Diamond Fibre Co. the latter company having full 
knowledge of the facts. The Gontinental Fibre Co. was dissolved 
as @ Corporation on March 28, 1929, and on April 17, 1929, after 
it was dissolved, the Continental Fibre Jompany purported to advise 
plaintiff that on May 4, 1923, it was ite intention to close up 
the Walnart Electric Kfg. Co. and transfer all its property to 
the Cortinental-Diamond Fibre Co. Gm May 3, 1929, plaintiff 
advised that hé lacked sufficient funds to pay $216,687.60, and 
that he did not contemplate the purchase of Walnart Electric Mig. 
Co. atook, but that he left it to the Continental Fibre Go. to 
close out the contract and liquidate all claims in accordance with 
its best judgment. Fisintiff, who was then in Cleveland, Ohio, 
executed proxies to tright for a stockholders! meeting to be held 
in Chicago on May 10, 1929, and for directors' meetings to be held 
at Newark, Delaware, on Way 9th and 13, 1929. 

On Mey 14, 1929, Yalnart Electric fg. Co. deeded the 
real estate owhed by it at 308 South Green Street, Chicago, Illinois 
to the Continental-Diamond ‘ibre Co., which still holds title to 
the same. Wo improvements or mortgages have been placed thereon, 
but the premises were abandoned as a factory by Continental-Diamond 
Fibre Go. on March 31, 1931, and the machinery and equipment located 
therein was removed to 2130 North Racine Avenue, Chicago, and 
property likewise owned by tae Continentsl-Diamond Fibre Go. This 
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plant was operated until September 1, 1932, by the Continental- 
Diamond Fibre Co., when it was Glosed and the machinery and equip- 
ment was removed to parts unknown to plaintiff, 

Between September 30, 1926 and December 31, 1928, the 
Continental Fibre Company operated the #alnart Electric Mig, Oo. 
property and manufactured and sold 92,015,000 of products, former- 
ly manufactured by Walnart Electric Mig. Co. at a profit of 
$505,000. On October 1, 1926, Gontinental took over from the 
Walnart Zlectric Mfg. Go. €17,744.61 in cash, %40,439.41 in accounts 
receivable, which it collected and 4120,740.8%3, in inventory which 
it sold, « total of $178,924.65, 

During the period from Octeber 1, 1926, to December 31, 
1928, the Continental Fibre Company defrayed obligations of the 
Wainart Electric Mfg. Go. existing at the time of the teke-over 
of the business in the amount of $229,501.61. The bill then states 
on information and belief, the facts all being in the vossession 
of the Continental=-Dieamond Fibre Company and J. Pilling Wright, 
that the debts of Walnart Electric Mig. Go. to the Continental- 
Diamond Fibre Co. and the Wilmington Trust Company, and all other 
obligations,had been discharged, and Continental Fibre Company 
was indebted to Walnart Electric Mfg. Go. on December 31, 1928 in 
the amount of $527,910.%9; that plaintiff did not learn any of 
these facts until the summer of 1932, 

On October i, 1926, the Gontinentsl Fibre Co. was auther- 
ized as a foreign corporstion te do business in Illinois, repre- 
senting that it had property in this state worth £180,600, but 
the property it claimed as its own wes the property of the Yalnart 
Electric Mig. Go., which it was operating through J. Pilling Wright 
under the May 4, 1925 agreement, and it had no other property in 
this state. It continued so to claim ownership of the property 
until Continental-Diamond Fibre Co. wes authorized to do business 
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in Illinois on April 1, 1929, claiming to own property in this 

state worth $1,346,680, but the only property it claimed was two 
properties of about equal value, one of which was the Walnart 
property. 

From January 1, 1929, to December 31, 1930, Continental 
Fibre Co. and the Continental-Diamond Fibre Go. manufactured and 
sold goods in the Yalnart Electric Mfg. Co. factory worth 
$3,350,000, making a net profit of $962,500, which was not socounted 
for to the Walnart Electric iifg. Go. The bill further stated that 
on December 31, 1952, by reason of the profits derviéd from the 
operation of the Yalnart business, CGontinentsl-Diamond Fibre Co, 
owes Walnart Electric lifg. Go. 92,024,069.51, including interest 
with annual rests. 

The bill prays redemption, and an accounting of the 
profits from the operation of the Welnart plant to be distributed 
to the proper Walnart Electric Mfg. Co. stockholders, and a decree 
that Continental-Diamond Fibre Oo. convey the real estate at 308 
South Green Street, Chicago, to the Walnart Electric Mfg. Co. 
stockholders, Walnart Electric Mfg, Co. having been dissolved on 
June 25, 1930 by the acts of these defendants, and prays seneral 


relief, 
One of the pointe urged by the defendants is that 


material allegations of fact must be positively averred; that 
allegations upon information and belief do not amount to positive 
allegations of fact, and that where general all@gations of fraud 
are made, the bili should point out and state the particular 
facts and circumstances relied upon as constituting the fraud, 

It must be admitted in this case that the facts stated 
in the amended bili of complaint that led up to the execution of 
the contract of May 4, 1986, were positive in their character and 


were not such es were alleged on information and belief. Therefore 
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applying the rule that by demurrer the allegations of fact must be 
held to have been taken as true, we find from the bill the fact is 
established that the character of the business carried on by the 
plaintiff, and the character of the work, together with the process 
of punching bakelite, were of valué to the business sonducted by 

the defendant. It is worthy of note that the defendant, Continental 
Fibre Go. was desirous of obtaining the business, as well as the 
method of punching bakelite, a non-conductor used in the manufacture 
of radios, as evidenced from the contract finally consummated, 
which we believe was at the suggestion of the defendants, 

This contract provides that the plaintiff, Arthur J. 
Schmitt was to transfer to J. Pilling Wright 194-2/3 shares of 
the common stock of Walnart Electric Mfg. Co., a eorporation in 
erder to give control to the defendant, dontinental Fibre Co., and 
as a result all the directors in office at the time resigned, and 
directors satisfactory to the defendant company were elected and 
substituted. 

It is well to consider in this connection that there was 
no absolute transfer of the properties of the Walnart Electric Mfg. 
Go.,/ that the transfer took place only to secure the payment of the 
amount due the Continental Fibre Go. In considering this contract 
we must also bear in mind thet while this control was in the hands 
of the defendants, they, the defendants, were to manage and conduct 
the business of financing, employment, purchase of materials, and 
such other matters relating to and concerning the Walnart Electric 
Mfg.e Gompany, for a period ef four years, or until the plaintiff, 
Arthur J. Cehmitt, was repossessed or again became the owner by 
reassignment of the stock in question, and if at any time within 
the period of four years from the date of the signing of this 
Contract the Walnart Electric Mfg, Go., or Arthur J. Schmitt, repaid 
the Continental Fibre Gompany from the receipts of the business the 
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gum claimed to be due, then the Continental Fibre Go. centract 
would terminate. It necessarily follows that in the conduct of 
the business of the Walnart Electric Mfg. Co., the Continental 
Fibre Co, was to act in good faith, and if during the limited 
period of this contract sufficient moneys accumulated to satisfy 
ite claim, it was then the duty of this defendant to turn over 
the properties it had received. 

When the Continental Fibre Company notified the plain- 
tiff that there was due it $216,687.60, it should have notified 
the plaintiff the means by which it arrived at the amount due, 
and not stated in its letter addressed to the plaintiff that 
the Walnart Electrio Mfg. Go. became liable for a large sum, 
Unable to pay its bills, it would have been proper to furnish the 
items, so that the plaintiff would have been sufficiently informed, 
It did not inform the plaintiff when it reiterated in this letter 
thet it had special consideration for the pleasant relations that 
had existed between the Walnart Electric Mfg. Co. and itself, 
and it did not desire to throw the company into bankruptcy, because 
that was a matter that had been considered at the time the contract 
was signed on May 4, 1925, fhe letter concluded by steting that 
by working out this scheme and the transfer of the stock, the 
Walnart Electric Mig. Go. came inte its hands, thereby enabling it 
to possess the property and liquidate its sccount. This was no 
new information, but it would appear that the defendant was will— 
ing te advise the plaintiff as to what he already knew, but did 
not advise him in what manner Walnart Electric Mfg. Go.'s indebt- 
edness was increased, as the Continental Fibre Co. claimed, to 
$216,687.60, as of February 1, 1929, and then further, without 
information, it made the statement that the assets were not worth 


$216,687.60, These facts as they are alleged in the bill, do not 
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indicate that there were fair dealings between the parties, nor that 
the facts appearing in the amended bill were stated by the plaintiff 
on information and belief. 

It would further appear from the bill thet certain trans- 
actions ececurred which were not disclosed to the plaintiff, one of 
which was the merger of the companies, as charged in the bill, 
together with the transfer of the Walnart Electric Mig. Co, 
properties at that time. fhe Sontinental Fibre Go. and the Diamond- 
State Fibre Go. were merged as of December 31, 1928, and the 
Continental Fibre Company was dissolved as a corporation on March 
28, 1929, after transferring ell of the Walnart Electric Mfg. Oo. 
assets to the Continental-Diamond Co., of which through its 
officers it had full knowledge of the rights of the plaintiff. At 
the time the plaintiff was notified as to the amount due from the 
Walnart Electric Mfg. Go. he was not informed that all the assets 
had been transferred to the new sorporetion. By that act the 
properties ef the talnart Electric Mfg. So. were converted, and 
it was as much the duty of the Continental-Diamond Fibre So. to 
account for the assets it had reegéived from the Continental Fibre 
Co. under the contract of May 4, 1925, as of the Continental Fibre 
Co. it is to be noted that the transfer of this property took 
place long before the contract of May 4, 1925 would have expired, 
which transfer was without the knowledge and consené of the plaintiff. 
The properties held under this contract were transferred for but a 
single purpose, and that was to satisfy the claim of the Continental 
Fibre 0o., and as we have stated before, it held this property in 
@ fiduciary capacity, and its rights under it were limited by the 
terms agreed upon by the parties. The property so-called which 
created the fund was trust property, and if the Continental Fibre 
Co. improperly used the fund, the plaintiff would be entitled to 
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reimbursement. The bill charges that the Continentsl-Diamond Fibre 
Go. had knowledge that the funds or assets of the Yalnart Electric 
Mfg. CGo., which were in the hands of the Continental Fibre Go., 
were to be used in the manner provided for in the contract, and 
having accepted the funds transferred at the time the merger took 
place, it was bound by the terms under which these properties were 
held by the Continental Fibre Co., and if liabilities were not 
properly incurred, plaintiff is entitled to an accounting. Penn 
v. Fogler, 182 Ill, 76, 

The facts stated in the bill indicate a fiduciary 
relationship, and when established such a relation ia sufficient 
to excite close scrutiny of the acts of the defendant in the dispos- 
ition of the trust properties. Walker v. Shepard, 210 Ili, 100. 

Another question for determination by this court is 

whether the court erred in sustaining the special demurrer upon 
the ground of laches. The defendants urged several other grounds, 
but withdrew for consideration by the Court the question of whether 
the plaintiff was a proper party to the proceeding, and was without 
privity as between the plakntiff and the defendants, 

4s we have indicated in this opinion, there was a suppression 
of facts, and it dees not appear that the defendants were fair in 
disclosing the facts upon which they arrived at the conclusion that 
there was the large amount of $216,687,60 due the defendants; while 
it does appear that at the time plaintiff was advised ofithis indebt- 
edness he did not have knowledge that the assets of the Walnart 
Electric Mfg. Co, had been transferred to the consolidated companies, 
now operating under the name of Continentsl-Diamond Fibre Company, 

During #11 these proceedings it appears from the amended 
bill that the plaintiff had confidence and believed in the honesty 
of the defendants, and relying upon such confidence, he believed 
that the facts were as related to him by these defendants, until he 
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learned within a short time before the filing of this bill, that he 
had been defrauded, as alleged in his bill. 

The rule upon the question of laches has been passed 
upon by our courts of appeal, and whether or not a party is guilty 
of laches depends upon the particular facts in the base before the 
court for consideration. In the instant case we believe the rule 
is applicable that laches will not be imputed where the bill for 
relief alleges that plaintiff had no knowledge of the facts until 
a short time before the filing of the bill. And where it appears 
that there were no circumstances alleged in the bill which should 
have put a person of ordinary prudence upon inguiry, end it further 
appears from an averment in the bill that the facts did not come 
to the plaintiff's attention until « certain period before the 
filing of the bill, this is an allegationnef fact, which is travers- 
able and sufficient without an allegation of the facts and cireum- 
stances ¢xplaining why the information did not reach the plaintiff 
at an earlier period. Coolidge v. Rhodes, 199 Ill. 20. Under 
this ruling, laches cannot be imputed to the plaintiff in the 
intant case, and we believe this ruling is applicable here where 
the proceeds received by the Continental Fibre Go, under the con- 
tract of May 4, 1925, are now in the possession of the Continental- 
Diamond Fibre Co. and no intervening rights of third parties are 
involved, other than the rights of the parties whe acquired the 
property under the terms of the contract and had knowledge of the 
transactions as they took place, It is a self-evident proposition 
that a bill will not bar relief in equity against fraud, where the 
plaintiff, as in this case, was ignorant of the facts until shortly 
before he commenced his proceedings. Bishop v. thompson, 196 Ill. 
206. 

The facts indicate that the plaintiff instituted his 
bill for relief at as early a time as possible after the discovery 


























hills ~Iftd eid mt begetts as * : 
. " senarende tata Gane tier ae by 
se) 4) ees “— i 
labore ee cae ai | as 












Soe bey oils soiasiscaaliels ari | 
(txt th bos pyctupat seat sontbee hepnae te ¢ mbiied & ties 


% Ca tt We wake? St 
ot erode ered eidwoliqge ef gitive ald? ovelled @w has 8280 : 
ti ett xobin .o oxd2Y Leteontsndd ad¢ yw bevteoss ‘atnovone 8 od’ 
— =Eetebatined ont to mofnesanog olf mt won ots ,a8OL 2 yet tO | 
-eab webiteq build to evdgtt gaimevrote: of bas «oD ont booms. 
oe edt Beotepee ow eolfreq Ont to etdgit odd sat ‘eeitso. bev » 

ole to Sphsiword bed bas toavtneo ant to aurot ont vebmur ‘ydr9q 


- gottteogorg faohive-tiss # ef ¢I .eoety dood youd ac excites 18% 





4 






2 a 
ec 
" 








& eredw yhuert tanteyge ytiope mi teller tod tom titw tftd a “i 
| is Itvetie Uke etoct ot Yo tmerongt eaw .oe00 elt at ac \Weitatelg nts. 
ee 







nent it di fie 
abe botutitens Tektatety sit teat Steoten: atoat ext ait tO 


| eee: 
a fg? sarees Seoommgs ov qeders = .egribesoore ei beonsames ‘eal « mathe 
. v a oat —_ ene fe omit » Ukree ed ta tetLor rot ‘tate 





13 
ef the fraud practiced upon him, and the bill indicates from the 
allegations thet he received no notice of any kind that would put 
him on guard, until after the time the properties were taken 
possession of by the Continental-Diamond Fibre Go., and by reason 
of these facts we are of the opinion that the bill should have 
been sustained and that the court erred in sustaining the special 
demurrers 

The decree is therefore reversed and the cause remanded 
for such further steps as may be consistent with the views 
expressed in this opinion, 


REVERSED AND REMANDED 
WITH DIRECTIONS. 


HALL, Ped. AND DENIS E. SULLIVAN, J. CONCUR, 


2 RNR) 


tu Diver tad? batt wae to setton eS ee 

ponent ae 4-08 ordi aoma abgaod edt Wi Ye notesognga ; 
. ved biuode [Ltd edt tadt sodaige oa sphaitbilassihviicicles ha 
oy RD 


citienanie 0 semanas wii rey 
Quek edt atte tastetenoo od i 












Be ee Da 


oe 8h re ae ai ie ee. 
ee, ; Ane oN et 

AUDHOD ob MAVILION .2 etaatr Ons 

ST roey ye Be oteoet Behe ieee Tu ze i ads ” be wad te aa a 


ied 
ek oh a a RY : Nee eerie es : shige FX ey — 


| aut 
PRE TS HIG : . in ¢ fe | ee oC ase aed Oe 


WR wet. 





‘ ix Ae 
rte cW vlttue ow hee semite res 


i a : 0 * : f ; foe eae ies amigas ¢s od 
bey 

L : gral & % a ta tree 
ade 

ats, PREPS. Be ge 


panto re 
es 

ai we ony 
tne 
eso dsan REA 
bia 

Mit Kee te . i. +S" “i Delis + Dit Jide a + waka 
‘ 4 & 


a? @ a ae 25% “2 gre : i ; ee, iivote ty 





37979 


PEOPLE OF THE STAT OF ILLINOIS, ex rey. 
Oscar Nelson, Auditor of Public Acc 


v. / 


CICERO TRUST AND SAVINGS BANK, 
a Corporation. 


APPEAL FROM 
CIRCUIT COURT 
PETITION OF ELIZABETH A, MINKUS, as successor 
conservatriz of the “state of Mary Houda, an COOK COUNTY 
insane person, 


(Petitioner-Appellee) 


4 284 1.4. 629" 


WILLIAM L. O'CONNEL)., successor receiver of 
Cicero Trust and Savings Bank, a Corp, 


(Respondent-Appel lant) 
Opinion filed Dec. 27, 1935 


MR, JUSTICE HEBEL DELIVERED THE OPINION OF THE COURT, 
This appeal by “illiem L. O'Connell, successor 


receiver of the Cieero Trust and Savings Bank, a corporation, 
is from a decretal order entered in the Circuit Court of Cook 
County, allowing as a preferred claim the sum of $7,561.07, 
the amount deposited in the bank by Anna Prasek, who was 
appointed conservatrix of the estate of Mary Houda, an incom- 
petent person. fubsecuent thereto Elizabeth A. Minkus became 
her successor, and by leave of court was substituted in the 
ease as the petitioner in lieu of Anna Prasek. 

The pleadings are not questioned, and from the record 
it appears that the matter was referred by the court to 2 master 
in chancery, and after hearing the evidence offered by the parties, 
the Macter filed a report, with the recommendation that the court 
enter en order that the claim for 2 preference be not allowed. 
The objections filed with the Master were considered by the court 
as exceptions, together with the additional exceptions filed by 
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the petitioner, These exceptions were sustained, and the court 
overruled the findings of the Master, and a decretal order was 
entered by the court allowing the claim as a preference, to be 
paid in due course of sdministration. 

The facts are subetantially as follows: Anna Prasek 
as conservatrix of the Betate of Mary Houda, insane, filed her 
sworn petition on Janusry 23, 1932, from which petition and the 
evidence in support thereof it appears she realized from the sale 
of certain real estate owned by her ward, $7,678.38, evidenced 
by two checks of the purchaser, one for $1,500, and the other fen 
the balance of the sale price. She opened an indifradual savings 
account in the Cicero Trust and Savings Bank by the deposit of 
the $1,500 check, and later deposited the second check for 
$6,178.38, These checks were payable to her order as conserva= 
trix. ‘She withdrew money at different times and, for that purpose, 
Signed her own name on withdrawal slips. ‘%he told the vice=pres- 
ident of the bank that the money was not hers. She had 2 con= 
veraation with Mr, Sobotka, vice-president of the bank prior to 
the closing of the bank, and according to her testimony she went 
to the bank about the middle of March, 1931, and ssid to “obotka, 
"I want that money," and he said, "No, I won't give it to you. 
Everyone wants to take his money out and put it in a safety box." 
She then replied, "That money ain't my money, and if anything 
happens to it, what am I going to do?" He said, "Yell, the bank 
is still going now. You would not have to be afraid.” ‘She 
further testified, "So, I leave it there." She went home and 
had a talk with her attorney, a Mr. Bicek, who represented her 
in the ssle of the real estate in the Probate Court, and he advised 
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her to request Mr. Sobotka to call him. ‘She returned to her home, 
wos taken sick, and three weeks later when she vicited the bank 
it was closed. 

Our attention hae been called to the act entitled, 
"n act defining the relations between bonks and their depositors 
with respect to the deposit and collection of cheeks and other 
instruments payable in money." Approved July 8, 1931. This 
act is not controlling in the instant case, as the action wcrued 
before this act became a lawe 

Questions of like import have been previously before 
this court on appeal, and the rule of law applicable is that 
the mere fact there was a deposit of money in the bank and a de- 
mand, and refusal to pay the depositor, does not segregate the 
amount of money from the genersl fund, nor does the deposited 
money become a trust fund separate and apart from the general 
assets of the bank. Im order that a deposit may be regarded as 
separate and apart from the general funds of the bank there must 
be an understanding that the particular money is to be returned, 
or the money deposited is to beused or applied for a specific 
purpose, or the deposit wrongful or illegal. 4 deposit becomes 
special where the bank is made an agent or trustee rather than 
a debtor. People v. “tony Island Save Bank, 558 Ili. 118. ‘hen 
the money in the instant case was deposited in the bank by the 
conservatrix in her individual account, the relation between the 
bank and herself was that of creditor and debtor, This relation 
was not chenged by the demand for the money deposited and refusal 
of the bank to payi The fact thet she advised the official of the 
bank the sum was not hers did not change the character of the 


deposit. The amount deposited was a general one, and there is 


nothing in the record which would justify the trial court in 
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holding that the petitioner was entitled to a preference. 
In the oase of The People v. First Italian State Bank, 
281 Ill. App. 1, the vetitioners deposited moneys in the bank 
and later made demands, both personal and by money draft, The 
bank, however, refused to pay, and this court said: 
“We are of the opinion that neither by the presentation 
of a check in person by the depositor, nor by a demand 
made through the presentation of a draft by a drawee bank 
upon @ depositary bank and refusal to pay, is the amount 
segregated from the general fund or the deposited money 
made a trust fund separate and apart from the general ascets; 
that such act of the debtor in refusing to pay would justify 
the creditor in maintaining an action to recover the amount 
due and to participate as a general ereditor in the funds 
of the bank," 

Then again in The People ex rel. Nelson v. Bryn Mawr 
State Bank, 273 Ill. App. 415, this court held that where a 
depositor in a state bank inquired of a teller therein as to 
the amount of his account, and wrote a check for the amount 
on deposit and presented the check and demanded payment, and 
at the direction of the teller, the check was taken to an 
officer of the bank for approval, and the officer's approval 
was endorsed thereon, and upon again presentation by the depositor, 
the teller began to count out the money for, but thereafter refused 
to pay the check, and the depositor was then told that the bank 
was in the hands of the state and hdd closed. From the facts, 
the depositor was not entitled, on the theory of a trust fund, 
to have the amount allowed and paid by the rectiver of the bank 
as a@ preferred claim. 

Upon this same question in the case of The People, et al, 
ve Chicago Bank of Commerce, 282 I11. App. 155, this court, after 
referring to the cases of People v. First Italian State Bank, supra, 
and People et al. v. Byrn Mawr State Bank, su Ta, 
and other authorities, said: 

"Upon the authority of the foregoing decisions, we hold 
that there was no segregation of petitioner “s deposit, 


no augmentation of the aesets of the bank to the extent 
thereof, and that the relation between petitioner and 
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the bank continued to be that of debtor and creditor, 

It is with some reluctance that we reach this conclusion, 
because the circumstances of the case indicate thet the 
assistant cashier must have known the bank's condition 
when the petitioner demanded her money and pursued 2 course 
ef conduct which was evidently calculated to delay payment 
until the bank hod closed its doors at two o'clock. However 
the authori‘ies in this “tate and the decieions of this court 
have consistently followed the oonclusion here reached 
under similar circumstances, and with the exception of 
a few jurisdictions which hold otherwise, the rule laid down 
is gencrally followed." 

For the resoons stated in our opinion, the court erred 
in entering an order allowing petitioner's cleim as a preference 
to be paid in due course of the administration of the estate 
by the receiver. 

Although there is a question whether a proper demand 
for payment was made, this court believes the evidence is 
sufficient to justify the conchusion that the petitioner did 
make a demand, and the fact that the demand was refused did not 
wake the bank a trustee or the sum deposited 2 trust fund and 
entitle the petitioner to a preferred payment. The decree of 
the “ireuit Yourt is reversed and the cause remanded with 
directions that the court below modify the decretal order 
entered by denying petitioner's claim for a preference, and allow- 
ing the order heretofore entered by the court to stand as a 
general claim for the amount found by the court to be due, — 
and to be paid in due course of administration. 

The decréetal order is reversed and the cause remanded 


with directions. 
REVERSED AND REMANDED WITH DIR«CTIONS, 


HALL, P. J. AND DENIS £, SULLIVAN, J. 
CONCUR, 
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THE PEOPLE OF THE STATE OF OR TO” fod 


Defendant in Error, MUNICIPAL COURT 


Ve 
OF CHICAGO. 


WILLIAM DAVIS, 283 I.A.629* 


Plaintiff in Error. 

Opinion filed Dec. 27, 1935 

MR. JUSTICE HEBEL DELIVERED THE OPINIGN OF THE COURT. 

This cause is in this court upon a writ of error issued 
upon request of the defendant to review the judgment of the 
Municipal Court of Uhieage, denying the relief prayed for in a 
petition in the nature of a writ of error sorem nobis. Upon the 
facts stated, the court erred in sentencing the defendant to 
confinement at labor in the house of correction in the lity of 
Chicago, for the term of one year, from and after the delivery of 

the body of said defendant to the superintendent of the house 
of correction, and in imposing a fine of #1. 

The facts as they appear from the record are that the 
defendant was charged in an information filed in the Municipal Court 
of Chicago with contributing to the @elinquency of a child named 
Marion Lillian Mason, sixteen years of age. The trial was son- 
tinued some ten times and the case was finally reached for trial 
on February 28, 1934, The defendant was thereupon imprisoned in 
the house of correction, as provided for by the order, until 2 
petition was filed on September 25, 1934, in the Municipal Court 
of Chicago, in the nature of a writ of error coram nobis, provided 
for in seo, 31 of the Municipal Court Act and sec. 89 of the Old 
Practice Act, ch. 110, In this petition the defendant slieces 
error of fact, in that he had been tried in the Criminal Court of 
Gook County and found not guilty there of « charge which embraced 
the particular offense charged in the amended information filed in 
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2 
said court, at a time prior to his trial on the amended information; 


that he had been inveigled by his attorney into consenting to a 
plea of guilty to this information entered for him and had been 
induced by reason of certain false representstions of his attorney, 
which he then believed; and that he was not guilty, as 2a matter of 
fact, of the charge purported to be sufficiently charged in the 
amended information, 

On October 30, 1934, after hearing arguments of attorneys 
for petitioner on certain questions of law raised by the petition, 
the petitioner being present in court at the time, the trial court 
denied the request of counsel for the petitioner to put the petibioner 
on the stand and allow him to testify /to the allegations set up 
in his petition. fhe court, however, considered all the facts set 
up in the petition, under oath, of the petitioner, and to which he 
would testify if called as a witness. On February 28, 1934, when 
the case was called for trial, an amended information was filed, 
and is a part of the record, 

Upon the trial of the charge the defendant was represented 
by counsel, and it appesrs thet the defendant withdrew his plea of 
not guilty to the information and entered a plea of guilty, and 
although warned by the trial court of the consequences of such plea, 
the defendant persisted in said vlea of guilty. The court heard 
evidence of the offense in aggravation and mitigation and thereafter 
sentenced the defendant to the house of correction for a term of 
one year and to pay a fine of $1 and costs, and further endered thet 
the sentences were to run consecutively. 

The rule of law is that a motion or petition under sec. 

89 ch. 110 of the Old Practice Act was considered the commencement 
of 2 new suit, and the error of fact which may be considered by the 
court must be of some faet which was unknown to the court at the 
time the judgment was rendered, as well as one which would have 
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precluded the rendition of the judgment had it been within the 
knowledge of the court at the time. ‘Such error of fact aust not 
be of appesring on the face of the record, or one contradicting 
the finding of the court. Im order to establish the facts set 
up in the petition in this case, the burden of proof was upon the 
defendant. 

The questions here involved are largely of law, and are 
as to the sufficiency of the allegations in the information in 
the instant ease, or as to some informal defedts therein and also 
as to the sufficiency of the judgment, 4s questions of law, they 
must be determined by the court, ‘Such matters as appear on the 
face of the record are not reviewable on 2 petition of « writ of 
error coram nobis. 

It is to be noted from this petition that the insufficiency 
of the allegetions in the information in the instant case is eslled 
to the attention of this court, and that there were some informal 
defects therein, which should have been considered by the court 
upon the trial of this defendant. This all appears om the face of 
the reoord and was within the knowledge of the court at the time 
the trial was had, and the question of knowledge of the court as 
to the condition of the record could not be raised in a proceeding 
of this character, but should have been taken advantage of by 
the defendant by causing a writ of error to issue, so that the court 
could have considered this question on appeal, 

The rule of law applied by us in this case has been 
considered in People v. Sullivan, 339 Ill, 146, wherein the oourt said: 

“Section 89 does not abolish the essantials of the pro- 
ceeding under the writ of error co nobis. (Mitchell v. 
King, 187 Ill, 452.) By that section errors of fact 
committed in the proceedings of a court of record which 


by the common law could have been corrected by the writ 


of error Goram nobis may be corrected by petition or motion, 
Such motion or petition is the commencement of 2 new suit, 
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The error of fact which may be assigned in such a proceeding 
must be of some fact unknown to the court at the time the 
judgment was rendered as well ag one which would have pre- 
cluded the rendition of the judgment had it been within the 
knowledge of the court at the time. The error of fact 
alleged must not be one appearing on the face of the record 
or one yo rag | the finding of the court. Ie Cord v, 
Briggs & Turivas, 538 Ili, 158; Harris v. Ghicago Houge 
Wrecking Co. 314 id. 500; Chapman v. North American Life 
Ins. Co. 292 id. 179; People v. Noonan, 376 id. 430." 
This would also apply to informal defeotes appearing in the smended 
information filed in this court. The information was before the 
court, and of course the court had knowledge of the facts as they 
were set forth, and if any error appears on the face of the record, 
a petition of this character cannot avail, but must be taken 
advantage of by a writ of error. It also appears from the statutory 
provision of the Criminal Code, para. 743, che 38, Rev. Stats. of 
Ill. 
I11,/ State Bar Assn, 1935, that 
"S11 exceptions which go merely to the form of an indictment, 
shall be made before trial, and no motion in arrest of 
judgment, or writ of error, shall be sustained, for any 
matter not affecting the real merits of the offense charged 
in the indictment." 
Therefore, the information on which this defendant was tried was 
sufficient to apprise him of the criminal act charged, being in 
the words of the statute, 

The contention is made by the defendant that he was 
inveigled by his attorney into consenting to a plea of guilty to 
the information for him, by reason of certain false representations 
of his attorney, which he then believed; that he was not guilty, 
as a matter of fact, of the charge purported to be sufficiently 
charged in the amended information. The defendant, however, was 
warned by the court of the consequences when he withdrew his plea 
of not guilty to the information and entered the plea of guilty, 
but the defendant persisted in his plea, and the matter was then 
disposed of in the manner set forth in this opinion. 


in the case of fhe People v. Schuedter, 336 Ill. 244, 
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where a like question was raised in a proceeding of this kind, in 
whieh it was claimed that certain promises were made and the 
defendant was told if he would enter a plea ef guilty te the crime 
charged in the indictment he would be sentenced to imprisonment 
for only fourteen years, and he withdrew his plea of not guilty 
and entered one of guilty, the court imposed a penalty, wpon his 
plea, of imprisonment in the penitentiary in Joliet for life, In 
that case the court had knowledge of the inducement made to the 
defendant to enter such plea, and the court held that the matter 
was presented and known to the trial judge at the time of the trial, 
and this action was subject to review, but was not open to review 
by writ of error coram nobis, and not open to review by motion 
under sec, 89 of the Practice Act, 

The defendant also contends that previous to the hearing 
upon the information in the Municipal Court of Chieage, he had been 
tried in the Criminal Qourt of Gook County and found not guilty upon 
a Gharge which embraced the particular offense charged in the amended 
information upon which he was sentenced for one year to the house 
ef correction. It dees not appear from this petition thet the trial 
court's attention was called to the fact by the defendant that in a 
trial upon the information wherein he entered his plea of guilty the 
particular offense upon which he had. entered a plea of guilty was 
embraced in the offense charged against him in the indictment on 
which he was tried in the Criminal Court. 

The defendant further contends thet the judgment entered 
by the court is uncertain in thet the judgment order sentenced the 
defendant to imprisonment in the House of Correction for a term of 
one year and te pay ea fine of $1 and costs, and further ordered 


that the sentences were to run consecutively, 
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It appears from the petition that on the day the 
defendant entered his plea of guilty and the court sentenced him 
after proceeding in the manner stated in the opinion, a certain 
other case was heard, entitled, "The People of the State of 
Illinois v. William Davis, No. 37993, now in this court and in 
which the charge was also that of contributing te the Melinquency of 
a female person named Dorothy Beasley. To this information the 
defendant entered a plea of guilty. He was sentenced by the 
eourt in that case to imprisonment in the house of correction for 
& period of one year and to pay a fine of 1 and cests, and the 
court further ordered that the sentences were to run consecutively. 

The defendant maintains that the judgment and sentence 
entered in the case now before this court for consideration is 
void for uncertainty, and relies largely upon the direction of the 
court that the sentences run consecutively. The judgment entered 
by the court does not identify the judgment thet is to follow the 
judgment of the court in the instant case, and we find from an 
inspection of the mittimus that the confinement in the instant case 
ig dated to begin from the delivery of the body of the defendant 
to the superintendent of the house of correction. The words in 
the judgment "to run consecutively", may bé considered as surplusage 
and meaningless, and the judgment which was entered is in all other 
respects certain, 

Upon a similar question, the Supreme Court, in the 


ease of The People v. Graydon, 329 111. 398, said: 


"The only question involved in this case is whether or not 
the sentences of the Superior Jourt and Oriminel Court ran 
concurrently. The rule of iaw is well settled thet two 
or more sentences of a defendant to the same place of 
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eonfinement run concurrently in the abgence of specific 
provisions in ee to the contrary, and where a 
defendant is already in execution of a former sentence 
and the second sentence does not state that the time is 
to commence at the expiration of the former, the sentences 
will run coneurrently in the absence of a statute pro- 
viding for a different rule," 

For the reason that the judgment before us dees not 
state that the time of this judgment is to commence at the expir-— 
ation of the former judgment, the judgment of the Municipal Court 
of Chicago fixing the sentence at one year, is, as we have indicated, 
to date from the delivery of the body of the defendant to the 
superintendent of the house of sorrection. 

The order of the trial court upon this petition in the 
nature of a writ of error coram nobis denying the relief prayed 
for, is affirmed. 


ORDER AFFIRMED. 


HALL, Ped. AND DENIS E. SULLIVAN, J. GONGUR, 
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LILLIAN RADTKE, APPEAL FROM : 


Plaintiff- Appellee, ; 
MUNICLPAL COURT 


Ve 
METROPOLITAN LIFE INSURANCE OF CHICAGO. . 
GOMPANY, a Corporation, “ 
Or EY vv he fo Gh & 
Defendant - Appellant. 9 Cd ed L.Ae oO ke uy 


Opinion filed Dec. 37, 1935 

MR. JUSTICE HEBEL DELIVERED TH: OPINION OF THE GOURT. 

The defendant appeals from a judgment of $543.19 in 
favor of the plaintiff entered om the finding of the Municipal 
Sourt of Chicago, in an action on an industrial life insurance 
policy, which action was instituted by the wife of the insured for 
the amount due under the policy issued te the husband of the plain- 
tiff by the defendant company. The policy provides for an additional 
amount if the death of the insured is ceused by accidental means. 

The defendant issued ite policy to the insured, August 
G. Radtke, payable to his executor, administrator of the estate of 
the insured, or to his wife, upon receipt by the defendant of due 
proof of death of the insured. The defendant did pay the death 
benefit payeble under the terms of this policy upon the death of 
the insured, but refused to pay an additional amount of $500 te 
be paid upon receipt by the defendant of proof that insured sustained 
bedily injuries through externel violence or accidental means, 
which resulted in the death of the insured, 

The question here involved is one of fact. The insured, 
August ¢. Radtke, died on January 30, 1933. 

The facts are thet the plaintiff left her apartment on 
January 30, 1933, and was absent until about 5:30 o'clock in the 
afternoon, Upon her return she met her husband, August ¢. Radtke, 
George Arthur Taylor, and two other men, sitting in the living room, 
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Shortly thereafter her husband walked to the bed-room door, after 
which Mr, Taylor left the apartment and walked into the hallway. 
fhe insured, Mr. Radtke, followed Taylor inte the hallway. Shortly 
afterwards three shots were fired, and the plaintiff and the two 
men in the apartment went out into the hall and found that the 
insured had been shot and that Mr. Taylor was standing on the 
stairway with a gun in his hand, He stated, "He isn't going to 

get me." 

There is algo evidence that Tayler and the other male 
Companions, together with Hadtke, the insured, were in the apartment 
for several hours, It does not appear from the record that any 
intoxicating liquors were served and consumed, nor that there 
were any Quarrels between the men. There is evidence tending to 
show that there had been ill feeling between the insured and Teylor, 
The record does not disclose that the insured assaulted Taylor, 
nor that Taylor bore the marks of am assault. The evidence of the 
witnesses is that within four or five seconds after Taylor and 
Radtke were near the hallway, shots were heard. No harsh words, 
vile language, nor a scuffle was heard. Taylor was afterwards 
indicted and aquitted by a jury upon his trial for this assault, 

It does seem strange if the insured and Taylor were unfriendly, thet 
during the several hours they were together in the insured's home, 
there should be no evidence indicating auch state of mind of these 
MeN» 

In the instant oase the defendant stresses the point that 
the insured locked the door to the apartment and refused to 
unlock the door so that his companions could leave, and the door 
remained locked until his wife returned home at 5:30 poem. There 
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3 
were no harsh words because of this incident, and none were used 


in the hallway where the unfortunate oecurrence took place, 

The evidence indicates thet the insured died as a 
result of violence inflicted by a gun shot fired by Taylor, Why 
he did this is shrouded in doubt. This lack of proof that the 
altercation was instigated by insured does not tend to establish 
that his death resujted from an altercation, 

From the facts in this case it does not appear that the 
defendant came to his death as a regult of an assault brought 
about by his acts. For that reason we believe the court was fully 
justified in entering the amount of the judgment due under the 
terms of the policy, The judgment is affirmed, 

JUDGMENT AFFIRMED. 


HALL, Ped. AND DENIS E. SULLIVAN, J. CONGUR. 
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GHARLES KRASSEK and ATLAS FISH 
COMPANY, a corporation, 


| : 
sesame ae: APPES 
(Plaintiffs) Appellees, 


} 
4 


Ve FROM CIRCUIT COURT, 

SAMUEL WAX and LENA WAX, individually 
and SAMUEL WAX and LENA WAX doing 
business as SAMUEL WAX FISH COMPANY, 
and SAMUZ], WAX FISH COMPANY, a 
Gorporation, 


(Defendants) Appellants. 


COCK COUNTY. 


933 I.A. 629! 


Opinion filed Dec. 27, 1935 

MR. JUSTICE HEBEL DELIVERED THE OPINION OF THE COUNT. 

This is an appeal by the defendants from an order entered 
in the Circuit Comrt of Cook County, on August 22, 1935, directing 
the issuance of an interlocutory injunction, based upon the plain= 
tiffs! sworn bill of complsint and notice to the défendants, Plain- 
tiffs! bond was approved and filed, This order, omitting the formal 
part, is as follows: 


"It is ordered that a Writ of Injunction issue herein 
directed to, and restraining the defendants, Samusl 

Wax and Lena Wax, and Samuel Wax Fish Company, 2 corpor- 
ation, each of them,their agents and servants, from inter 
fering with the business of the Atlas Fish Company, 

They are further enjoined from notifying any creditors 
or any fishing concerns or fishermen to the effect that no 
merchandise should be shipped to the plaintiff, Atlas Pish 
Company, a Gorporation, and the defendants and each of 
them are hereby directed to notify all parties that they 
have edb gg 4 notified, about not shipping merchandise, 
to disregard their advice until the further order of court, 
and to continue to ship merehandise to the Atles Fish 
Company, a corporation; and the defendants herein are further 
enjoined from molesting and threatening the plaintiff, 
Gharles Krassek or any of the agents and servants of the 
4tlas Fish Company, a corporations 

And the defendant, Samuel Wax is hereby ordered and 
directed to continue to sign checks as president of the 
Atlas Fish Company, to be countersigned by the plaintiff, 
Charles Krassek, as Vice president, such checks to be 
disbursed in payment of merchandise for the Atlas Fish 
Company in the operation of said business until the further 
order of court." 


Thereafter, on August 23, 1935, the plaintiffs obtained 
leave of court to file an amendment to their bill of complaint, which 
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2 
is, in substance, that the defendant Samuel Wax, as president of 


the Atlas ‘ish Company failed to exeoute and sign cheeks so that 
funds could be withdrawn from the Mid City Netional Bank of Chicago, 
for the purpose of paying for merchandise purchased, and all other 
expenditures which may be necessary in the operation of the business, 
and the plaintiffs pray that the court direct that all funds now on 
depesit in the account of the Mid City National Bank be withdrawn 
by checks to be signed only by Charles Krassek, as vice president 
of the Atlas Fish Company, the cheeks to be used for merchandise 
purchased and to pay for all necessary expenses ineurred in the 
operation of the business. An order was entered as prayed for in 
the amendment to the bill of complaint. Leave was alse granted 
to make the Mid City National Bank a party defendant in this pro- 
ceeding, 

From the plaintiffs! bill of complaint it appears that 
Charles Krassek and the Atlas Fish Company, a corporation, are 
parties plaintiff; that on April 22, 1935, Charles Krassek, became 
the owner of 50% of the capital stock of 120 shares, and that the 
defendants sre the owners of the balance of the capital stock; that 
the plaintiff, Charles Krassek, paid $3,000 for said stock, The 
defendant Samuel Wax is the president, Charles Krassek is the vice 
president and Lena Wax, wife of said Samuel Wax, is the secretary 
of the company; that by resolution of April 23, 1935, 2 deposit of 
the corporate funds was made in the Mid City Nationel Bank of 
Ghieago, to be withdrawn from the depositary upon the signatures 
of Samuel Yax as president and Charles Krassek as vice president. 

After April 19, 1935, the plaintiff Charles Krassek, con- 
tinued to devote his entire time and attention to the business of 
the Atlas Fish Gompany, which bnsiness consists of the buying and 
s@lling of fish at 211 North Union Street, Ghicego, Illinois; that 
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3 
prior to the purchase of the stook by the plaintiff, Charles 


Krassek, from the defendant, Samuel Wax, it was orally understood 
and agreed that both the plaintiff Krassek and the defendant 

Samuel Wax were to devote their entire time to the operation of 
the business of the Atlas Fish Company; that after this agreement 
was made, the plaintiff Krassek, and the defendant Samel Yax 
continued to devote their entire time te the business of the 

Atlas Fish Company, which continued for approximately one month 
after April 32, 1935, at which time the plaintiffs charge that 

the defendant Samuel Wax advised the plaintiff Krassek that he 

was leaving and intended to ge to South Ghicago, and that the 
plaintiff could have the business; that the defendsnt was through. 
The plaintiff protested and insisted that Semuel Wax carry out 

the agreement of April 19, 1935, but this the defendant disregardéd, 
He did agree, however, that he would sign, and he did sign as 
president, a sufficient number of blank checks to be used by the 
plaintiffs for the purpose of paying creditors of the Atlas Fish 
Company whatever sums may become due for fish purchased by this 
Company. This arrangement continued until August 12, 1935, during 
which time the plaintiff, Krassek, continued to control and conduct 
the business, without the assistance of the defendant, Samuel Wax, 
The blank cheeks signed by the defendant Samuel Wax were left 

in the check book of the Atlas Fish Oompany, at its place of business, 
211 North Union Street, Chicago, and without knowledge of the 
plaintiffs, someone entered the place of business after business 
hours and removed from the check book the blank checks signed by 
the defendant, Samuel Wax, which fact was discovered by the plain- 
tiff on August 13, 1935, when he communicated with the defendant 
Samuel Wax and ascertained that said checks were in the possession 
of the defendant Samuel Wax and that he did not intend to permit 
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the plaintiff to continue the operation of the business of the 
Atlas Fish Company, and this defendant would not permit any checks 
to be issued on or funds withdrawn from the Mid @ity Netional Bank 
of Chicago. Thereupon the plaintiff Krassek caused 2 deposit to 
be made in another bank account and continued in the operation of 
the business, and thereby became able to pay the creditors of 

the Atlas Fish Company as merchandise was shipped and received and 
bills submitted, 

- ‘This court upon an appeal from an order issuing a tem- 
porary injunction will only review and determine from the bill of 
Complaint the question as to whether the bill as filed stated a 
cause of action, entitling the plaintiffs to the injunction prayed 
and granted, 

It is apparent from the bill of complaint that the 
defendants committed acts in violation of the agreement of the 
parties for the purpose of destroying the business of the plaintiffs, 
The rule is well established and needa no citation of authorities, 
that an interlocutory injunction in a proper case is issued only 
for the purpose of maintaining the status quo between the parties 
until the merits of the allegations can be determined, 

The facts alleged and charged in the bill of Gomplaint are 
that after the defendants abandoned the business they conspired to 
divert not only the business of the Atlas Fish Company, but alse the 
funds which were in the hands of the Company, to the business of 
the defendants, who since the abandonment have been engaged in a 
similar business, 

The defendants contend that a part of the order is mandatory 
in character and therefore erroneous, To warrant the issuance of 
& mandatory injunction solely on the basis of the sworn bill of 
complaint, the plaintiff must make out a clear case, free from doubt 
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or dispute, and then the court will grent such order only in case 


of extreme urgency. This court is warranted in applying the rule 
of law to that part of the order which is not preventive, but 
mandatory, in that it directs the defendants to notify all oarties 
that they have previously notified about not shipping merchandise, 
to disregard their advice until the further order of court, and 
to continue to ship merchandise to the Atlas Fish Commny; and 
further directs that Samvel Wax is to continue to sign checks as 
president of the Atlas Fish Yompany, to be disbursed in payment 
of merchandise of this defendant company. This order is not justi- 
fied by any facts alleged in the bill of complaint. Cleaning,ete, 
Agsn. <3 Sterling Cleaners & Dyers, 278 111. 4pp. 70. “e believe 
that part of the order directing the defendants to act before they 
have had an opportunity to make a defense to this question, is erro- 
neous, and should be reversed; end that in all other respects the 
order should be affirmed. Ch, 110, par. 206, sec. 78 of the Practice 
Aet provides, in part, as follows: 

"Upon suoh appeal the Appellate Court msy affirm, modify, 

or reverse such interlocutory order or decree, and shall 

direct such proceedings to be had in the court below as 

the justice of the case may require," 

4s we have indicated, the order for an interlocutory 

injunction is affirmed as to that oart of the injunctional order 
Testraining the defendants end each of them from interfering with 
the business of the Atlas Fish Company. 4 s to the part of the 
order that is mandatory in character, the order is reversed, 


INTERLOCUTORY ORDER AFFIRMED IN PART 
AND REVERSED IN PART, 


HALL, P. J. AND DENIS E, SULLIVAN, J. CONCUR, 

















elor edt gniylqgs at betastsaw at trao0 add t .youegty emetéxe \t 
thd jevitnoverq tom at dotde web10 od¢ Lo taeq tedt ot wal Xe 
 aptirse Lie yttter of staabasted od stoorth tt tadt nt yyrotshasd 
| yeatbandotem galcatde tom tuods bebtkion ylevoivers eved yet tad® 
ss Bata gitso9 to rohto redéuwt edt Litas sotvhe thedt Srayoteth of 
bas yaad das% asit4 od? of eathuedonem qite of sunttaed Si 
ee edoedo ata of oumttuoo of st xa® Loune® ted? etoonth wontayt 
twomyon at beetudeth od of .yasqmo® dealt aefta edt to tnobiaete on 
| attest tom ak aebt0 g2dT .yoequoe tachaeteh widd to estbuatovem 30 
sno, aaane [0° stuteiqnoo to Lfid eft at begetis eiesk yas yd : 
eveiled s¥ .0F .qgh AEE $88. exon A pxomses0-satizess 6! : 
Wott enehod. fe: of vtushentan a patteonsh saben ede: 20: tuaq 4 ~ | 












reqetinn ve jira at neni a 4 





| 
te tiweo etslieqgs oft Lasqqs dove sogd® Lil 
4 em eyitior aoe our to t9h10 yrotywooltedns p ng ea tevet ee ide 
b as wolsd txuoo edt tt bed od of egatbosoore dome tootkh ) 
| ow : ",stlupet yom waco edt io eaatent bot * . 
e Yxotwooltetal ne Tor tebto odd ,beteoibat ovad we fir ; 
| vt el E 
ss eto Leaolteawint eft to tisq tedt of es bemrttts at wottomtak 
ss tke QatweTretst wert medt to dose bas etashacteb odt _paclatd Ry 
ee Ro Hee emt of BA vyteqmod“detT esItA edt Yo apeatasd = 
tee ehomrevet af rabro edt "seaman ak vrotsbasm at tads Pt. ‘ 
hs THAT BI GOMATYEA AMaNO ¥ OUR TI Re a: ea | 
i a SE . 
Ps : . es hey Lom a °F 
k | AUOMOD LL ,WAVIGdUS x QIWSd CHA yby.4 A ae 
Cop inty te 
| 





Soaene 


37965 


EMILY BUDEK, Administratriz, b 
on oF the Estate of Joseph Budek 
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SUPERIOR COURT 
Ve 


GITY OF CHICAGO, a municipal 


corporation, 
Plaintiff in Error, 


COOK COUNTY. 
283 1.A.630! 
Opinion filed Dec. 27, 1935 
MR. JUSTICE DENIS £. SULLIVAN DELIVERED THE OPINION OF THE COURT. 

This is a writ of error issued to review the judgment of 
the Superior Court in an action for trespass on the case brought 
by Emily Budek, as administratfis de bonis non of the estate of 
Joseph Budek, deceased, against the City of Chicago, a municipal 
corporation, defendant, to recover damages for personal injuries 
sustained by the said Joseph Budek, her husband, which caused his 
death. 

The declaration sets forth that the plaintiff and others 
were riding as passengers in a southbound automobile in Western 
avenue, between 76th and 77th streets in the City of Chicago, on 
the night of February 15, 1931, at about 7:50 o'cleck. The 
defendant, City of Chicago, had been repairing the street at this 
point and as the automobile, containing the plaintiff and her 
husband, Joseph Budek, was being driven by one Fred Swiss, it came 
upon 2 section of the street which had been dug up by the defendant 
for the purposes of repair; that when the automobile struck this 
rough, uneven and depressed portion of the stree$, the driver of 
the automobile lost control of the sutomobile which ran up upon 
the street car tracks on ssid street and was struck by a street 
Gar which was comkng at a high rate of speed and all of the 
occupants in said automobile were injured, four of them dying as 
& result thereof, 

It is claimed and the evidence shows that for several 
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nights no lights had been put upon the barricades surrounding that 
portion of the street which was being repaired and that Joseph 
Budek, since deceased, and the plaintiff who were husband and 
wife, were sitting in the back seat of the car which was traveling 
at the rate of from 33 to 35 miles an hour. Several claims for 
injuries as « result of this accident have been before this court, 
wherein most of the questions both as to the facts and the law 
have been raised and have been passed upon by this court. In 

the case of Lawrence Ahreng v. City of Chicago, Appellate Court 
Wo. 5723232, which was a suit growing out of the same accident, it 
was therein stated that the plaintiff in the inctant case and her 
husband, the deceased, were occupying the rear seat of the ear 
and she was sitting in his lap. It was cleimed by counsel for 
defendant, in the oral argument before this court, that they had 
& néw point in this case that had not been decided in the ether 
two cases on the question of contributory negligence, namely, that 
the driver of the car in which the plaintiff and her intestate 
were riding was racing, and, consequently, was guilty of contrib- 
utory negligence which would prevent plaintiff herein from recovery. 
To support this contention of defendant, there was preduced at 

the triel a man and his wife, William Miller and Margaret Miller, 
who testified that they were driving south on Western avenue at 
63rd street and that they rode abreast of this automobile up to 
the place of the acobdent; that plaintiffs were riding along 
parallel to the car driven by the witness Miller. Miller stated: 
"The car attempted to pace me”, In another place he used the 
expression, "I noticed that he was endeavoring to pass me up * * * 
i was going about thirty-five miles an hour." He stated that 

the other car was full of people who seemed to be enjoying them 
selves; that he wag in the lead and going about 35 miles an hour, 
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He further stated that "we were obeying the law and driving along 
at what I considered « reasonable speed for that kind of neighbor- 
hood." He further stated, "I don't remember whetper there was 
barricades and lights there in the street or not,* 

In the former case thet was before this court, Case No. 
37323, Emily Budek, Defendant in Error v. Gity of Chicago, Plain- 
tiff in Error, lire. Justice John J, Sullivan in his opinioh, said: 

*There is not a acintilla of evidence that the driver 

ef the automobile was driving recklessly or at an excess—- 
ive rate of speed. Nor is there a seintilla of evidence 
that the driver of the automobile or any of its occupants 
was drunk or crazy or had wven a single drink of intoxi- 
cating liquor, notwithstanding that it was argued to the 
jury by defendant's counsel thet one and all of them were 
or must have been drunk or Crazy, and, notwithstending 
that the same argument is persisted in on this appeal," 

We find thet even the evidence produced by the witness 
William Miller for the defendant, stated that they were obeying 
the law and driving along at what he considered reasonable speed, 

Defendant's argument consisted principally of stating 
abstract propositions of law and it has recited cases which have 
no application te the facts in this case, Counsel states in its 
argument; 

* * * * 4% must affirmatively appear somewhere in the 
trial that both the decedent and his wife riding with 
him and — on his lap were in the exercise of 
ordinary care for his safety at and before the time of 
the accident which resulted in his death," 

The evidence shows that Joseph Budek was sitting in the 
rear seat and his own wife was sitting on his lap. He had nothing 
to de with the operation of the car which, according to the 
witness for the defendant, was being operated at a lawful rate of 
speed, Nothing happened until the driver of the car came upon the 
hole in the street, unguarded and unlighted, Just what further 
evidence would be necessary in order to show that the plaintiff 


and plaintiff's intestate were in the exercise of due care for 
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4 
their own safety, we fail to seep The question of what is the 


exercise of ordinary care, is a question for the jury, where there 
is any evidence from which such care can be inferred. In this 
case even defendant's own witnesses testified that the car was 
not racing, but running at a lawful rate of speed, 

In the case of Lawrence Ahrens, Defendant in Error v, 
City of Chicago, Plaintiff in Error, Appellate Oourt No. 37322, 
which was one of the other cases growing out of this accident, 


this court said: 


"There is no evidence thet plaintiff was not in the 
exercise of ordinary care for his safety. He was sitting 
in the rear seat and it was reasonable to believe that he 
could not see the condition of the street until the auto- 
mobile had entered upon the excavation sttip." 


In the case of Emily Budek, Defendant in Error v. City 
of Chicago, Plaintiff in Error, supra, this court further held: 


"There is no evidence that plaintiff was not in the 
exercise of ordinary care for her safety. She was sitting 
on the lap of her husband on the right rear seat, and it 
was reasonable to believe that she sould not see the condition 
of the street until the sutomobile had entered upon the 
excavation strip, * * * If the driver of the car was 
exercising due care, and there was ample evidence to justify 
the jury in so findi » then undoubtedly it would be a 
fair inference that plaintiff as a passenger in the rear 
seat was in the exercise of due care, at air Nat. 

@ Ve 256 Ills Apps de There 
no evidence that even tends to show that the driver of 
the automobile was not in the exercise of reasonable care 
for the safety of himself and his passengers," 


Complaint is made by defendant to some of the instructions 
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is 


given at the request of the plaintiff. Some of these instructions 
were passeduupon by this court in the prior cases and approved as 
being applicable te the facts and we cannot see the necessity in 
again bringing them up in this case, For instance, instruction No. 
10 was complained of. In Budek v. City of Ghicaco, supra, this 

court said concerning this instruction and several other instructions: 


"However, it is insisted that a similar instruction was 
condemned in the ease of Opp v. Pryor, 294 Ill. 538, In 
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that case the plaintiff was riding in the right-hand 
front seat of an automobile approaching a railroad 
crossing which wag well lighted, and a train was backing 
over the crossing from plaintiff's right, so that she 

was nearer to it than the driver of the car. On this 
train were several members of the train crew with lighted 
lanterns, which were observed by other witnesses at a 
distance considerably farther from the crossing than 
plaintiff. In the Opp case the court said at pages 

547, 548: 

* #1°Tt was essential for the plaintiff to prove that 
she was in the exercise of ordinary care for her own 
safety in approaching and going upon the crossing and 
she was not relieved from that duty because she was riding 
in an automobile. If she exercised such care any negligence 
of Ethel Shambaugh could not be imputed to her, but she 
would be responsible for her own negligence, The plaintiff 
sat at the right of the driver in front, with at least 
equal opportunity to observe danger and the approach of 
the train, and being bound to prove the exercise of 
ordinary care by herself, it was no less her duty than 
that of the driver te observe and avoid mag £ oll 

h re] tgs 1. ve 











ticable, and to warn the driver, (Flynn v, 
Gos, 350 Ill. 460; Pienta v. Ohi Railway 
guilty 








LO « B46). > 3 5 If Ethe} Shambaugh ee: 
of any negligence in driving the oar and could not see or 
hear anything to indicate the approsch of the train, it 
would, perhaps, be a fair inference that the plaintiff 
could not, but the instruction was inconsistent and son- 
tradictory in substantially telling the jury that although 
Ethel Shambaugh did not exercise erdinary care for the 
safety of those in the automobile yet the plaintiff might 
have been in the exercise of such esre herself, withouw 

the slightest evidence that she did anything at all. As 

& general rule one who has no control or authority over 
another is not responsible for the — of the other, 
but instructions should be given as an aid to the jury in 
deciding the case, and in view of the evidence this ins truc- 
tion was wrong.! 

"That Gase recognized the general rule that a passenger 
in an automobile, who is in the exercise of proper care, is 
not responsibie for or chargeable with the négligence of 
the driver over whom he has no control, but held that a 
somewhat similar instruction was inconsistent and contra- 
dictory because, under the evidence in that case, facts 
conveying knowledge of the danger were at hand and were as 
readily available to plaintiff as to the driver. The facts 
there are not comparable with the facts in this cause, and 
the reasons advanced for condemning the instruction there 
are neither applicable nor Controlling here, Certainly no 
duty devolved upon plaintiff toe warn the driver of a danger 
of which she has no knowledge nor of which in the exercise 
of due care she could have learned in time to warn him to 
avoid it, 

"We think plaintiff's instruction We. 6 contained a 
Correct statement of law applicable to the facts of this 
Casés Under the facts in the record it was clearly a 
question of fact for the — to determine whether or not 
both plaintiff and the driver of the car were exercising 
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due care at and prior to the accident, if the driver of 
the car was exercising due care, and there was ample 
evidence to justify the jury in so finding, then undoubt- 
edly it would be a fair inference that plaintiff as a 
rege in the rear seat was in ag exercise of due care, 
Net. Bk, of 8 éville v. Monaghan, 256 Ill. 

1), There is no evidence that even tends to show 
thet the driver of the automobile was not in the exercise 
of rensonable care for the safety of himself and his 
passengers," 






We have examined the balance of the instructions in which 
it is claimed that the court committed error, but we fail to find 
that they did not correctly state the law as applicable to the 
facts as produced at the hearing, 

Counsel for defendant further complains of the conduct 
of the court in the trial of this case. We have exemined the 
abstract of the evidence and we fail to find that the court did 
other than attempt to control two zealous lawyers and keep error 
from the record, In the trial of a law suit, a judge has something 
to do other than automatically rule upon the admissibility of 
evidence, It is his duty to see that a fair trial is had by beth 
sides and, in doing this, he may administer admonitions and place 
strictures upon unruly counsel that they may not like or which 
touch their sensibilities, We fail to see in this case that the 
trial court did other than to rule fairly and conduct the triel in 
& seemly uanner and at times under trying circumstances. No error 
was committed by the trial judge in doing this. 

For the reasons herein given, the judgment of the 
Superior Court is affirmeds 

JUDGMENT AFFIRMED, 


HALL, PeJe AND HEBEL, J. CONCUR, 
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VINEY BANKS, etc., et al, a 
APPEAL FROM i 
(Plaintiffs) Appellants, 
v» GIRCULT COURT, | 


S. A. T. WATKINS, et al, 
(Defendants) Appellees. 


COOK COUNTY. 
ff TT Ri F2 HN 
283 1.4. 630 
ON REHEARING. 


MR. JUSTICE DENIS &. SULLIVAN DELIVERED THE OPINION OF THE COURT, 

This is an appeal from an order of the Circuit Sourt 
dismissing the above suit as to S. A. T, Watkins, one of the 
defendants, The plaintiff Viney Banks, ac sdministratrix of the 
estate of Estelle Reddick, deceased, commenced suit on April 16, 
1930, against Mittie M. Watkins and Teddy Stevens, alleging that 
on October 15, 1929, the plaintiff's intestate whilst crossing 
the street at the east intersection of East 48th street and South 
Rarkway was sgruck by an automobile owned and operated by the 
defendants Mittie M. Watkins and Teddy Stevens and as a result of 
her injuries she died on the same day whilst being taken to the 
hospital. No service was had upon the defendant Teddy Stevens, 

Mittie M. Watkins filed two plees to the declaration. The 
first plea was that of the general issue and the second ples was 
that the defendant did not own, control, possess, operate, drive 
er run the automobile or motor vehicle alleged to hsve osused the 
injury resulting in the death of the decessed, 

On August 31, 1932, on motion of plaintiff the suit was 
dismissed as to the defendant Stevens, On April 9, 1934, the suit 
was dismissed by the court for went of prosecution and on April 
25, 1934, the said order of dismissal was vacated and set aside, 
On June 6, 1934, a2 summons was issued against the defendant 5. A. 
Tt. Watkins and served upon him. On June 6, 1934, an order was 
entered on the motion of plaintiff asking leave to amend all 
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pleadings in the said cause by striking the words "Mittie mM" and 
inserting "S.A.T." in lieu thereof. Thereafter, on June 6, 1934, 
on petition of plaintiff leave was had to make the said Teddy 
Stevens again a party defendant, by vacating the order of dismissal 
theretofore had against the said Stevens and that a summons be 
issued returnable to the July term, 

The cause on motion of plaintiff was set for trial on 
April 25, 1934, Thereafter on the 6th day of June, 1934, a summons 
was issued on motion of plaintiff for the defendant here, S. A. T. 
Watkins, and on the same date leave was granted to insert the name 
"S.AeT." for"Mittie MU." Watkins. 

On July 2, 1934, the defendant S$. A. T. Watkins entered 
his appearance and on July 5, 1934, thereafter filed two pleas; one 
of the general issue and the second alleging that the suit was not 
commenced within one year from the date of the death, as provided 
by statute. 

Thereafter, on September 21, 1934, on motion of plaintiff 
an order was entered on plaintiff's motion that defendant's second 
plea, namely, failure to bring suit within one year from the date 
of the death, was stricken. On October 3, 1934, on motion of plain- 
tiff to strike the second plea of the defendant S. A. T. Watkins, 
the motion was denied, from whteh ruling by the court the plaintiff 
asked leave to appeal to this court. Said appeal was allowed upon 
plaintiff's furmishing a bend for $200 in 30 days and » bill of 
exceptions in 60 dsys. These confusing and erroneous orders are 
not explained in either brief filed here, 

Thereafter, on October 11, 1934, pursuant to notice, 
the defendant S$. A. T. Watkins appeared by petition and moved the 
court to dismiss the above entitled cause as to him for the reason 


that the suit was not commenced under the previsions of the statute, 
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which provides that such suit must be commenced within one year 
from the date of the death of the deceased. He further set forth 
in the affidavit thet the suit was originally instituted by the 
plaintiff against Teddy Stevens and Mittie M. Watkins on April 

16, 1930, and = summons was served upon Mittie M. Watkins and 

she filed her appearance and filed pleas to the declaration; that 
subsequent thereto the defendant Teddy Stevens was dismissed out 

of the suit, leaving as the sole defendant Mittie M. Watkins; 

that on June 5, 19354, on motion of the plaintiff an order was 
entered that the pleadings be amended on their face by striking 

out the words "Mittie M,"and inserting the letters "S.A.T."; that 
thereupon a summons was issued dated June 5, 1934 and served upon 
him; that it is alleged in the declaration that on October 15, 1929, 
plaintiff's intestate died as the result of the injuries sustained; 
that five years had elapsed since said death and that the suit was 
brought under the provisions of the statute providing that the same 
must be commenced against the defendant within one year es a 
condition of liability, 

On Ootober 11, 1934, the court entered an order dismissing 
the suit as to the said S. A. T. Watkins, on which order there 
appears this notation. 

"To the entry of this order the defendant excepts 

oye gee appeal Bond $200 in 30 days bill except 

These facts, so far as we can obtain them, are the result 
of a laborious investigation of an incomplete record and abstract 
which are not arranged in chronological order, 

It is claimed by the plaintiff that the court was not 
justified in dismissing the suit without a hearing on the merits, 
In the case of Hartray v. Chicago Railways Jo, 290 Ill. 85, at 
page 86, the court said: 
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"This suit was brought under the Injuries act, and the 
time fixed for commencing an action arising umier thet 
act is a condition of the liability and operates as a 
Limitation of the gene hs ayeees and not of the remedy, 
Light Co,, 283 Ill. 142; 
ro ty Radlway B6 id. 297.) Since 
the right of setion Yex death by wrongful act is wholly 
statutory and mst be taken with all the cénditions imposed 
upon it, the burden being upon plaintiff to bring himself 
within the requirements of the statute, it is almost 
universally held that a provision in the statute creating 
the right, requiring an action thereon to be brought within 
a iuoel tise time, is more than an ordinary statute of 
limitations and goes to the existence of the right itself, 
It is a condition attached to the right to sue at all. * * * 
I€ is a condition precedent to the right of recovery granted 
by this act that the action be brought within one year 
after the cause of action scerues, * * * In a statutory 
action like this, where the right is conditional, the plain- 
tiff must bring himself clearly within the prescribed re- 
quirements necessary to confer the right of action. * * * 
Inasmuch, therefore, as the limitation of the time in which 
to sue ig considered not merely of the remedy byt of the 
right of action itself and the cause of action exists sub- 
ect to the limitation, a declaration must allege or state 
acts showing that the action is brought a pi the hima 
prescribed by the lg el (Go ieago Cit 
¢] ands ¢ : 










It is contended on behalf of the plaintiff that section 


39 of the Practice Act was changed by amendment on June 36, 1929, 
by adding the following clause; 

“Any amendment to any pleading bhall be held to relate 

back to the date of filing the original pleading so 

amended; and the cause of action or defense set up in 

the amended pleading shall not be barred by laches, or 

lapse of time under any statute prescribing or limiting 

the time within which an action msy be brought or right 

asserted, if the time prescribed or limited had not 

expired when the original pleading was filed,” 
Tais section of the statute has been previously before this court. 

In the case of Redmond v. Schlithelm, 273 Ill. App. 322, 

the facts in that case were somewhat similar to the case at bar, 
and were as follows; June 27, 1929, plaintiff, administratrix, 
began an action on the case against one John Sehlithelm. November 
13, 1930, on plaintiff's motion, Jacob Schilthelm was made an 
additional defendant and alleged that the action was not commenced 


against defendant until the filing of the amended declaration on 
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November 15, 1930, more than one year after the death of the 
intestate. As to this last plea plaintiff replied that she ought 

not to be barred by reason of section 39, Chapter 110 of the Illinois 
Revised Statutes, 1935. A demurrer to this replication was susteined, 
and plaintiff electing to abide by her replication, judgment was 
entered for defendants, Mr. Justice Matohett, speaking for the 


Court, said; 


"The theory for which plaintiff contends would 
practically eliminate the provision and limitation of 
the statute; and that, clearly, was not the intention 
of the legislature. he statute upon which plaintiff's 
suit is based ‘is more than an ordinary statute of 
limitations and goes to the right to sue at ali.! 
Hartray ¥- SARE ERTS EE aie 290 Ili. 85, 

© Gase construing this section of the statute 
sustains the construction for which plaintiff contends, 
Postal Benefit Ass'n. 262 Ill. Appe 483; 
Jank of $ burg, 263 Ili, 










In the instant case, as previously stated, suit was 
commenced against this defendant practically five years after the 
death of plaintiff's intestate. The trial court was right in 
overruling the demurrer to this plea. 

it ig next contended by the plaintiff that the court 
erred in dismissing the suit as to the defendant and asked this 
court to reverse the same for a triel upon the merits. We fail 
to see the advantage which would result to plaintiff by a revergal 
of the decision of the trial court, The purpose of the new Practice 
ACt, as we understand it, is to save time and expense in court 
procedure in permitting the court te do at the earliest time possible 
what would be the inevitable and final result. Chapter 110, 
Section 173, Illinois Revised Statutes, 1935, provides: 

"Where a pleading or s division thereoé is objected 

to by 4 motion to dismiss or for judgment or to strike out 
the pleading, because it is substantially insufficient in 


law, the motion must specify wherein such pleading or 
division thereof is insufficient, . 
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November 15, 1930, more than one year after the death of the 
intestate. As to this last plea plaintiff replied that she ought 
not to be barred by reason of section 39, Chapter 110 of the Illinois 
Revised Statutes, 1933. A demurrer to this replication was sustained, 
and plaintiff electing to abide by her replication, judgment was 
entered for defendants, Mr. Justice Matchett, speaking for the 
sourt, seid: 
"fhe theory for which plaintiff contends would 

practically eliminate the provision and limitation of 

the statute; and that, clearly, was not the intention 

ef the legislature. The statute upon which plaintiff's 


suit ia based ‘is more than an ordinary statute of 
limitations and goes to the right to sue at ali.! 
8 
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Oo Gase cons this section of the statute 
sustains Se tion for waieh plaintiff contends. 
sts pnefit Ass'n 









262 Ill. Appe 483; 
sghaumburg, 263 Ili, 
$82." 

In the instant case, as previously stated, suit was 
commenced against this defendant practically five years after the 
death of plaintiff's intestate. The trial court was right in 
overruling the demurrer to this plea. 

It is next contended by the plaintiff that the court 
erred in dismissing the suit as to the defendant and asked this 
court to reverse the same for a trial upen the merits. We fail 
to see the advantage which would result to plaintiff by a reversal 
of the decision of the trial court, The purpose of the mew Practice 
Act, as we understand it, is to save time and expense in court 
procedure in permitting the court te do at the earliest time possible 
What would be the inevitable and final result. Chapter 110, 
Section 173, Illinois Revised Statutes, 1935, provides: 

"Where a pleading or 4 division thereof is ebjected 

to by a motion to dismiss or for judgment or to strike out 
the pleading, because it is substantially insufficient in 


law, the motion must specify wherein such pleading or 
division thereof is insufficient, 
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After rulings on motions, the court may make such 
orders as to pleading over or amending as may be just." 


In this case the record shows that 8. A. T. Watkins, 
the defendant, was not summoned into court until nearly five years 
after the death of plaintiff's intestate, and plaintiff had no right 
to sue him at all, Hartray v. Ghicago Rys. Go. 290 Til. 85, 
Just what would be the advantage of going through the procedure 
of summoning 2 jury and introducing plaintiff's evidence to obtain 
an inevitable instruction to the jury to find the defendant not 
guilty, we fail to see, 

we are of the opinion that the trial court had full power 
under the statute to dismiss the suit and his action therein was 
correct. The order and judgment of the Circuit Court is, therefore, 
affirmed, 

ORDER AND JUDGMENT AFFIRMED. 


HALL, Ped. AND HEBEL, J. CONCUR, 
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ANNA HENDERSON, 
Plaintiff in Urror,y 


ERROR TO SUPURE OR 
COURT, COCK COUNTY. 


Ve 
Re eee Setendiate in Error 9 2 
, 283 1.A.630 


MR. PASSIDING JUSTICE SCANLAN DELIVERED THA OPINION OF THR COURT. 


Complainant sues out this writ of errer te reverse a decree 
dismissing her amended bill for want of equity. 

The amended bill alleges that on August 31, 1923, David 
Be. Parsill and Mery Parsill, his wife, were the ovmmers in fee simple, 
as joint tenants and not as tenants in common, of certein premises in 
Cook county, Illinois (deseribing them); that on that date, by a 
trust deed bearing date August 31, 1923, duly acknowledged and ree 
corded, they conveyed the premises to Burt 1. Hickok, in trust, to 
secure an indebtedness of $5,600, evidenced by their note due on or 
before three years from said date, with interest at six per cent per 
annum, payable semi-annually; that Parsill, for a long period of time 
prior to March 2, 1925, and until his death, acted as agent ani 
fiduciary of complainant, had control and possession of her moneys, 
bonds and other assets, and had sole access to her safety deposit box 
im the Pioneer bank in Chicago, wherein said moneys and securities 
were deposited; that on behalf of and for the benefit ef complainant 
he invested her funds in eortain bonds, collected the interest there- 
on, withdrew moneys ami assets of complainant from the deposit box 
for the purpese of investing the said moneys and assets in said 
bonds, and from time to time reported to complainant regarding 
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the nature and amount of the investments made by him for her and 
accounted to complainant for interest thereon as the same fell 

dues that about Narch 2, 1925, there were vonds in the amount of 
$2,500 in said safety deposit box, which were the sole property 

of complainant; that about said date Pareill withdrew from the 

deposit box « portion ef the bonds amounting to the sum of $1,500, 
sold them for 51,500 and used that sum in the partial payment of 

the said indebtedness to Hickok, trustee, and at the sam time, or 
prior thereto, paid the residue of the indebtedness and ebtained 

from Hiekok a release, dated Murch 2, 1925, of the said trust deed, 
whieh was filed for record, and complainant charges that the with 
drawal and sale of the bonds in the sum of $1,500 by Parsill and 

the payment of the indebtedness due upon the said trust deed vere 
done without the knowledge or consent of complainant and was a 
violation of the trust reposed in Parsill by complainant and « fraud 
-wpon her, and that Parsill thereby unlawfully converted the preperty 
of complainant to his own use} that Mery Persill hed full knowledge 
and notice ef the right, title and interest of complainant in said 
bonds ani of the unlawful conversion thereof by Parsill and the 
application of the same to the payment of the indebtedness secured 

by the trust deeig that when Porsill died, in 1926, the said praises 
were still held in joint tenancy by him and hia wife, and the title ef 
Paraill, under the law, became vested in Mary Parsilly that the bonds 
so deposited by complainant with Yarsill constituted a trust fund 

and that he unlavfully used the same in the payment of the said in« 
éebtedness on said trust deed, and complainant “in equity is entitled 
to subrogation under the said trust deed for the amount of §1,500 

and interest thereon of the said trust fund belonging to your oratrix 
(0 unlawfully paid by the said David B. Yarsill on said indebteaness." 
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Complainant prays that Mary Parsill and Burt L- Hickok, trustee, 

be made defendants to the bill and that upon a hearing the court 
will deeree that the sum of $1,500 paid by Parsill on the indebted- 
ness sccured by the trust deed upon the premises inure to the benefit 
of complainant and that complainant is entitled to be subrogated and 
vested with a lien on thse premises under the trust deed in the sum of 
$1,500, and that the relense of said trust deed may be set aside and 
vacated, ani that complainant may be decrced to have a lien upon the 
premises under the terms of the trust deed in the sum of $1,500 with 
interest thereon from Mareh 2, 1925, at six per cent per annum. 

The answer of Mary Parsill, in substance, admits that she 
and her husband, David B. Parsill, owned the property as alleged in 
the bill and that a mortgage was executed on it as alleged in the 
bills danies that Porsill acted as agent and fidueiary of complainant 
and had control of and possessed money, bonds and other assets of com- 
-plainent and had sole access to the safety deposit box of complainant 
as slleged in the billy denies that he invested amy ef the funds or 
any money for complainant whatsoever, or withdrew from any deposit 
Vault of complainant any of her money, assets or bonds, or at any time 
reported to her regarding investments es alleged in the billj states 
that she does not know whether complainant was ever possessed of bonds 
in the amount of $2,500, and requires strict proof of the same; dunies 
that her husband ever withdrew the amount of $1,500 or any other amount 
from the deposit box of complainant on or about March 2, 1925, or at 
any other date; denies that he evor sold any of complainant's bonds or 
that any moneys that he used for the purpose of paying the indebted- 
nese scoured by the trust deed were received from the sale ef any 
bonds or other securities belonging to complainants; denies that she» 
defendant, at any time, ever had any knowledge or knew anything whate 


soever of the alleged transactions set forth in the bill of complaint 
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cherged ageinst Devic B. Paraills; and denies thet she had any 
knowledge that her husband ever converted any bonds or property 
of complainent, or used the proceeds of the same es in ssid bill 
allegedj states that she had known complainant for a ivag period 
of time but that complainant at no time ever revealed to her any 
of the matters alleged in the bili until montis after the death 
of Parsillg states that for two weeks before the desth of Fareill 
complainant was about the home of defendant and her hueband, during 
whieh time @mmplainant knew that Pereili wae in ieainent denger of 
death, but never at eny time sucrcested anything to Parsill or cefend- 
ant in referenee to her rights or her property in the matters set 
ferth in the bill. 
A default wes entered against Burt L. Miekok, trustee. 
The cause was referred te a master tn chaneery te take 
proof and report the same with Bis conelusions of law and fact. 
Later, the term of office of the master in cheneery having expired, 
he was appointed a special camalsvioner. The material partes of the 
epecial commissioner's report are az follows: 


ak ® © 9 
"Theat Devid B. Parsill died December 6, 1926. 


“iV 
"That at tha time of the death ef David B. Parsill and 
fer fifty-two years prior thereto he and the defendant Wary Parsill 
Teyleor were husband and wife. 


iy 

"That at the time of the death of said David B. Farsill 
he and his wife were ani had been for some time past the owners as 
tenants in common of the real estate situate in the County of Cook, 
State of [llinols, ani daseribed as follows: (Here follows 1 
deseription.) That said premises were improved with a two fla’ 
building, onc of which wee occupied by Mr. and “ree Parsill and 
the other rented to various tenants. 


“Vi 
"That beginning in 1920 and eontinuing thereafter from 
time te time the ainant Anna Re Henderson gave email amounts 
ef money to said Navid B. Parsill to be retained by him for her 
benefit, but from the testimony introduced on behalf of the com- 
Plainant i am unable to find with any degree of accuracy the aggregate 
amount of such amounts. 
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"VII 
*fThat on Pebruary 16, 192] the complainant rented 
safety deposit bex No. 1290 in the Pioneer Trust & Savings Bank 
under the name Anna Raub and thet the said David Be Parsill was 
given accegs thereto. That on December 15, 1926 the defendant 
surrendered said box and rented box Noe 5918. 


*y¥TIT 
"That David B. Parsill made entries inte said box Noe 
1290 on October ¢, 1925, October 19, 1925, December 4, 1925, 
Pecember 15, 1925 and February 16, 1925. 


“Ix 
"That the complainant made entries into said bex Noe 
1290 October 18, 1926, and to box Noe 5913 on January 8, 1926, 
June 1, 1927, June 25, 1927, July 2, 1927, July ll» 1927, July 
23, 1927, August 29, 1927, February 6, 1928. 


"xX 
"That prier to the denth of said Oavid B. Parsill 
complainant obtained from him all keys to said safety deposit 
box and when she examined said box on December 15, 1926 there 
was in said box her jewelry, some receipts for rent paid for the 
box and two bonds aggregating $1,000.00, 211 of which were ree 
tained by the complainant. 


“XI 

"That as a part of the purchase price of the premises 
owned by David B. Parsill and Mary Parsill, t executed to Burt 
Le Hickok, trustee, their certain trust deed dated “ugust 31, 1923 
for $3600.00. That on March 2) 1925 said David B. Parsill paid 
the indebtedneas secured by said trust deed in full end delivered 
' to snid Burt L. Hickok one check for 2208.00, one check for 
$1,000.00, one eheek for $800.09 and cash in the sum of 1.24, in 
all ageregating $3,709-24, and thereupon the seid Burt Le Hickok, 
oa ae delivered to said David B. Paraill « release of said 

eede 


"XII 
“That at tho time of his death and for a lone time prior 
thereto said David B. Parsill maintained a checking account in the 
Pioneer State Savings Bank and that there was withdrawn from snid 
account on March 2, 1925, the date upon which said trust deed was 
Teleased, the sum of $2,208.00 which is the amount of one of the 
checks used in payment of said account. 


"From the evidence offered I am unable to find the souree 
ef the further sum of $1590.00 used in the procuring of the release 
of said trust deed, although Charles B. Parsill, a son of ssid 
David 3. Parsill and Mary Parsill Taylor, testified that the different 
Gimes he loaned his father various sums, and at one time $1500, all 
of which were repaid, but the date ef such loan was not established. 


"XIII 
"That the complainant hae failed to establish that she 
ever delivered to David B. Parsill any sum in excess of $1,000.00 
which was the amount of the bonds found in her box by her when she 
first examined the same and that she has failed to establish the 
material allegations of her bill of complaint. 


"I recommend that the complainant be dismissed for lack 
ef equity, all of which is respectfully submitted,* 
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The chanceller overruled complainant’s exeeptions te the report 

and entered a decree dismissing the amended bill for laek of 

equity upon the ground that complainant had failed to establish 

the material allegations of her amended bill. Complainant and 
defendant agree thet the decree dismissing the bill fer want of 
equity was entered by the chancellor becsuse he approved the finding 
of the special commissioner that avid B. Pareill never had in his 
possession more than $1,000 belonging to complainant and that that sum 
was delivered te complainant prior to Parsill’s deethe Beth parties 
also agree that complainant's case is based upon the theory of a cone 
structive trust. 

Complainant centends thet the finding of the special com 
missioner is not justified by any evidence in the case, that every 
material allegation of the bill is suteined by evidence which is un+ 
controverted. The transeript of evidence is 2 comparatively short 
@ne and in our study of the evidences we have reod it instead of the 
abstracte After a enreful consideration of the facts and circumstances 
we have reached the conclusion that complainant's contention is a 
meritorious one. 

The following facts are not contreverted: Complainant 
and David B. Parsill became acquainted in 1905 and were always 
very good friendse Paresili died on December 6, 1926. In 1920 
complainant had trouble with her husband about money matters and 
consulted the Parsills in reference te the same. Mrs. Parsill, in 
the presence of her husband, suggested thet complainant should not 
leave her money st home where her husbend might get it; that Parsill 
should get a vault at the bank but that complainant should not take 
the keye te the vault and showld sallow Parsill to retain them, he 
$e have the privilege of going to the vault ~ ef complain- 
ant’s money and paperse Complainant then gave Parsill certain papers 
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and $15 or $20 in money. A day or so later Myre. Parsill stated 

to complainant that Parsill had rented a box at Pioneer bank, 

In 1920 complainant received $437 from her father's estate and 
gave that amount to Persill. In the seme year she gave him the 
"Parson's mortgage“ in the amount of $800. She kept no record of 
the amounts given to Parsill and obtained no receipts from hin, 
But it appears from her testimony that she gave him, from time te 
time, amounts ranging from $15 to $200. In the early fall of 

1924 the Paresillis took her to the deposit bex and showed her five 
$500 "bonds on buildings,” as belonging to her. Mrs. Parsill teld 
her that whenever Parsill had $500 of complainant's money he would 
buy a bond; thet the bonds paid six per cent interest. in Marehy 
1926, Mre. Paresili told complainant that she and Persill had taken 
three of canplainant’s bonds out of the vault to pay a $1,500 Lean 
on their property; that they had taken them out “quite a long time 
age" and had not eald anything to her about the matter because they 
thought ecemlainant would think their action was all right. Come 
Plaineant never took any of the bonds or papers from the boxe It is 
also conceded that at the time of the death of Parsill there were 
only two bonds in the box. Albert Reuh testified that at the time 
that complainant got a diveree from her husband Mrs. Parsill told 
him that she and her husband were complainant's guardians and took 
eare of all of her business; that complainant would bring woney to 
her and they would buy bonds for her whenever they got $500 together; 
that in June, 1926, Mra. Parsill, im the presence of her husband, 
complainant and the witness, stated thet they owed complainant 
$1,500; that complainant gave Parsill a painting job to east #90, and 
Mrs. Parsilil said that job would make it emsier for them to pay the 
$90 interest due on the $1,500. Complainant also testified to this 
last statement of Mrs. Parsill. Burt L. Hickok, ngaged in the 


Yeal estate business, testified that he knew David B. Parsili and 
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Mrs. Paresill well and hed @ number of real evtate deals with Parsilly 
that the Pareills purehased from him the two-flet building at 733 
North Harding avenue, the premises in question; that he handled the 
matter of the payment and release of the Parsill mortgage on the 
premises; that there was then due on the mortgage a total of 

$3,709.74 and the Parsills made the payment by three checks, one for 
$2,208, a second for $1,000, a third for $500, and also oash in the 
amount of $1.24; that during his many transactions with the Parsills 
he sow Mrs. Parsill nearly as often as he did Persill; that complain- 
ant's name was mentioned in seme of the conversations he had with the 
Parsilis; thet on August 15, 1925, Persill told him that he was taking 
Gare of the money matters of complainants thet it was » ence where he 
was preserving her money and increasing it by investments of different 
kinds} thet he had increased her money to some extent and was holding 
her confidenee because of the increases; that he had conversations with 
the Parsills on the subject of their relationship te complainant pere 
haps a dozen times in the course of ‘we or three years; that Ere, 
Parsill spoke about monsy in the vault at the Pioneer bank; that Mr. 
ond Mrs. Parsill both talked te the Witness sbout complainant's money, 
their care of it, and thet they were inereesing its sum total by ine 
Vestment in bonds; thet Parsill steted thet he used complainant's money 
te invest at his diseretion without her consent, except a tacit one, 
and that it was his habit to take her money when he saw a good invest- 
ment ond invest it amd tell her about it afterwards; that the Parsills 
paid the principal and interest upon the mortgage on March 2, 1925. 
When the deposit box was rented Parsill ¥vetained one key to the same 
and lirs. Parsill the other, and complainant never had a key to the box 
Until shortly before Parsill's death, The box was taken out in the 
Maiden name of complainant because Mrs. Parsill said that if complaine 


ant's husband found out about the bex he would make trouble. The 


& 


SS 





woe 


yhktwest bbw land ebades toot to isdaim « bia bana thew Likeuke «ei 
bet bo gabbtio® aatt—ors oad win aot Beaiutorany axehivert lt tale 
exit bobs ext sents quolivenp “nt wowtustg edd .dinova geil dual Meee 
wit mo was sem LEbwtat ct Ye Seomte as seme’ ots ‘ef 
be tesoe » spapesom ond ee oud nod? now ovedd Vue Yeeaiaiy 
get dee sedeeto couti ‘i temuysy odd whan altteton itt ‘bid WAM 
ads a dam coin tan «b008 ct beidi'a <Ohoutt it savtei's Sl 
aitiwxas ato sie onal tonskond umd cad anti int poset oxen 
sthatgane ddd (ikterot BIO ox ax oodte an cixaen tktetet a wae 
ed diiw hed oul enoidaecovnes od? i omoe at bonolizes eow Slit | "die 
utins one of Onis aid bind Siterot «Chek «3E deayan ill Lik 
ot exadw onto s oan ot fast St cone a 
tnaextih 20 etndatecve? wh tt gatnootont has yore tod antviieetl Wer 
salttad sow fina inane ompn 02 ment thd beacexent ‘bask ot | 
hi muosoonrevans had at tadt janet Of? to seucood conabltnos text 
scotg-timamtidlanine 9 qiitapmtaater qindt re to0ldun out no ethereal 
jut dads qeseey aered 10 onF 10 en'cune eH? A: out? some & 94 
“eépade-junad eennats obs te sbeay ost ai yore twode wee 
Reiter d* tandakenmn tuode anondiy aft of boxts: ssoe Chiat oa 
ent qe Lovet mia ott gatecenont exer yaee sects waa ott 20 x. 
cenit "énaatatiqens benie 04. todd. sodnte, kkexat tad? catnod ot ine 
gone ttost a sqooxe eisoenes tet tunddiv neltoroalh ota te 
LeedVai hey 2 von on nesiy yonom tril ole? 0° sonia aia Aa — 
altiatat eid sodd gebrsonette oh tuode wed ifet bee 4f twovad | hy 
shee go domat ao openteom-ertd mogy goereeat bas Loqtomtay 
smh ote od yok ome: homtatet, LLteeet todmet sew xed ¢tueqed 08 re 
suis edo ot ct » nds tmamtationne. saa vedio ot LLinwal st 
adi ap duo notat can Red od? gdged oto oxoted wltsade ; | 
enbatqm@tio Bh sets hisw Lihbenat amt eemooed tnenintenes to oxen ' 


ott digo? com et tte rte amt 



































-9= 

three bonds complainant claims were tsken from the box by Parsill 
were never returned to the box nor to her, nor was complainant 

paid any moneys or given any valuables as an equivalent for them. 

The records of the Pioneer bank, where Persill kept his bank aecount, 
show thet on September 15, 1924, Parsill made a deposit of $1,545, 
and complainant contends that this smount represents the ssle by 
Pareill of the three bends token from the box and #ix months’ 
interest upon the some. It also appears from the bank records that 
the $2,208 check given by Paresill to Hickok in partial poyment of the 
mortgage indebtedness was drawn upon a bank balance that was pare 
tially made up by the $1,545 deposit. Prior to the deposit of $1,545 
Pearsill’s balance at the bank was $546.47, and after the $2,208 
check was paid by the bank Parsill's balance was $41.42. 

Mrs Parsill testified that her husband left ne personal 
property, had no bank account, no cach on hand and no books of 
account; thet he kept no books of sccount mor accounts of money 
received and spent; that she knows nothing at all sbout his business: 
that “he done his own business and he never told me anything about 
itg* that she knews nothing about the payment of the mortgage to 
Hickok; that “he never told me anything about hic business,” and she 
knows nothing about a release made by Hickok. “QQ. oid you know 
that Hickok had any business relations vith your husband? A. Mo. 

Q@- You didn't know that Hickok had a mortgage on the property? Ae Woe 
Q- And you didn’t know your husbond paid the mortgage on the property? 
Ae No, i don't. Q- Where did your husband keep his papers? A. 
I don't know. I didn’t see any. ¢- Did you see any checks? Ae Noe 

Qe After his death or before his death? A- I didn't see no checks. 
There was a couple checks laying there from the gas and electric 

bill, That's all I seene Q- Were they signed by Mr. Parsille? 

Ae Yese Q- You did know then that he hed an account «i some time? 
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Ae I don't knew nothing about it. I seen the checks, but I never 
paid no attention to anything like that. I knew he had gas bills 

that he paid. That's all i know. Q- Did you find any release deed 
with the abstract? Ae Woe Q- Did you find any other papers with 
the abstract? Ae No sir, there was nothing there. (. What did he 
do with the bills which he paid? Ae i don't knowe * * * Qe And you 
have mever seen any checks? Ae Noy sire He kept his business to 
himself. He didn't awk me no questions and he done his business 
himself. Q- And he kept mo bills? A. Wot that i know of. G. 

He had no letter file or bill file? Ae i never saw anythings Qe 

So as a matter of fact, at the in ts died you didn't know anything 
at all about his affairs? A. Wo, sire Q- You didn't know that 

he had any money in the bank or ever had any money in the bank? A. 

I didn't pay no attention to nothing in his business. Q+ And you 
éidn't know anything «bout any conneetion he had with Mr. Hiekek - 
you didn't know anything about whether there was a mortgage on the 
property or not? A. No sir, I didm't. Q+ Have you any means of 
ascertaining where Mr. Parsille kept his cancelled checks or check 
book stubs? A. Wo, sir, I haven*t. * * * G. Yes) but you never 

saw one (check book) of David B. Parsille? Ae Noe Qe And you dontt 
know any place that you could go to get the information in regard te 
his ehecks? A. Wo sir, I don't know nothing ubout ite I donti - 

I wouldn't teen where to go for anything lile thate @. If you wanted 
one of those checks, for example, you wouldn't know where te go end 
find it, it that correct? Ae Noy 1 wouldn't, no, sir." About vourteen 
months after her first testimony defendant was agein called to testify 
before the special commissioner.  t that time she testified that 

she had some knowledge of real estate transactions in whieh P«rsill 


hed figured, that rents and boarders money was saved towards mortgageay 


that Parsill sometimes eonsulted her regarding real estate purchases 
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but that he never consulted her in relation to the purchase of 

bonds or other investments. She made no denial of any of the 
teatimony of complainant, fickok or Rauh as to the part taken by 
her in the Henderson matter, Ae she was represented by one of the 
ablest triel lewyere eat the Chieago bar, and as the hearing before 
the speetal commissioner dragged alone for over a year, it ia clear 
thet her failure in thet regard wes net due te negligence on the 
part of her attorney. Indeed, her present counsel state in the 
brief filed in this court that “the fact is that Mary Parsill at the 
time of the trial was 74 years old and a reading of her test imony 
discloses that she was entirely unfamiliar with the deslings had 
between the complainant and Mr. Parsill and was generally unfomiliar 
with her husband's business affairs." The evidenee eonclusively 
shows that she took an active part in the conversion and use of the 
three bonds. Defendant's son testified that im 1924 or 1925 he loaned 
his father $1,500 and thet some time after he made the loan it wae 
paid} that his mother boarded the twe nephews ef the witness. On 
eress-examination the witmess teatified that he gave his father a 
cheek for the $1,500 before the epring of 1926; that hiv father paid 
him the $1,500 lean by # cheek on the Pioneer bank about six months 
or so after the loan was made. The bank record shows no deposit by 
Parsill from November, 1923, to his death of 2 sum of $1)500, or more, 
save two, one of $2,351, on Merch 5, 1924, and another, on September 
15, 1924, of $1,545. After the check of (2,551 was deposited, two 
ehecks for $1,800 exch were drawn, one dated March 4, 1924, and the 
other Meareh 7, 1924. It is clear that the deposit of $2,551 did not 
include the alleged loan by the son. It is equally clear that the 
deposit of $1,545, on September 15, 1924, had ne reference to the 
alleged loan by the son, as he testified that the loan he made the 
father was repaid by the latter six months efter it was made, by the 


father's cheek on the Pioneer bank, and the bank records show that 
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no cheek in ony such smount wae paid by the bank at any time after 
the deposit of $1,545 was made. Defendant failed to produce the 
cheek drawn by the son or the check drawn by the father in the 
matter of the alleged loan. 

Mueh of the brief of defendant is deveted te the argument 
that the burden was upon cowplainant to preve her ease by clear and 
eenvineing proof. For the purposes of this writ of error we may 
assume that defendant's pesition in that regard is sound. ‘Ye are 
satisfied that the cvidenee clearly and conclusively shows that the 
Parsills eonverted three bends of $500 each that belonged to come 
Plninant and used the preeeeds of the seme in peying the Hickek 
mortgage on the premises in question, and that the Parsills, at the 
time of the death of Parsill, owed the complainant, in addition te 
the two $500 bonds found by her in the deposit box, the $1,500 and 


interest upon the same. 

The decree of the Superier court of Geok eounty is 
Pevorsed and the ecsuse is remanded with directions to the ehaneel ler 
te enter a decree in accordance with the prayer of complainant's 
amended bille 


DICREE RRVERGED AMD CaUsk RUMANDED 
s1?H DENGCTIONS. 


Sullivan and Friend, JJ., coneure 
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PROPLE ex rel. PAMK BINGE PARK ) 
DIST icT, a Municipal Cerporation, 
(Petitioner ) Appellant, () APPBAL FROM CIRCUIT 
Ve COURT OF COOK coUNrTY, 
INDUSTRIAL COMMISSIOW OF ILLINOIS ne 4 
(Respondent) Appellee. . 2 8 3 TA. 9) 3 0 


Mf e PRESIDING JUSTICE SCANLAN DELIVERED THK OPIWION OF THR COURT. 


Park Ridge Park Distriet, a municipal corperetion, filed 
ite petition for a writ of prohibition to prohisvit and enjoin the 
industyvial Commission of illinois <rem preceeding further in the 
watter of lialbart 0. Crewa, Administrator of the Ustate of Charles 
Bs Vides v. Park Ridge District, a Municipal Corporation, pending 
‘before the Commission. An order was entered ruling the Commission 
te show esuse why a writ of prohibition should net be awarded. The 
Commissions alse the administrater, filed « motion te dismiss the 
petitien. Thereafter a finsl order wes entored dischorging the 
rule to show cause and dismissing the petition. The petitioner 


appeelse 





The petition alleges thet Crews, as administrator of the 
estate of Vidas, filed » claim before the Commission for the death 
of Vides, who wns killed while driving e truck for the Pork Ridge 
Park Pistriet, on November 10, 1930; that in the exid claim it was 
@lleged thet Vidas “left him surviving = sister, homansa Milos, 
Living in Hreljin, Juco Tlavia;” that the said claim showed “no 
ether surviving dependents or hoira of the deceasedy" that ~ omana 


Miles waa at all times a rasident of Juso Slavia; that by the 


TLlineis statutes, when dependents of a deeensed employes are 
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aliens, not residing in the United Stetes or Canada, the amount 

of compensation payable is limited te the widow, husband, parents, 
child or children of the deceased} that the Commission has no 
jurisdiction to entertsin the cleim nor to determine or award 
eompensation for the dexth of Vidas under the application for 
adjustment of eleim filed by the administrator; that the effort 

of the Commission to entertain the cloim was ultra vires and « 
usurpation of authority not granted by the statutes of Illinois; 
that on Merch 29, 1934, the petitioner attempted te have the 
_ Commission dismiss the claim on the ground that i¢ had no jurise 
digtion to entertain it, but che Commission refused to dismiss the 
claim and is prepared to exeeed its jurisdiction by hearing the 
Claim on its merits; that the petitionsr, if foreed to defend the 
elaim upon the merits, would be put to great and useleas expense, 
ie@e,y “taking dopositiensa in Jugo Slavia as well as securing of 
local evidence on the question of dependency, whereas it has a | 
complete legal defense to the entire claim.” copy af the 
application fo: sdjustment ef the claim filed by the adwinistrater 
with the Commission Hareh 20, 1931, was made a part of the petition. 
tt seta forth that on November 10, 1930, Charles P, Vidas, deceased, 
received an injury euusing his death, which injury arose out of and 
in the course of hie employment by the Park Ridge Park Distriet; 
that the applicsnt is the administrator of the estate of the deceased, 
who was sixty years of age at the time of the injury; thet decessed, 
while driving a truck owned by the Park Mistrict wos struck by a train 
at Park Ridge, Illinois, end killed; that his earnings during the 
previous year wore $1,600; thet Pomano Milos, of Hreljin, “retia, 
Jugoslavia, = collatersl heir, was dependent upon the decensed at 
the time of the injury. 

Petitioner coneedes thet prior to July 3, 1951, the 
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right te compensation for the death of an employee under the 
Workmen's Compensation act was not limited to any class or clasees 
of alien dependents. On that date the act was amended by the 
addition of section 7 (j) te par. 207, che 48, which provides: 

*Whenever the dependents of a decensed employee are 
aliens not residing in the United States oy Canada, the amount 
of compensation payable shall be limited to the beneficiaries 
deseribed in paragraphs (a), (bv) and (cc) of this section and 
shall be fifty per centum of the compensation previded in para- 
graphs (a)» (b) and (¢) of this section." 

Petitioner contends that as section 7 (j) dees not mention class 
"(d)" the right of a collateral heir whe is not a resident of the 
United States or Canada to receive compensation was thereby 
abolished, and that although Vides died on November 10, 1930, and 
the claim was pending prior to July 3, 1931, the repeal of the 
statute that gave a cause of action to an alien sister ended the 
inetant claim ani that under the act ae amended a eause of action 
for compensation for dependents not residing in the United “tetes 
er Canada is now limited to widow, husband, children or parents 
of the deceased. 

Respondent eontends that “there is nothing in the language 
of Seetion 7-J which in any manner indicates that the lerislature 
intended that section to apply to elaime which were pending before 
the Commission at the time the Act became effective. (Havill v. 
Havill, 532 Ill. 11, 17.)"§ that “under the Yorlmen's Compensation 
Aet, the rights of the parties are fixed as of the time of the 
happening of the accident;" that the Commission also had jurisdiction 
over the claim for the following reasons: 

"1, That by virtue of Chapter 131, Section 4, 

faragraph 4, Smith-Hurd's lilinois Revised ‘Statutes, 
Claims whieh arose under the Workmen's Compensation 
Aet prior to the amendment of July, 1951, by the 
addition ef Seetion 7-J to the Yorkmen's Compensation 
Act are soved,- that seetion being a general 
stetutery saving clause. 


*"2e That the Industriel Commission had jurisdiction te 
determine whether or not there were any dependents 
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entitled to reeeive compensstion under paragraphs (a), (bd), 
(e) or (a) of Section 7 and if none, the industrial 
Commission had jurisdietion to determine whether or 

not the accident was a compensable accident within the 
meaning of the Yorkuen's Compensation Act, and to awarm 
not more than $150.00 to the person » the deeensed, 
and in addition thereto, to avard to the State Fund 
$300 200 2" 


The instant appeal is, in our opinion, controlled by 
Stanewsky v. Industrial Come, 344 Ille 436¢ ‘That case sustains 
the ruling of the trial courte 

The judgment of the Cireuit court ef Cook County will be 
affirmed. 

JUDGMENT APYIRMED ¢ 


Sullivan and Friend, JJe, coneure 
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FRANK KRACKER, 


Appellee, 
APPRAL FROM MUWICIPAL 
" COURT OF CHICAGO. me 
Jamas W. BURKE, Q S 
Appellant. : 92 Q TA. Lan 


MR. PRESIDING JUSTICE SCANLAN DELIVSRED THE OPINION OF THE COURT. 


Plaintiff sued defendant in the Municipal court of 
Chieago in a first clase action. Ina trial by the court without 
a jury the issues were found against defendant and plaintiff's 
damages were assessed at $725. Defendant appeals from a judgment 
entered upon the finding. 

Plaintiff's verified statement of claim alleges that 
defendant, an attorney at law, agreed to collect o certain promissory 
note in the principal sum of $1,000 owned by plaintiff and to accept 
for hie services the sum of $1003 that defendant procured judgment 
by confession on the note for the sum of $1,086.76, collected the 
judgment and costs end entered satisfaction of the judgment. Plaine 
tiff further alleges that defendant undertook to collect for plaine 
tiff and did collect the sum of #100, evideneed by © certain cheek 
in that amount signed by Frank Hartman and payeble to plaintiffs; 
that defendant hes not paid to plaintiff either of the ssid sume 
eOllected, to the damage of plaintiff in the aum of $1,261.26. 

Defendant's affidavit of merits admits that plaintiff 
turmed over to him the promissory note, but denies that he agreed 


to accept ten per cent of the amount of the note in payment of his 


fees and avers that plaintiff agreed to pay him one-half of whatever 
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sum Was realized on the note; defendant admits that he secured 
judgment by confession on the note in the amount of $1,086.76, 

and avers that the judgment, under the direction of plaintiff, 

was compromised for the sum of {850 and satisfaction of the judg- 
ment was filed. Defendant further alleges that plaintiff engaged 
defendant's services as an attorney at law to represent him in 

a criminal case in the United States court, that defendant did 
represent plaintiff and the latter agreed to pay defendant for his 
services “in part with the moneys collected or to be collected on 
said note." Defendant further alleges that plaintiff requested 
him to professionally represent him in a case wherein plaintiff 

was cherged with rape and that defendent did represent plaintiff in 
said case, and “that part of the remmeration of the Defendant should 
be whatever balence or moneys could or would be collected on the said 
note and other notes turned over to the defendant by the Plaintiff." 
Defendant further alleges that he never undertook to collect any 
check in the sum of $100 for plaintiff but that said $100 check 

was turned over by plaintiff to defendant in further payment of the 
professional services abeve set forth, “and therefore the defendant 
says thet he is not indebted to the plaintiff.” 

Defendant contends that “the finding and judgment of the 
trial Court are against the manifest weight of the evidence." After 
@ cereful examination of the entire evidence we have reeched the 
conclusion that we cannot sustain this contention. The case was 
tried by an able and experienced judge, who saw and heard the 
witnesses and was in a better situation than we are to determine 
the credibility of the witnesses and the weight that should be 
attached toe their testimony. In connection with the instant con- 
tention we have considered the argument of defendant that the 


testimony of plaintiff is so contradictory that it is worthless for 
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any purpose of proof. 

Defendent contends that the trial court erred in allowing 
the wife of plaintiif to testify over defendant's objection. Trom 
the record it appears that at ihe time that defendant objected to 
the wife's testifying counsel for defendant was of the opinion that 
by reason of the statute a married woman was not competent to testify 
for her husband under any circwastances. Prior to its amendment in 
1935, section 5 of the Zvidence and Depositions act, 111. State Bar 
Statse 1935, che 51, pare 5, in so far as it applies to the instant 
ease, read as follows: 

"No husband or wife shall, by virtue of section ] of 
this Aet, be rendered competent to testify for er against each 
other as to any transection or conversation occurring during the 
marriage, whether called as a witness during the existenee of 
the marriage, or after its dissolution, except in eases * * * or 
in all matters of business transactions where the transaction was 
hed end condueted by such married woman as the agent of her 
husband, in all of which cases the husband and wife may testify 
for or against esch other, in the seme manner as other parties 
may, under the provisions of this Act * * *," 

The instant case was tried in 19354. Defendant did not make the 
point that there was no evidence to show that the wife of plaintiff 
represented him in any transaction with defendant in reference to 
the two items in the statement of claim. He now argsues that the 
court erred in permitting her to testify in the «bsenee of such 
proof. However, the record shows that when the wife was called as 
a witness for plaintiff, the trial court refused te allow her to 
teatify, and the only testimony given by the wife was offered in 
rebuttal. We think at that time the court was justified in assuming 
that there was then evidence tending te show thet the wife was 
acting as agent of her husband in the matter about which she testi~ 
fied. Moreover, defendant, in explaining why he had paid plaintiff 
$25, at a time when he now claims plaintiff was indebted to him, 
testified that he gave the wife $25 to buy coal beeausé she told 


him she was hard up fer money. There is no doubt but that she 
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aden 
was a competent witness to testify in rebuttal of that evidence 
of defendant. We have purposely refrained from detailing the 


evidence in this case, 
The judgment of the Municipal court of Chicego is 


affirmed. 
JUDGMENT APFIRMED,. 


Sullivan and Friend, JJ.-, concur. 
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BITA WOLr, 
(Plaintiff) Appellant, 





Ve 
MICHAEL Se ROTH, CHINA APPEAL Frou 
CATERING COMPANY, a corporations 
and JOHN DOE, SUPERTOR COUrT, 


Defendants. 
COOK COUNTY. 


antl he: BONN, 83 1.4.63] 


(Defendant) Appellee. 





MR. PRESIDIWG JUSTIC? SCANLAW DSIAVERED THY OPINION OF THS COURT. 


Sitta Weif, plaintiff, sued Michael &. Roth, China Gater~ 
ing Company, a corporetion, and Joha Doe in replevin. The case was 
tried by the court, without a jury. the right of property was found 
in defendant Michael S. Keoth (hereinafter calied defendant) and his 
damages were assessed in the sum of 41,500. Flaintiff appeals. 

In the spring of 1952 plaintiff was the owner of a build- 
img loeated at the northwest corner of Clarendon and Yilson avenues 
and the China Catering Company wes a tenant in possession of the 
premises. On Mareh 14, 1932, plaintiff filed » distress for rent 
suit and judgment was entered in her fever on April 13, 1932, 
execution iscued thereon, and a levy was mede on the furniture and 
equipment of the China Catering Company, » snle wes held on April 
28, 1932, and defendant, for $1,584, received a bill of sale of the 
chattels from the bailiff. “hile the first @istress for rent suét 
was pending a segeond distress for rent suit was commeneed, and 
plaintiff, on April 29, 1932, commenced the instent replevin suit 
and obtained possession of the chattels on April 30, 1932. On May 
5,» 1932, defendant, by bill of sale, sold the chattels to M. J. 
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Roaeh, and the latter secured possession of them, through e 
replevin writ, on May 6, 1932. Roach then signed » written re- 
lease whereby he released plaintiff from all claims or demands 
whatsoever in connection with the replevin proceedings brought 
by him. 

Tt is coneeded that “the only question invelved in this 
@ase is the measure of damages." Plaintiff contends, and defendant 
concedes, that the damages, if any, to be allowed to defendant in the 
instant suit are governed by section 22, ehe 119, par. 22, Cahili's 
St. 1935, which reads as follows: 


"Judgment for defendant - Reterno habendo - Right acquired 
pending suit - Alternative.) Sec. 22, If the plaintiff in an action 
of replevin fails to prosecute his suit with effect, or suffers a 
non-suit er discontinuance, or if the right of property is adjudged 
against him, judgment shall be given for a return ef the property if 
such property has been delivered to the plaintiff, and damages for 
the use thereof from the time it wae taken until a return thereof 
shall be made * * *," 


Wo evidence was offered by defendant to prove any damages for the 

_ use of the chattels from April 30, 1952, to May 5, 1932. Plaintiff 

contends that “defendant can only recover damages for the use of the 
property from the time it wes taken until a return thereof shall be 

made." in Roberts v. Perrine, 247 111. Appe 259, which involved a 

similar procesding, the court said (pps 262 & 263): 


“The court also erred in the allewance of damages. 
Section 22 of the act, Cahill’s St. ch. 119, par. 22, provides 
that if the plaintiff in an action of replevin failed to prosecute 
his suit with effect, or suffers eo non-ruit or discontinuance, or 
if the right of property is adjudged against him, judgment shail 
be given for a return of the property and damnges for the use 
thereof from the time it was taken until a return thereof shail 
be made, unless the plaintiff shall, in the meantime, have become 
entitled to the pessession of the property, ete. lt will be 
observed that the only damages the court is permitted to allow, 
in a replevin suit, are damages for the use of the property from 
the time it was taken until a return thereef shell be wade. * * * 
#. replevin bond is for the protection of the defendant and the 
officer who is to levy the writ, an? in case there is a breach 
of the terms of the bond the defendant in the replevin suit may 
bring a suit thereon and recover such damages and eosts as may 
heave been sustained in consequence of the breach of such condition, 
Under seetion 25 of the act. In the ense at bar the court entered a 
judgment against appellants for all that could aave veen recovered 
in an action upon the bond, whereas by virtue of section 22 of the 
act, appellee was not entitled te recover, im the replevin mit, 
any damages other than for the use of the property from the time 
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it wae teken until a return thereof," (See also Butler ve 
15 Ill. 483.) 


Defendant offered evidence to the effect that during the 
five days he was deprived of the use of the chattels ho had an oppore 
tunity to sell them for $4,000 and he contends that he was damaged 
by losing the sale, and he argues that defendant's then “use” of the 
property was to sell it; that plaintiff, by her replevin action, 
thereby “deprived defendant of the legal ‘use’ of his property. The 
trial Court, therefore, properly entered judgmeat for damages sus- 
tained by the defendant caused by his being illegally deprived of 
the ‘use’ of his property." It is conceded that the action of the 
trial court in awarding damages in the amount of $1,500 wae based 
upon defendant's theorye 

We will refer to the illinois cases cited by defendant 
in support of his positions In National Contract Purchase Corpe Ve 
MeCormick, 264 Ill. Apps 63, the opinion states (ppe 68-69) that 
-seetion 22 provides only “for ‘damages fer the use’ of the property 
from the time it was taken until it is returned," and the court held 
that the question for determination was whether the trial court 
arrived at a correct amount in allowing the fair and reasonable value 
fer the use of the property. That cnse is in accord with Keberts ve 


Perrine, supra. Alley v» McCabe, 147 Ill. 410, holds (pe 417) that 
the trial court, under section 22, “had the power to render a judge 





ment in favor of the defendant for damages for the use of the property 

+ & #," Defendant misquotes a stutement in James EB. Clow & Sons ve 

Yeunt, 95 Ill. App. 112, 117, and argues therefrom that thet case 

supperts his contention. The correct text of the part misquoted iss 
“Our statute (Hurd's Che 119, Sece 23) provides that 

‘When 'judgwent is given for the plaintiff in replovin, he shall 

recover damages for the detention of the property while the same 

Was wrongfully detained by the defendant.'" (ltelies ours.) 

There plaintiff obtained judgment in the replevin suit end damages 


Were assessed against defendant under section 23 of the Replevin act, 
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which provides that if judgment is given for plaintiff in replevin 

lhe shall recover domages for retention of the property. In Stein 

Ve Trgegexs 213 Ill. Appe 122, the court did state that pursuant 

to section 22 judgment could be entered "fer whatever damages the 
evidence showed the defendant had suffered by reason of the wrongful 
taking of the property,” but we are antisfied that the quoted lene 
guege was inadvertently used and thet the court intended to atate 
thet defendant could recever whatever damages wore proven under 
section 22. MoCabe v. Chicago and Northwestern Rye Sov, 215 Tlie 
Appe 99, involved a suit te recever damages for delay in the delivery 





ef an automovile shipped by plaintiff over defendant railroad. Pace 
Vs Neal, 92 Ill- Appe 416, involved 2 suit upon a replevin bond. 


ex & Vilsen Mige Coe v. Barrett, 172 lll. 610, involved an action 





ef trespass on the eace for wrongfully taking pleintiff's machine, 

Seetion 22 must not be confused vith section 25 of the aet, 
whieh concerns dawages when a suit is breught on the replevin bord. It 
seems plain to us that section 22 limits recovery to dameges for use 
ef the chattels during the period the defend-mt was deprived of their 
use, while section 25 permits a defendant to maintain an action on 
the replevin bond for the reeovery of all damages ami coste that way 
have been sustained a5 a result of the breagh of the condition of the 
bond. 

In view of the plain lenguage of section 22 we hava not 
dsemed it necessary te notice several decisions of other states alse 
cited by defendant. The instant coutention of plaintiff must be 
Susteined. If defendent believes that the testimemy he offered to 
the effect thet he lost a sale of the chattels during the five days! 
“period ic credible, he has - right to file a suit on the replevin bonds 

In the instant ease defendant had the burden of proving that 
he susteined dsmages under section 28, and he failed in that regard, 


for the reason, apparently, that the chattels consisted of second-hand 
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restaurant fixtures that were not in use st the time that plain- 
tiff obtained possession of them, nor were they used by plaintiff 
during the five days thet she hald possession of them. 

That pert of the jucguent order of the Superior court 
ef Cook county entered July 11, 1934, which awerde demages in 
faver of defendant Michael 8. Roth and agsingt pleintiff, Mtte 
®elf, for the sum of 1,500 and costs, is reversed. 

THAT PANT OF JUDGMENT ORDER ENTERED 
JULY 11, 1934, YHICH AVARDS DAMAGES 
IN PAVOr OF DEFENDANT MICHANL S. ROTH 


AWD AGATMST PLAINTIEN, ETTA JOLF, FOR 
$1,800 ANP COSPA, PEVEESRD. 


Sullivan and Friend, Jd.) oonvure 
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VAN SCHAACK-MUTUAL, INC., ) 
a corporation, 
Appellee, 
APPEAL PROM MUNICIPAL 
Ve 
eee COURT OF CHICAGO. 
LAFAYETTE DF ANY, 
| ti SS se 

& corporations litte h Zoo Lia 63] 


MR. PRESIDING JUESTICH SCANLAN DELIVERED THE OPINION OF THE COURT, 


LaFayette Drug Company, a corporations defendant, appeals 
from a judgment confirming a judgment by confeszion against it upon 
a judgment note. Defendant filed « petition to open the judgment, 
which alleges that defendant's corporate name had been inserted in 
the note by an unauthorized drug clerk, thet the officers of defend- 
ant corporation whose purported signatures appear upon the note had 
no authority to execute the note, and that defendant had received no 
eonsideration for the note, which represented a personal account 
due plaintiff from one of defendant's officers. Upon defendant's 
motion the judgment was opened and leave was given it to appear 
and defend, Theresfter, by leave of court, defendant filed an 
affidevit of merits in which the defenses set up in the petition 
were amplified, and the additional defense was raised that the 
note did not bear the genuine signature of John S. Gilrain, presi- 
dent of defendant corporation, and that his purported signature te 
the note was a forgery. 

Defendant contends that the trial court erred in 
overruling its motion for a change of venue from Judge Lyle. On 
January 45 1935, defendant mailed te the attorneys fer plaintiff 


a motice to the effect that when the case was eslled for trial 
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on January 7 defendant would request a change of venue from 
Judge Lyle. Appended to the notice wes a copy of the verified 
petition to be presented in support of the motion. The petition 
was signed by Francis B. Grant as one of the officers ef defendant 
corporation and its duly authorized agent. In it Grant stated, 
inter alia, that he feared defendant would not receive » fair and 
impartial trial from the judge before whom the case was pending 
because that judge was “prejudiced against him, the petitioner." 
When the petition was presented to the trial court plaintiff 
objected to the granting of the motion for a change of venue and the 
Objection was sustained. Counsel for defendant, after stating to 
the court that Grant and the notary public whe acknowledged the 
petition were present, moved for leave to amend the petition on its 
face, so that it would read, as »mended, that the trial judge was 
prejudieed ageinst defendant corporation. The trial court, upon 
objection by plaintiff, refused to allow the amendment and again 
denied the motion for a change of venue. The court's decision was 
based upon the sole ground that the petition alleged prejudice 
against the petitioner onlye It appears from the reeord that the 
clerk of the Municipal court supplies to attorneys « printed form 
for a petition for a change of venue, and it is apparent that the 
inclusion of the werd “him” in the petition was not intentional, 
and wes caused by the use of the printed form by defendant. The 
petition shows that it was filed by an officer and agent of the 
corporation and in its behalf, and it alleges that the petitioner 
fears that the defendant would not reecive a fair and impartial trial. 
Defendant has strenuously argued that the petition 
sufficiently complied with the Venue act, and while we are aware 
that it is the settled rule of law in this stete that provisions 
ef that act “should receive a broad and liberal, rather than a 


technical and strict, construction, and should be construed se as 
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not to defeat the right attempted to be attained therein," (People 
Ve Seott, 326 111. 327, 341) and that public policy favors changes 
in venue when not requested for delay, we do not deem it necessary 
tO pass upon the instant point. It is the policy of our law 

(Amendments & Jeofails, ch. 7, pare 1) to permit amendments in any 


_ process, pleading or proceeding, either in form or substance, "for 


the furtherance of justice on such terms as shall be just * * *," 


Defendant, in the instant case, was not seeking a delay: indeed, 
the cause proceeded to trial, without objection by defendant, within 
a few minutes after the motion wes denied. Plaintiff relies upon one 
¢ase in support of the trial court's action, tkeow. ve ABbert 
Hoefeld, Ince, 226 I11. App. 198, but there it appears, thet the 
defendant was determined to bring about, if possible, an umrerranted 
delay of the trial of the causee ‘there such purpose appears, the 
courts sre more inclined to enforee, strictly, the requirements of 
the act. In the instant case the trial court abused its diseretion 
in refusing to allow defendant to amend the petition. Moreover, 
after a careful consideration of the entire record, we have reached 
the conclusion that justice will be best served by a retrial of the 
eanee. pd pe of Sime eltlhgg Fas GAG 

The Pemennans the aa our’ of aaa is reversed 
and the cause is remanded for a new trial. 2.) 


JUDGMENT REVERSED AMD CAUSE 
REMANDAD FOR NEW TRIAL 


Sullivan and Friend, JJe, concurs 
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BIMBR M. LEYSMAN ani 
BRWIN We. ROEMER, 
Appelleesy ! APPEAL FROM MUNICIPAL 
~ COURT OF CHICAGO. 
z. 63 LA. 631 
ROBERT E. LITTLE, Aen 2Oea. Loe od] 


MR. PRESIDING JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT. 


Plaintiffs sued defendant in an action of the fourth 
class in the lunicipal court of Chiesgo. The case was tried by 
the court without a jury, the issues were found sgainst defendant, 
and plaintiffs! demeges were assessed at the sum of $500. Defend- 
ant appeals from a judgment entered upon the finding. 

Plaintiffs’ amended statement of claim alleges that in 
1930 they were employed by defendant to represent him and Chicago 
Title and Trust Company as attorneys at lew in two cases, one 
pending in the Cireuit court and the other in the Superior court 
of Cook county; that defendant agreed to pay plaintiffs the reason- 
able value of their services rendered and to be rendered in connection 
with said causes; that pursuant to the contract of hire they rendered 
all necessary legal services to defendant in connection with the hand- 
ling of the two law suits; that they negotiated a settlement of the 
second lew suit at the instanee and request of defendant; that they 
appeared in court on behalf of defendant and said Chicage Title and 
Trust Company in the second cause and rendered services to defendant 
that consumed in exeess of ten days’ time “and are reasonably worth 
One thousand dollars;" that at the time of the negotiation of the 
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said settlement plaintiffs ond defendant, in order to promote the 
settlement, agreed that plaintiffs would secept from defendant, in 
full payment of their services rendered to him, the sum of $500, and 
éefendant agreed to pay seid sum to plaintiffs in full for their ser- 
vices to himj that defendant later found that he was unable to raise 


the necessary money to carry through the settlement and therefore was 


unable to consummate it; that plaintiffs rendered «a bill to defendant 


for said services in the amount of $500, on January 10, 1951, which 
defendant agreed to pay «1s soon as he wae financially able, and not 
later, in any event, than the termination of the appeal by him and 
Chieego Title and Trust Company in the first case; that that appeal 


has now been terminated in defendant's favor and the proceeds of said 


litigation reeevered by defendant sare now in the hands of Chicnge 
Title and Trust Company, as trustec, for defendant, and that there 
is now due and owing from defendant to plaintiffs the sum of $500, 
_ tegether with interest thereon 1% the rate of five per cent from 
January 10, 1931. defendant's affidavit of merits is as follows: 


"Defendant denies thet in the year 19350 plaintiffs 
were employed by the defendant te represent him and the Chieage 
Title & Trust Company as attorneys at law in connection with 
the cage of the City of Chiengo in Trust for the Use of Sehools, 
ve Chicago Title & Trust Company, et al, then pending in the 
Cirouit Court ef Cock County, lilineis, as ease No. B-1761503 
defendant states that in so far as the case of Clyde Y. Musgrave 
et ale v- Charles 7. Rebey, et al then pending in the Superior 
Court of Cook County, as case Noe 485007, plaintiffs suggested 
that the defendant (who is an attorney at law) appear in said 
ease in said Superior Court and defend said case himself and 
that the defendant sheuld do all the work in said case but eould 
use the nemes of the plaintiffs as attorneys of record and that 
ph ye ptm was made to the plaintiffs by thie defendant te pay 

Pleintiffs any sum or sums of money in connection with the 
use of their names in said case. 


“Defendant denies that he entered into any contract to 
hire the ssid plaintiffs es is alleged in ssid Amended Statement 
ef Glaim. ttefendant further states that the plaintiffs agreed 
to negotiate a settlement on a contingent basis of the matiers 
invelyed in said Superior Court case and plaintiffs were only to 
‘be paid if seid settlement was acceptable to this defendant and 
fully consummated; that plaintiffs submitted a proposed settlement 
which was not acceptnble to this defendant and thet he so notified 
the plaintiffs; that said proposed settleswent was not consummated 
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and therefore ae were not entitled to any compensation; 
that the pleintiffs never on any oeeasion appeared on behalf of 
this defendant in said second cause, but on the contrary the 
defendant herein actec as his own counsel in ssid causes denies 
that the plaintiffs rendered services to this defendant other 
then on the contingent basis above set forth; denies that the 
said services consumed an excess of ten deys; time and denies 
that they are reasonably worth $1,900.00; that if plaintiffs 
did use any time in connection with eonferenees or otherwise, 
it was not st this defendant's request ond was without his per- 
mission or knowledge. 

“Defendant denies that he in order to promote 
said settlement or any settlement that plaintiffs would receive 
from defendant the sum of $500.00 for alleged services and denies 
that this defendant agreed to pay said sum to plaintiffs fer 
said services. 


“Defendant denies that plaintiffs rendered » bill te 
defendant fer said services in the amount of $500.00 on January 
10, 1931, and the defendant further denies that he sgreed to pay 
said smount or any other amount; denies that there ia now due and 
owing from this defendant to said plaintiffs the said sum of 
$500.00, together with interest thereon, or sny other sum or 
sums whatcoever." 

Plaintiffs end defendant ere attorneys at laws practicing 
at the Chie>go bar. aaa in eases of this charecteor, consider- 
able feeling seems te have been engendered. OSefendant states his 
position as follows: “Defendant's theery of the ease is that he 
never retained plaintiffs to represent him in the two esses, one in 
the Superior Court of Cook County and one in the Cirewit Court of 
Cook County except that plaintiffs agread te negotiate 2 settlement 
on a contingent basis of the matters invelved in the Superior Court 
case, that the settlement was not effected by plaintiffs and theree 
fore defendant owed plaintiffs nothing; that the plaintiffs on the 
trial failed te prove any contract with cefendant fer the performanes 
of services, and failed te prove the value of any services or that 
any services preven to have been performed by them were of the value 
of $600.00 er any other or different smount, or any amount whatevers 
that plaintiffs during the triel were guilty ef misconduct prejudicing 
the Court in their favor, and defendant did not have o fair trial in 
the Municipal Court.* 

Defendant contends that plaintiffs failed to establish 
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their ease by = preponderance of the evidence. He argues that 
beexuse plaintiffs took part in the trial as attorneys their 
testimony should be given little weight. it has never been held 
im this state that it ic unlewful for an attorney connected with 
a ease to appear as a witness for his client, although it hes been 
held that where he does so testify without withdrawing from the case 
his testimony should be given little weights but in the instant cage 
Leesman and Roemer were plaintiffs ani they textified in their ow 
behalf and their interest was that of « party te the litigation, and 
the trial court undoubtedly comsidered thet interest in passing upon 
their eredibility and in determining the weight that should be 
attached to their testimony. Defendant, who testified in his own 
behalf, alse teok some part in the conduet ef the ense, and he is, 
therefore, hardly in » position te complain of plaintiffs in that 
regard. After a careful examination of the evidence we are satize 
fied that we would not be justified in holding that the finding of 
the trial court was against the manifest weight of the evidence. The 
trial court saw the witnesses and had superior oppertunities to 
determine their credibility and the weight that should be attached 
to their testimony. fhe trial cour! was undoubtedly influenced in 
hie finding by certain admissions made by defendant. The latter 
testified: “i waited for them to send me a bill, I thought they 
might send me a bill for sbout twenty-five or fifty delliers and 
I was going to pay them up to a mundred dollars; but I didn't ree 
ceive a bill. * * * I eonsidered that 1 might owe them ase much 
as fifty dollars. * * * f expected they would send me a bill for 
twenty-five or fifty or possibly » hundred dellere, which i would 
have been willing to pay." These admissions were significant in 
view of the fact that defendant alleged in his verified ple«dings 
that he did net owe plaintiffs anythinge 

We find no merit in defendant's contention that he did 
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net have a fair triale While he firet demanded a jury trial, 
the ease was finally sulvmitted to the trinl court at his ine 


staneas 
There is no merit in defendant's conténtion that "the 


Court erred in zefusing to permit defendant to bring iu expert 


witnesses to prove value of plaintiffs’ servicer." 4t the con- 
@lusion ef the evidence and after the trial court head denied defend- 
ant's motion, made at the clwse of ali the «idence, for « finding 
and judgment in hie favor, aii after the court hod stated that he 
wee of the opinion that there should be a jucgment for plaintiffs, 
defendant, in person, moved the court “tor the right to bring in one 
@r more expert witnesses to testify se te the fair and reasonable 
value of the alleged legal services claimed to have been readered by 
Leeeman and Roemer." At that stage of the proceedings the granting 
or refusing of the motion rested in the sound diserction of the trial 
court, and we certainly would not be justified in holding that he 
sbused tis diserction in that regard, 

Befondant contends that plaintiffe “illegally oh=rged 
exorbitant fees." We find no merit in that conteation. 

The judgment of the Municipal court of Chicsgo is 
affirmed. 

JUDGMENT aPorRyin. 


Sullivan and Friend, JJ-, coneure 
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PROPLE OF THE STATE OF ZLLINOIS 
ex rel. OSCAN MELSOW, suditor of 
Public Accounts, 

Plaintiff, 
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befandant. count OF COOK counTY. 





GLAY B&ed, Administrator of 
the Notate of SARA HYG6, Decensed, 


intervening Petiti | 
nteryv ng +¢@ Topatlonts 23 Q 3 T.A. 5 31 


Sena 





JOHN &. SULLIVAN, RKeesiver of 
GARFIELD STATS BANK, Respondent, 
Appelies 
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MR. PRSGIDING JUSTICS SCANLAY DELIVER ®D THE OPINION OF THE COURT. 


Clay Hess, administrator of the estate of Bzra Hess, de~- 
¢ensed, appeals from an order denying hie intervening petition 
praying that Ais ecleim for $3,646.42 against the receiver be 
considerec as trust funds in the hands of Garfield State Bank. 

The receiver of the bank answered the petition, admitting 
that there was en deposit in the checking account ef Bera Hesse in 
the Garfield State Bank at the time of hia decease a balance of 
$3,636.77, but denying thet ssid deposit was a trust fund, as 

~-@laimed. The eceuse wae referred to a master, whe recommended 

that the eleim be denie@ as a preferred ene ami that it be allowed 
as/general @inim and paid in the due course of administration, 

The chancellor entered « deeree in accordence «ith the recommendations 
ef the mester. 

The master found that ths Garfield State Bank suspended 
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business on or about June 11, 1031, and thet John %. Sullivan was 
appointed reeviver thereof; that during his lifetime Kara Hees was 

a resident of Yoyerhaeuser, Viseonsin, and did business in Chieage 
as well as in other cities outeide of Yiveonsing that he died about 
December 20, 1930, and om Murch 25 1931, pottiioner was duly appointed 
administrator of his estute by the County court of Susk county, Yiee 
@onsing that letters of administration, pursumt to the statute ef 
Viseonsin, were issued te the petitioner by seid court, on Mareh Rp 
1931, and that they are still in full eres and effect; that Sarna 
Hess, at the time of his decease, wag the owner of $3,646.42, whieh 
was on depowit in a checking aceount, subject to checks drawn by 
him, in the Garfield State Banks that on Korch #1, 1851, a» said 
administrater, petitioner went te defendant, Garfield State Bank, 
ead thea and thera, in accordance with the previous request ef the 
officers of waid bank, presented te the officers and persons in charge 
of the bank a duly certified copy of the letters of administration 
ieuued to him as administrator of the eatate of Zara Hess, decensed, 
and duly identified himself ag the person to whom ssid letters wore 
issued, and attempted to withdraw the $3,646.42 from the bank, and 
then and there offered te exeouts any neceseury cheek, décument or 
other paper aad any raeeipt required by said bank, or its officers, 
2% such adminiatrater of the estate of Wars Hees, deceased, but thet 
the officers and persens in charge ef anid bank abselutely refused 
t@ pay ever te the petitioner, as such aiministrater of sid estate, 
ssid sum or any part thereof; that the said officers and persons 
Stated to petitioners as the grounds for their Felusal,s that they 
would not pay said money to any administrator axcept one appointed 
in ancillary procesdings in the estate of the eld deceased, by the 
Probate court of Cook county, Illineiss; thes the eash on hand coming 
inte the reeeiver's hands upon the closing of the Garfield State Bank 
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was more than sufficient to pay in full all elaime or potitions 
for preforred or prior claims filed prior to July 6, 1952, awi 
thet the claim ef petitioner was filed prior te that time; that 
the Garfield State Bank had, frem and after december 20, 1950, te 
and including June 12, 1931, cash on hand equal to or in exeess of 
the smount of eash turned over te the reesiver on the date of tha 
Closing of the wsid bank, 

The theory of petitioner ie “that Seetion 43 of the <dminise 
tration Act veots in a non-resident domiciliary odminiotrater all 
rights and powers of his intestate over personal property; that the 
power to sue expressly given in eaid act necessarily implies the 
power to make a valid demand; that so lien could have existed upen 
the funds in the hands of the bankg thet the refusal of the bank te 
pay over the *unds altered the relationship between the bank and 
the petitioner from dcbtor-erediter to trustee-ecestuls that pabitioner 
is therefore entitled te a preferred claim in the assets of the bank." 

The theory of the receiver is “that the action of the Garfield 
State Bank, in refusing to pay the funde in question te the petitioner, 
wae under the circumstances, sot unwarranted er unreasonable; that the 
relationship between the petitioner and the Garfield “tate Sank at the 
time ef the tranesction cemplained of, wae that of debter and erediter 
and that the negetistions had on Mareh 21, 1941, between petitioner 
and the bank did not oelter or change this relationship of debter and 
erediter and conferred upon the intervening petitioner ne right te 
pricrity of payment over general ¢ereditera of the bank." 

The petitioner, appellant, contends that “a foreign domiciliary 
administrater may collect debts of hie intestate tn thie state," and 
that “the ection of a bank in refusing te pay ever the funde ef a nen- 
Feerident intestate to the domiciliary administrator is unressonable ané 
contrary to law;" that “a bank's waressonable refusel of a sufficient 


demand entitles the demanding erediter te a preferred claim in the 
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assets of the bank upon Liquidation.” The reeriver, sppellor, 
concedes that wider the ‘dministration act the petitioner, es 

foreign domiciliary administrator, could collect the debdte of 

hie intestate in this state upon certain conéitiens and under certain 
circumstanees, but argues thet 1% does net necersorily follow that bee 
enuee the bank might ultimately hove been require’ to pay over the 
fund in question to the petitioner its conduet in refusing to pay 
yoluntorily, except wpon ce:tain conditions, was unreesouable and ome 
trary to lav. The receiver further argues that the dank did net deny 
Liability, but merely insisted upon 2 course of proceedure whieh the 
bank considered necessary for ite protection; that the demand was made 
@n Merch 21, 1931, and that the evidence ¢oee not disclees that any 
further steps were taken by petitioner witil after the clesing of the 
bank, ou June ll, i931. 

Rach side hee argued the question as te whether or net the 
officers of the bank seted in complete goed faith in refusing to pay 
over to petitioner the money in tera Heast aecount. “hey heve alee 
argued the further question a» to whether er net a fercicn domiciliary 
administrator hes the right te gollect debts of hie intestate in this 
state. Yor the purpeses of this appeal we will aseume thet the odmia- 
istrater had such right end that the petitioner made « proper demand 
upon the bank, while it wes #ti11 open and doing business, for the 
payment of the amount in the checking account of Saran Hess, ant that 
the reason given by the bank for refusing to honer the demand wis not 


@ good one. In People ex rel. Nelson v. Chicage Bank of Councree, 282 
Ill. Appe 155, recently decided by this division of the court, xe 


held that a demand and refusal did net operate te create « trust in 
favor of the petitioner in that case, alihough the cireusstances 
Present indicated that the assistant cashier of the bank mis have 
known of the bank's insolvent condition at the time the petitioner 


éemanded her monsy, ani that he, for several houre, pursued « course 
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ef conduct which war enleulnated te avoid payment until the bank 
had closed ite doorm. i We adhere to our holding in that enase, 
and the contention of patitioner in the instant preceeding that 
the funds in the bank constitute truat funds, thersfere, cannot 
be sustained. In addition te the outhorities cited in Prople 
Sx TGl, Yeleon ve GChiesgo Bank of Commerge, supra, see Sgople 
SX Eels Barrett ys ihe lent Side crust & Gavings Aeak, #80 111, 
Apps Gao (Abst), /deeided by the first division of the court. 
The deeree of the Cireuit court of Cook county is 


affirmed. 
DECREE APY IVMRD. 


Sullivan and Friead, JJ«, concurs 
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MARGARET FORSTER, 
Appellee, 
APPRAL FROM QCLARCULT COURT, 


) 

Ve 
; COOK GOUNTY>. 
) 


JOHN HANCOCK HUTUAL LIFS 
283 1.A. 632! 


IWSURASCK COMPANY, & 


corporation 
” appeliant. 


Wie PRESIDING JUSTICE SCANLAN DELIVErSD THES OPINION OF THE COUrT. 


Thies is an action on a life insurence policy, in the sum 
ef $1,000, issued by defendant on ihe life of Walter VForater, in 
whieh plaintiff is the beneficiary. A jury returned « verdict 
in faver of plaintiff and against defendant in the swum of $1,900. 
Defendant appeals from a judgment entered upon the verdict. 

The declaration alleges, in stibetance, that on “Yovember 15, 
1910, defendant isgued and delivered a life insurenee policy on the 
Life of Walter Yorater in which it promised to pay to plaintiff, 
wifes of Poreter, the sum of $1,000 upon receipt of dus proof of the 
death of Forster; that Foreter departed this life on er befors 
September 1, 1931, "that is te sny, the said Walter Forster on te 
wits September Ist, 1924, whe had always been a kind, loving and 
considerate husband, disappeared from his home wounded, sick and in 
® condition ef i111 health, leaving plaintiff and her teo minor 
children in a destitute condition. Plaintiff further avers that she 
has never heard from him, directly er indirectly since said time, 
ner been eble te get sny information concerning him or his ehereabouts 
or whether he be living or dead, although she savers that ehe hes made 
and caused to be made all due, reasonable an? @iligent serch ond 
efforts to find the said Walter Forster and his whereabouts and any 
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information conesrning him, but has not been eble at any time and 
eould not and cannet find him, his whereabouts or ony other infer~ 
mation gonecernuing himjg” that on October &, 1927, she reported 

the fact of his disappesrance to defendant, and on .pril 25, 1933, 
ghe made application for paywent of the policy: thet all ite terms 
have been ecmplied with by plaintiff but thet defendant hae refused 
to pay the policy or «ny part thereef, to the damage of plaintiff 
in the gum of $1,000, ote. liefendant filed the plea of the general 
issue. ‘either side makes any point upon the pleadings. 

Defendant ceneeded thai Valter Yorater disappeared from his 
home on Geptember 1, 1924, and bao oot returned er been heard from 
@ince that date, and the sole defense waa that his diesppeorance and 
eontinued ebsence ia fully explained ond therefore ne presumption of 
death hes arisen. 

Premiums on the policy were paid in full for twenty-three 
years.  fter Forster disappeared plaintiff eentinued to pay the 
premiums until the latter part of 1933. Vorster esems te have been 
iudustrious and sable. He head been superintendent of the Acme “teel 
Goods Company, and foreman st Albright-Mellen Compeny and Yeleon 
Mexrris's. His family, in adfition to hia vife, consisted of tve 
youns daughters, of whem he wer very fond. “Me was a good provider. 
Theat he drank heavily =t times is ceneeded. At the time of his 
disappesrance he had Lived with hie family for nearly twenty years. 
A number of years after the marriage plaintiff seeured a decree 
against him for separate maintenance, on the grounds ef drunkenness 
and eruslty. The acparation lasted only = short time, and it elearly 
appesra that after he returnue? to the home the famtiv wae a happy one. 
Ou September 1, 1224, he left home st 7915 meme to co to work, But he 
mever soturaed there. A man named Martin wae shot in a saleen about 


S830 peltie the sate day. There wore cyewitnerses to the shootting 


Dut none was called ag & witness in the inst=ni precesding. Defendant 
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introduced hearsay evidenee te the effeet taut Forster shot Martin, 

and upon this character ef proof argues that Forster murdered Martina 
and for that reason beeame a fugitive and has remained such to 

escape the electric chair, 1% was not the fuult ef the trial court 
that this incompetent evidence wos admitted, as counsel for plaintifg 
seems to have tried his case upon the theexy of allewing defendant te 
introduee any king of evidenee it devired. But it “ould not be possibly 
te determine even from the henrenay evidences just what eceurred at the 
time of the shooting. ‘hile defendant saw fit te use hearsay evi- 
denees, it objected to plaintiff's proving by hearsay evidence that 
Vorster was nlso shet in the saloon and theresfter had blood poisoning. 
4& police officer whe had ne knowledge ef the shooting, save by hearsay, 
took out a warrant for the arrest of Forester, but 1% does not appear 
that the latter wos ever indieted fer the sheeting of Martin, That 
Yorster at the time of hin disappesranee wae fearful ef being arrested 
eppesre from the evidenee. <“hertly after his disappecranee he wrete 
hie sister « letter and inelesed in the envelope a letter to hie wife. 
Ne ene, eo far ae the evidenee shows, thereafter sow him or heard from 
hime Pleintiif, after the diseppesrance, went t the chief of pelice 
and mewbera of the police department and asked them te try and loeate 
her husband, end they promised they would do all thay could in ihe 
matter, and from the evicenes of a police officer, eallei by defendant, 
it appears that they “put on a very extensive seareh te find him. They 
agareh not only im thie state but in every state in the Union or im any 
Place they have any inclination or inferm tion relative to where he is 
er might be. They use every means in their power to try and leecate the 
man. They never did locate him.“ Flaintiff netified the defendant ef 
the disappesranee ef her husband, and ite represent.‘ive tela her that 
they would 40 511 in their power to find him. at the time of the trial 


Of this ease, in December, 1934, nothing had tecn heard from Forster, 
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and the same situation was present when the ens¢ was argued in 
this court, in December, 1935. 

Defendant eontends that the fact that « warrant was teken 
eut for the arrest of Forster in connection with the sheoting of 
Martin io ample reason to couse him to remain away, “hile the 
shooting ef Martin may have been sufficient reasen te eaunse him 
te leave hia home, it doses not follow that the jury were net justified 
in finding that it was not sufficient reneon to couse him te remain 
away from his wife and children fer these many yeors, during which 
time they have never heard from him. ‘The evidenee introduced by 
defendant to show that Fereter shot Martin would not make out, by 
eompetent evidence, a prima facie case against Forster if he vere 
tried upon that charge, and 1% mey well be that the state's atterney 
4id net sccure an indictment against Yorater becouse there was noe 
competent evidence te preve Vorster guilty of any cherge in referenee 
te the shooting. it is a matter of common knowledge that the state 
alwsys promptly seeks an indictment, where an alleged offender hae 
fled» in erder te aid extraddtion proceedings should the fugitive be 
arrested in ancther state. The brother of Marting called az a wit- 
nese by defendant, testified that he had never done anything about the 
ease as he was not interested in ite There is nothing to show that 
the worrant taken eut years age is *«till in foree er that Forster 
would be prosecuted if he returned. Defendant sleo argues that 
Pereter had domeetic difficulties «hich made his home life anhappy 
and that that fact might csevount for hie absence, but the evidence 
shows that subsequent toe the separate maintenanes preeesdings Yorater 
and plaintiff were reunited and that thereafter Forster woe a kind and 
affectionate husband and father. Over eleven years have elapsed 
sinee he disappeared and it ie difficult to believe that if he sere 
@live he would net at least communicate with his wife er young 
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daughters. Befendant promined plaintiff a number of years ago 
that it would trace her husband. From the industry shown in 

the preperation of the defense in the inatent ease we must presume 
that defendant's agents have mate every rensonable effert to lecate 
Forster. We are satisfies that the jury in the instant ease would 
have been justified in finding that while the mere fact that the 
shooting of Martin may have been sufficient reesen to esuse Forster 
te leave his home, it was not, under all the facts and cirewstanees 
ef the onse, such an explanation of hie continued absenes for nine 
yesrs oo te rebut the presumption ef his dexth. In thie connection 
see 2ierso). vs Massachusettes Mut. Life ings (Or, 260 Ile Appe 578, 
and Huelier v+ John Hancock Mut, Life ime» Cor, 240 [lle Appe 510, 

Defendant contends that the trial court erred in refusing 
te give several instructions offered by it. One wae clearly bad, 
and the subject matter of the other twe was fully covered by in- 
structions given by the court. 

Defendant centends that the verdict is contrary to the 
manifeeat weight of the evidence. “e¢ find so merit in this econten- 
tien. 

After a eareful consideration of the evidence in thin case 
we are estiefied that the judgment of the Cireult court ef Cook 
county ic a juet one and should be affirmed, and it isn secerdingly 
eo ordered. 

JUDGMENT AVP IRMEDe 


Sullivan and Priend, JJ.» eoncur. 
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MRe PRESIDING JUSTICE SCANLAN DELIVRNED THE OPINION OF THE COURT. 


Plaintiff, appellant, appeals from an order entered Vebruary 
15, 1935, vacating a judgment in its favor in the eum of $404.81 
rendered in the cause on November 25, 1941. 

Plaintiff sued defendant, appellee, for merchandise alleged 
to have been sold and delivered by it to defendant. The stetement 
of claim was filed November 15, 1931. The summons was returnable 
November 25, 1931. The return of the bailiff shows personal service 
upon defendant on November 16, 1931. On the return day the cause 
was Galled for hearing and judgment by default was rendered against 
defendant in the sum of $404.81. On January 19, 1935, defendant 
filed his verified petition to vaeate the judgment, in which he 
alleged that he was not indebted to plaintiff. The verified petition 
filed by defendant te vacate the judgment alleges, inter alias 
that ne hal eld lppant pesleg agusnny Ste Sas"s nance 
applied for a Home Owmer Loan Corporation loan, said judgment 
appearing among numerous objectiona in a letter of epinion issued 
Le the Chicago Title and Trust Company on the se day of December, 





“# * * that the files in the Municipal Cowri disclose: that 
an execution was issued number 1366743 on January 3, 1935, and that 
said judgment is a lien on the property on which your petitioner is 
seeking to obtain a Home Owner Loan Corporation loan. 


‘* * * that he is not indebted to Peck and Hills Furniture 
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Company, # eorperation, the plaintiff in the above entitled cause 
in any sum whatsoever; that the merchandise on which the judgment 
in the abeve entitled esuse was obtained wee not received by your 
petitioner individually, but states the fact to be that said debt 
on which the said judgment wes prediested was incurred by 9. E. 
Merkling Company, a corporation, reeeived the aforementioned 
merchandise. 


“* *# * that the summons chew that service wes had upon 
him May 16, 1931, but that in fact service was not had on 
this defendant personally and that he never reeeived any summons 
in the above entitled cause. 


“* * * that O. be Merkling Company, & corporation, went 

inte bankruptcy and the plaintiff, Peck and Hills Furniture Company, 
a corporation, did receive two dividend checks from 0. &. Merkling 
Company, ® corporation, toward the payment of the sbove merchandise 
Tecsiving a twenty per eent dividend cheek on Way 20, 1952 in the 
sum of $81.70 and a fourteen and two-fifths per cent dividend cheek 
en December 8, 1952 in the sum of $58.85 reducing said aecount for 
$404.81 to the total amount of $264.28. 


“Wherefore your petitioner prays that the judgment against 
him may be vacated and set aside and held for naught, and your 
petitioner being duly bound will ever pray.* 


Plaintiff filed the following "Objections to Petition of Defendant 
for Vaeating Judgment :* 


"lst: That the Court at this time is without jurisdiction 
to chenge its final judgment entered on November 25, 1931. 


“2nd: That the petition of defendant contains no sllegations 
of facts, which brings this ease within the clase of cases where a 
Court may correct a final judgment after thirty days have elapsed 
after the entry thereof. 


"rd: The return of the Bailiff is conclusive as between 
the parties and cannot be taken advantage of after thirty days after 
final judgment. 


"4th: That tho defondant, O. “e Merkling, ai the time of 
the entry of seid judgment on, to-wit, November 25, 1951, was indebdted 
(0 Peok & Hills Furniture Company, a corporation, in the full amount 
of said judgment for goods, wares and merchandise sold and delivered 
by plaintiff to defendant at defendant's special instanee and request, 
as set out in the statement of claim filed in the above entitled cause. 


"Bth: That said defendant did have notice of the proceeding 
herein because of the fact that the recerds show that he was per- 
sOnally served by the Bailiff of the Municipai Court by Deputy 
Prendergest on, te-wit, Wovember 16, 19313 that said awaons showing 
such return was filed on Sovember 25, 1931, and that om, to-wit, 
Wovember 25,5 1931, when the case came on for heering upon return day 
in Room 906 of the Municipal Court, judgment was entered by default 
fer $404.81 end costs; that the return of said Bailiff cannot be 
attacked in this proceeding at this time. 


"6th: fhat since the rendition of said judgment on, toerit, 
November 25, 1931, no motion was made nor petition filed within the 
thirty days following such rendition, aor at any time thereafter 
until the petition herein objected to, which was served upon plain- 
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tiff's attorneys on, to-wit, January 21, 1935, and therefore, 
the Court is without jurisdiction to change the judgment as 
entered. 


"“%th: Plaintiff admits that since the rendition of said 
udgment ©. &. Merkling Company, corporation, with which the 


ren was connected, went into bankruptey and seheduled the 
claim of the plaintiff, and theresfter twe dividends were paid by 
the Bankruptey Court to the plaintiff in the sums of {81-71 on 

May 2, 1952, and $58.85 on November 18, 1932, respectively; that 
paid amounts should be eredited on the judgment herein accordingly. 

"6th: Plaintiff therefore says that there is due it from 
the defendant the sum of $404.81, together with interest at the rate 
of 5% upon the amount of said judgment from time to time unpaid, 
after ellewing seid twe payments of $81.71 on May 2, 1932, and 
$58.33 on November 15, 1952, and also costa." 

When the petition came on for hearing plaintiff objected te 
the hearing of any testimony in regard to the petition "on the ground 
that the court ia without jurisdiction at this time to set aside the 
judgment." The position of plaintiff was that defendant was con~ 
Clusively bound by the bailiff's return after the expiration of thirty 
days from the date of the entry of the judgment unless « false return 
was procured by fraud or misconduct on the part of plaintiff; that no 
fraud om the part of plaintiff was elleged in defendant's petition 
and hence the court wes without jurisdiction te vaeate the judgment 
entered November 25, 1931; that if ihe bailiff made e false return 
defendant's rights were limited to an action against the bailiff in 
the absence of fraud or misconduct on the part of plaintiff in pre- 
euring the false return. 

Defendant testified that he never personally purchased any 
merchandise from plaintiff corporation; that he was never served 
personally with a summons in the ecnse, and that he had no knowledge 
ef the existence of the law suit until he received a letter from the 
Chieage Title & Trust Company, in December 1934, in reference to an 
application for a Home Lean, in vhich letter the judgment was noted. 
Henry Krueger, 2n employee of 0. B. Merkling & Company, testified 


that the summons in the instent ease was handed to him by the bailiff, 
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that about that time 0. B. Merkling & Company, & corporation, 

contomplated bankruptcy procecdings, and that, assuming that the 

suumons had reference to the bankruptcy proceedings, he handed 

it to the attorney for the corporations that defendant was out of 

town at the time that the bailiff left the summons. It was con- 

ceded that plaintiff scheduled the claim in the instant case in 

the benkruptey proceedings against 0. &. Merkling % Company, a 

corporation, and that plaintiff was paid by the bankruptey court 

on account of the claim $31.71 and $58.33, and that these amounts 

should be credited on the judgment in the present proceeding». The 

bailiff who made the return on the summons was not called as a wite 

ness nor was his absence explained. Plaintiff offered no evidence. 
In this court, as in the trial court, the sole contention 

ef plaintiff is that “both parties to a suit at law are conelusively 

bound by the sheriff's return after the term of court has ended, 

in which final judgment was entered, unless a false return hes been 

procured by the fraud of the plaintiff, and the court no longer 


has jurisdiction to change or vacate the judgment or to enter any 


further order in the ease." In suppert of this contention plain- 
tiff cites such cases as Chapman v» North American Ins. Coe, 292 


Ill. 179» whieh have no application to the instant appeal. At the 
time judgment was entered, on November 25, 1931, seetion 21 of the 
Municipal Court Aet, of the city ef Chiesco, contained the following 
provisions: 


"x * * If no motion to vacate, set aside or modify any 
such judgment, order or deeree shall be entered within thirty days 
after the entry of such judgment, order or decree, the same shall 
not be vacated, set aside or modified excepting upon appeal or writ 
of erxor, or by a bill in equity, or by a petition to said municipal 
gourt setting forth grounds for vecating, setting aside or modifying 
the same, which would be sufficient to eause the same to be vacated, 
set aside or modified by a bill in equity: Provided, however, that 
ll errers of fact in the proceedings in such Gase, waich might 
have been corrected at common lew by the writ of error coram nobis 
may be corrected by motion, or the judgment may be set aside, in 
the manner provided by law for similar cases in the circuit court." 


It is unnecessary to refer to the cases that held that section 21 
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gives to the Municipal court power and authority after the lapse 
of thirty days from the entry of the judgment to vacate on petition 
setting forth facts which would be sufficient to cause the same to 
be vacated in « court of equity. The petition need not allege that 
the false return was procured through the fraud of plaintiff, nor 
is the petitioner in suck 2 proceeding conclusively bound by the 
returne 

In its reply brief plainti’f realized that its position in 
the trial court and in this court was not sustained by the law, and 
it has filed a motion for leave to file "an addition to ‘Statement 
of the case’ in the Brief and Argument for Appellant," which includes 
nothing but “the errors relied upon for reversal." The gist of the 
additional errers that set up grounds not urged in the trial court or 
here, is that the evidence introduced in support of the petition was 
not sufficient to overcome the rule that the trial court in the 
exercise of its equitable jurisdiction had ne right to set aside the 
return of the service of the bailiff unless the proof of non-service 
was clear and convincing. Action upon this motion was reserved until 
the hearing. Plaintiff tried the case upon the theory that the trial 
court had no jurisdiction to entertain the petition and adhered te 
that position in its original brief in this court, and defendant is 
undoubtedly justified in contending that pleintiff should not be 
allowed in its reply brief te adopt an entirely different theory. 
However, in our determination of this appeal we have considered the 
additionsl grounds urged by plaintiff. After a eareful review of 
the facts and circumstances we are sstisfied that the evicenee intro- 
duced in support of the petition wes sufficient to sustain the order 
of the trial court vaeating the judgment by default. The record 
shews conclusively that the claim of plaintiff upon which the judg- 
ment was based was against 0. 7. Merkling & Company, a eorporation, 


and mot against defendant. The feilure to call the bailiff whe made 
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the return upon the summons i# not without signifiecanee. Plain- 
tiff's motion, hereinabove referred to, is allowed. 


The judgment of the Municipal court of Chicago entered 
February 15, 1935, is affirmed. 


JUDGMENT OR DAR ENTERDD FeBRUARY 15, 1935, 
APTIRME De 


Sullivan and Friend, JJe, coneurs 
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PHILIP GOLLWER COe, INCee 
a corporation, for use of 
SOUTH WEST TRUST & SAVINGS 


— 
ey 


BANK, APPUAL FROM MUNICIPAL 
Appellee, 
COURT OF CHICAGO. 
; Ve 
oO © ) ee, | vy) 
RQUITABLY FIRS & MARINE 1283 tothe 632 


INSURANCE COMPANY, a corporation, 
Appellant. ) 


MRe PRESIDING JUSTICH SCANLAN DELIVSHED THR OPINION OF THR COURT. 


In this ense there was a verdict returned finding the 

issues against defendant and assessing plaintiff's damages at 
the sum of $1,395.26. Plaintiff thereafter remitted eg ae 
the verdiet and judgment was entered for siyt5Gs26. Defendant 
appeals. — HI, 282. [5 

Plaintiff's amended statement of claim alleges, in sub- 
stance, that the suit is brought for the use of South vest Trust 
& Savings Banks; thet Philip Goliner Company, Inc.» a corporstion, 
had total fire insuranee of $75,000 on the contents of its buildings 
at 1838-70 Yest 35d street, Chiesgo; that the policy issued by 
defendant was in the amount of ©2,800; that while defendant's policy 
was in full foree a fire oecurred on the premises,on September 3,5 
1932, which demaged and destroyed the contents; thet notice was at 
onee given to defendants that plaintiff at once proceeded to make 
a complete inventory of the property, stating the quantity and cost 
of each article and the amount claimed; that the sworn proof of less 
was furnished te defendant in January, 1933, defendant heaving waived 


the sixty days provision for filing the same; that pleintiff then 
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nemed an appraiser and requested defendant to name one, but that 
d4efondant failed toe do seo; that plaintiff has complied with all 

eof the conditions of the policy save in the one instance where the 
provision was waived, wherefore it claime that defendont is indebted 
to plaintiff in the sum of $2,500, In its sffidavit of merite 
defendant sets up three affirmative defenses. The gist of each is 
that the policy beeams void by its terms because plaintiff, after 

the fire, misrepresented material facts and cireumetanees concerning 
the personal property on which it was insured and was guilty ef fraud 
and false swearing. Plaintiff, in ite reply to the affidavit of 
merite, denied the truth of the effirmative defenses and alleged that 
the loss was in the amounts claimed by plaintiff, and denied that it 
was guilty of fraud or seught to cheat or defraud defendant. Sefend- 
ant raises no point on the sufficiency of the pleadings. 

Defendant ealls attention to a provision in the poliey which 
specifies that the pelicy “shall be void if the insured has coneealed 
or misrepresented, in writing or otherwise, any material fact or eir- 
ecumstanes conecrning this insurance or the subject thereof; or if 
the interest of the insured in the property be not truly stated hereing 
er in esse of any fraud or false swearing by the insured touching any 
matter relating to thie inguranee or the subject thereof, whether 
before or after a loss," and centends that the finding of the jury 
that plaintiff was not guilty of fraud or felese swearing is contrary 
te the manifest weight of the evidence. the question as to whether 
or not plaintiff was guilty of fraud and false swearing was one of 
fact, for the jury te decide, and after e« careful consideration of all 
of the evidence bearing upon the question we are satisfied that we 
cannot sustain the instant contention. 

_ Defendant contends that “the remarks in argument of counsel 
for plaintiff, te whieh proper objection was made, prejudiced the 


Gefendant." Defendant has not seen fit te call our ettention te 
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the specific remarks of whieh it complains. We have, however, 
examined the argument of plaintiff's counsel and we find nothing 
in it to justify the instant contention. 

The court inetrueted the jury orally, and defendant, 
before the jury retired, requested the court to further instruct 
the jury respecting several iseues in the ease, and contends that 
the court erred in refusing to grant defendant's request. One 
of the proposed instructions was highly argumentative. Are te the 
other two instructions requested, the matters contained therein 
were covered by instruetions already given, and we are antiefied 
thet the jury were fully and fairly inetrueted on every material 
Guestion in the caseo 

We find no merit in this appeal and the judgment of the 


Municipal court of Chieage is affirmed. 
JUDGMENT AFFIRMED. 


Sullivan and Friend, JJ., eoneure 
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SAMURL KALB, 
Appellant, 
APPEAL FROM SUPEMIOR COURT 
Ve 
OF COOGE COUNTY. 
LEONARD He rors 2 i 
P eee ae ay 2 oO 
“a o o hohe 63 fed 


MR. PRESIDING JUSTICE SCANLAN DELIVER’) THE OPINION OF THE coURT, 


4m appeal by plaintiff from a judgment in favor of 
defendant in a replevin suite 

Plaintiff sued te recover « truck and trailer which had 
been originally sold to one Miller by the International Harvester 
Company. The latter took back a conditional sales contract and 
mortgage as security for certain deferred installments of the pur- 
chase price. Miller sold the truck and trailer to Berenson, defend- 
ant, subject to the conditional sales contract and mortgage. Berenson 
instituted a replevin suit in the Municipal court of Chicece against 
Miller for possession of the truck and trailer, and made Miller and 
the Rodi Towing Service, Ine., parties defendant. The plaintiff in 
the instant proceeding, Kalb, filed an intervening petition in that 
suit in which he represented “that his claim te the said property 
ig based upon one certain conditional sales agreement heretofore 
assigned to him by the International Harvester Company of America, 
@ corporation, bearing date June 29, 1933, fer a good ani valuable 
eonsideretion, by which contract the title te the International 


‘Tractor hereinabove described was and is reserved in your petitioner 


until the payment of the full purchase price previded in said contract 
has been madey * * * that on the date that the aforesaid property was 
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replevied there was a balance past due and unpaid upon the ssid 
conditional sales contract and that said balance is past due and 
unpaid on the date hereof and that title te the ssid property is 
in your petitioner, and has at no time passed out of your petitioner 
to any other person er persons, firm or corporations * * * that his 
Gleim to the Yolverine Semi-trailer, replevied in the shove entitled 
eause, ic claimed by your petition by virtue of a certain chattel 
mortgage bearing date June 29, 1933, which chattel mortgage was 
assigned to your petitioner together with the aforesaid conditional 
sales contract by the International Harvester Company of ‘merien, a 
corporation * * *." ‘The petitioner prayed that the court, on heare 
ings find the property and right of possession in the petitioner. 

The healf-sheet record of the Municipal court shows that 
the case wis set for trial for September 24, 1934. That sheet also 
shows the followingt 

"Date Judge Ordered Entered 
September 24, 1934 Preerick By order Cte intervening 
We. BLliott petition stricken 


Rx parte (re by Cte ag of 
right of prop in plff. in 


po plfiee dase one cent, 

@- on fndg- for pifi-. es | (24)* 
repne plff= das ene cent & 

On the same date the following judgment was entered: 


“Leonard He. Berenson, 
Vee Noe 2710280 
Donald Y. Miller, Replevin 


This cause coming on for further proceedings herein, it 
is considered by the Court that plaintiff have judgment on the 
finding herein, and that the plaintiff have and: etain possession 
of the property replevied herein. 

it is considered by the Court that the plaintiff 
have and recover of and from the defendant, the damages of the 
plaintiff herein amounting to the sum of One Gent (17), in form 
as aforesaid assessed, together with the costs by the plaintiff 
herein expended, and that execution issue therefor," 


After the instant replevin suit was commenced the defendant, 
Berenson, filed a special appesrance “contesting the jurisdiction of 
the court," and at the seme time also filed a petition in which he 


averred the commencement of the replevin suit in the Municipal court, 
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the seizure of the truck and trailer by the bailiff of the 
Municipal court by virtue of the replevin writ, and the posseasion 
by the defendant of the truek and trailer by reason of the writ. 
The petition further recites that on August 20, 1934, the return - 
date of the suit in the Municipal court, Kalb, by leave of court, 
filed his intervening petition alleging that on Auguat 20, 1934, 
he acquired, by assignment, & conditional sales contract and 
mortgage on the property in questions that after the filing of 
the intervening petition he, Berenren, on Septamber 5, 1954, tendered 
all sums of money due or which might become due under said condition- 
al gales contract or mortgage to Clarence \). Shaver, Kalb's attorney, 
and thet Ghaver refused to accept the same unless Berenson would pay, 
in addition to the amount due under the conditional sales contract 
and mortgage, the sum of (100 ae and for his atiorney's fees, whieh 
Berenson refused to pay that on September 24, 1954, the replevin 
suit in the Municipal court was ¢alled for trial and judgment was 
entered for the plaintiff, Berenson, and that the intervening petition 
of Kalb was stricken and dismiasedy “that the issues involved in this 
suit are the sums 2s were invelved in the said ease in the Municipal 
So@urt of Chi¢ago, and that the same ig ‘res sdjudieata’ as to the 
above entitled suity" that Berenson is entitled to have the instant 
cause dismissed, and that an order be entered that the property and 
chattels involved be returned to hime ‘Thereafter, upon motion of 
éefendant, an order was entered that his special appearauce stand 
eS & general appesrance and his petition as an answer to plaintiff's 
suit. 

The triel court held that the judgment of the Municipal 
eourt in the replevin suit was res judicata of the matters involved 
in the instant suit. From an inspection of the record in the Municipal 


eourt proceeding it is elear that the trial court erred in se holding, 
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as there was no final judgment rendered in the Municipal court 
upon the intervening petition. The argument that the judgment 
order can be construed as a finding and determination agsinst 
the intervening petition of Kalb is without merit. 

However, it appears from the record that after Kalb 
had filed his intervening petition in the replevin suit im the 
Municipal court, defendant, Borenson, tendered to Kalb's attorney, 
Shaver, all moneys that were due under the alleged condit ienal 
sales contract and mortgage, although there wae no default eat the 
time, and that the said tender was refused by Shaver unless Berenson 
would pay him, Shaver, in addition te the amounts due under the cone 
tract and mortgage, $190 “for his trowble;" that efter the sheriff 
had taken the truck from Berenson Shaver atated te Berenson, “Well, 
you have to pay me now." The record furthor shows that during the 
trial of the inetant cose counsel] for plaintiff raised the point 
that the tender had net been made in the instant proceedings, where- 
upon counsel for defeniant offered to pay immediately any money that 
was coming to Kalb, provide’ the letter would turn the truek over te 
defendant. Thereupon the following occurred: “The Court: Doe you 
wish to tke his money and give him back his truck? That is the only 
just and honorable thing to de.” The record shows that neither plain< 
tiff nor his counsel made any direct answer t the tender er the 
question of the trial court. fhe tender snd refusal in the instant 
case extinguished plaintiff's lien upon the property. (See Schwartz 
195 Tlle Appe 93, 97, and cases therein 





cited.) 


Cook 
The judgment of the Superior court of _/dounty is 2 just 


one and it will be affirmed. 
JUPGMANT AYFIPMD. 


Sullivan and Friend, JJs, concourse 
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CARL A. METZ, 
Appellee, 
Ve APPHAL PROM MUNICIPAL 
BRISCH BRICK COMPANY, COURT OF CHICAGO. > 
a corporation, re aa ee ee 
bee Appeliant. Ps S 3 Be sae O 3 3 


MR. PRESIDING JUSTICH SCANLAN DELIViINED THE OPINION OF THE COURT. 


4&n action in contract for moneys claimed to be due, 
es follows: $200 for services rendered as an architect and 
engineer, and $552 as commission for selling two million brick. 
The ease was tried by the court without a jury, the issues were 
found against defendant, and plaintiff's demages were assessed 
in the sum of $500. Defendant appeals from a judgment entered 
upon the findinge 

Plaintiff's theory of fact is that after defendant's 
brick shed had blown down he wes employed as an architect and 
enginesr for the preparation of plans for rebuilding the shed, 
that he submitted plansy sketches and bids for the erection of 
the shed and that he is entitled to be paid fer such work. He 
alse claims that through his instrumentality defendant sold two 
million brick and that he is entitled to the customary end 
reasonable commission for such services. Defendant's theory 
of fact is that plaintiff was not employed by it as an architects 
that he and other contractors were invited to submit plans and bids 
upon the understending thet the lowest bidder would be given the 
job of building the shed and that defendant would ineur no lia- 


bility or obligation to the other bidders; that plaintiff was an 


inallaesiatt 
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unsuccessful bidders that plaintiff was not employed, by express 
or implied agreement, to sell brick; that he was not a licensed 
broker and that he interested himself im the sele of the brick in 
the hope that his plans and bid for the erection of the shed might 
thereby reeeive a preference over the other bidders. Uefendant 
further contends that there is no competent evidence in the record 


tending to prove damages. 
Defendant strenuously contends that the finding and 


judgment are against the manifest weight of the evidence. “‘fter a 
careful consideration of the evidenee we hove resched the conclusion 
that this contention is a meritorious one. if there were nothing 
in the case but the oral testimony the contention would have te be 
sustained, but in addition we find two letters, written by plaine 
tiff, which, in our judgment, conclusively prove that plaintiff's 
present theory of fact is an afterthought. The letters are as 


followss 


"February 27, 1934. 
Brisch Brick Coa, 
228 Ne. LaSalle Street 
Chicago, Ills 
Att. Michael Brisch Sr. 
Dear Sirs 

% eertainly cannot understand human nature when, after 
what I have dome for you, I do not get consideration from you 
in the matter of building your kiln shed. 

Everyone who has seen the two designs have said there 
is no comparison, that my design is far superior. 

I know the cards have been stacked against me from the 
beginn ami that you favored Mr. Moll. Since you wmt te give 
him the job, i feel sure he will build my shed for the same price 
he is cherging you for his shed. You admit that my design is the 
better of the two, and if he is willing I should be glad to have 
him figure my plane 

A bank will not dictate to you who you shall give a job 
to. After all it is to be your building and your son's after 
you, and you certainly should get « building you want. 

Yours very truly, 
Carl Ae Metz." 


! "February 1, 1934. 
Mr. Michael Brisch, 
228 N. LaSalle Ste, 
Chieego, Ill. 
Dear Sirs 
Regarding your brick shed, there is only one quick way 


Bis oe 
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to get it all settled and that is te let the job to one of us 
immediately, take the plens and estimate to your bank and they 


will make you a loan. 
you should know by this time how you want the building 


built, sinee you can take the good features of the several different 
designs submitted to youe You also know approximately what the 


building will cost from the figures submitted to you. 
An estimate to you now means nothing beeause we are all 


estimating a different building with a different tonnage of steel. 
There are many points in design unsettled such as, type of design, 
gize of shed, arrangement of purlims to take a future roof material 
aud monitor, the kind of paint to use, if any, ete. It is quite 

necésssry to know all these things in order to give an intelligent 


estimate. 

I am entitled to serious consideration from you for this 
job because of the 2 million brick order I got fer youe Frankly, I 
ot this order for you expecting in return a more than equal chance 
fo get your job. if for any reason you do not want to work with me, 
all 


I ask is that you tell me soe 

if you do want to work with me lets do it right and you, 
Locke, and myself sit down and definitely determine what kind of 
building to build. With this I can work up a plan and estimate 
which you oon take to your bank and they will make you a definite 
lean. The reason the bank will not definitely commit themselves is 
beeause you cen not definitely comzit yourself to thew as to what 
you are actually going to build. Get a definite proposition te them 
and they will make you a definite loan. 

Should you give me the job, I shall be glad to let Mr. Moll 
figure my design, and if he is low, I shall gladly give him the job. 

Follow my suggestion and within a week you will have every- 
thing settled including your loan, and you will be savéng money because 
steel prices are bound to go upe 

Yours very truly, 
Carl Ae Metze 

PeS- 41 Bays will cost approximately $25,500 having a ten- 

nage much higher than the building submitted by Mre Moll." 


The evidence shows that plaintiff, together with a number 
of other persons and corporations, submitted plans ami bids for the con- 
struction of the new brick shedg that the bid ef the New City Iren Vorks 
was the most favorable one from the standpoint of defendant and that it 
was awarded the contract. The evidenee further shows that that company 
used its own plans in the construction ef the shed. it appeers that the 
triel court based his finding upon the fact that he had never known ef 
an arghitect to draw plans without being paid for them. Such a finding, 
however, disregards the conclusive evidence thet plaintiff and other con- 
tractors submitted bids amd plans with the understanding that the Lowest 
bidder would be given the Jobe it is true that plaintiff introduced 
Michael Brisch to Harvey Hansen, who was in the market for two million 


brick, and that Briseh negotiated 2 contract with Hansen as a result ef 
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a 
which defendant sold the latter the brick, but the evidenee 
Clearly shows that plaintiff, in what he did, was actuated by 
the hope that thereby he would have "a more than equal chance" 
te build the brick shed. While we are forced to hold that there 
was no legal obligation on the part of defendant to pay plaintiff 
in the matter of the Hansen order, we feel impelled to sey that 
the offieials of defendant, after plaintiff failed te secure the 
eontract for building the shed, micht well have given him some- 
thing for his purt in the Hensen sale. 

Finding, as we doy that the evidence conclusively shows 
that plaintiff was not entitled to recover, the judgment of the 


Municipal court of Chiecego will be reversed. 
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MORRIS MINKUS, 
Appellee, 
Ve INTERLOCUTORY 

Je Fe FISH, BAIRD & YARNER, APPEAL PROM SUPERIOR COURT 
INC., & corporation, ARTHUR 
R. HOLT, a gemey pe heron OF COOK COUNTY, 
a corpora on; BARTO 6) cy o> a @ re 2 
GOODE a4 ! z 
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MR. PRESIDING JUSTICE SCANLAN DELIVERED THR OPINION OF THE COURT. 


Suit fer specific performance and for an injunction. 
While the case was at issue, but before final hearing, the court, 
on plaintiff's motion, entered an interlecutory mandatory injune- 
tion order without requiring a bond from plaintiff. Defendants 
have appealed. 

The suit involves the right to possession of a stere 
and basement thereunder, at 535 West ‘ashington street, Chicago. 
The fee of the premises is owned by the estate of A. C. Thomson, 
deceased, the trustees of which are New England Trust Company and 
Orrin C. Wood. The legal title to a 198-year leasehold interest 
in the property is held in the name of Arthur R. Holt, a trust 
officer of New England Trust Company. Neither the Trust Company, 
Weod nor the beneficiaries of the Thomson estate were made parties 
to the suit. Plaintiff went inte possession of the premises under 
an assignment of a written lease executed by Forty North Dearborn 
Building Corporation, a former owner of the 198-year leasehold. 
Plaintiff's term commenced July 23, 1931, ends April 30, 1936, and 
the rental is fixed at $850 per month to “pril 30, 1932, $600 per 


month to April 30, 1953, and $750 per month thereafter. The 
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lease provides that “the lessec shail maintain during the term 
ef this lease a water heater and tank te supply the hot water used 
by the lessee during the term of this lease." The lease alse 
provides that the lessee shall have the right te terminate the 
lease on April 30, 1953, or on April 30 ef any year thereafter, by 
giving to the lessex s six montana’ prior written notice of his 
desire to terminate and by paying to the lessor at the time of said 
notice $600 in addition to the stipulated rental. ‘nen Holt acquired 
the title to the 19@-yesr leasehold interest, in January, 1935, New 
Bagland Trust Company employed Baird & Warner, In¢e, to manage the 
building and tellest the rents and income therefrom. 

The verified couplaint slleges that the lease provides 
that the lessee shall pay to the lessor at tho time of the signing 
ef the lense the sum ef £600, which is to be “held by the lessor 
to cover the termination bonus provided in the above paragraph in 
ease the leases shell terminate this iense as of April 50, 1933; and 
iM Oase Said lease is not terminated ss of that dute, caid deposit 
shaii be applied on the rent for the month of May, 1953;" that the 
i@ase wae net terminated -pril 30, 1954, nor was the sum ef $660 
applied in payment of the rene for May, 1955, nor for auy over month, 
Dut said sum was retained by the lesser or his agents; that on October 
Sip 1935, plainsaff intormed J. F. Fisher, an agent of dofendauts 
Baird & Yarner and Holt, that piaintitf desired te terminate the lease, 
 Sffeetive April 30, 1954, and Pisher, as such agent, aivised pleintiff 
that writtea aotice eof the torminatienn would be walved, that said $600 
would be applied ag the termination benus provided for in the Lease, 
and that the lease would be regarded as tarminated as of April 30, 
19343 that prier to “pril 40, 1934, plaintiff head paid the omer of 
the leascheld interest, or his agent, the rent stipulated in the 
written lease, “exeept where the rental was reduced by mutual egres- 


ment; and for sometime preceding said date last mentioned, plaintiff 
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weit been paying and the batcndaahias Pisher, Baird & Varner, Inge, 

and Holt, had been accepting by mutual agreement the sum of »400 

per month in full payment and satisfaction ei the tential ave by 

virtue of eaid written lease;" that in april, 1954, plainti-t ond 
Pisher and Baird & Warner, ae agents of defendant Holt, aad ths 
latter, as lessor, made and entered into on oral month bo wonth 

lease for the premises commencing May 1» 1954, at an agreed rental 

ef $400 per month and ten per cent of the gross sales in exeess ef 
$4,000 per month end that plaintizf continued in possession of the 
premises by virtue of said oral lease and paid to said defendants 

said rents; that te retain his possession, compete successfully with 
rival establishments, and to further extend his business, it became 
necessary for him to make certain extensive and costly permanent im- 
provements in and about the premises, “providing he could obtain a 
further lease for a sufficient length ef time to worrant and justify 
such expenditures;" that in July, 1934, plaintiff and Yisher and Baird 
& Warner, as agents for Holt, and Holt, as lessor, antered into an oral 
lease of the premises for a peried of three yerrs, cowmencing Setober 
1» 1934, at a rental ef %400 per month and ten per cont of plaintiff's 
Sreses sales in the operation of his shop and restaurant in exeeses of 
$4,000 per months that by the terms of the oral lense it eas agreed 
that snid defendents would furnish plaintiff, curing the pericd of 

the lease, hot and eold running water and heat in the premises, and 
would give plaintiff possession and quiet enjoyment of the premises, 
end plaintiff, in consideration thereof, agreed to pay the rental 
above set forth and agreed te install, before the cold weather begun, 
at his own expense, certain lasting and permanent improvemonts (desert. 
ing them); that on various days thereafter, and particulerly on Octeber 


i,» 1954, the same parties enteres inte an oral agreement for 2 written 
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lease ef the premises on the terms and conditions of the oral leases 
that plaintiff relied upon the said promises and continued in posses- 
sion of the premises after October 1, 1934, and paid Baird & Warner, 

ee agent, the rental of $400 per month, and “plaintiff offered ts 
submit and did submit to them statements of his gross sales (which 

did not exeeed $4,000 in any one month thereafter), and plaintiff, in 
November, 1934, at hie own expense, made lasting and permanent improvee 
ments in and shout eaid premises (describing them), * * * st a total 
expense of $1,5253" that the improvements were appreved and accepted 
by defendants; that defendants conspired te eject plaintiff from the 
premises end deprive him of his right to possession end enjoyment 
thereof; that plaintiff estates, on informetion and belief, that defend- 
ents have entered inte s lease for a part of the premises with Jefend- 
ant Wunn-Bush Shoe Company end other persons whose names are unknown 
to plaintiff; that defendants heave annoyed and molested him in his 

- possession of the premises and have threatened to shut off the water 
and heat in the premises; that defeniants have retained the legal ser 
vices of defendant Goode and have caused «a proceeding in foreible entry 
end ¢ etainer to be filed, in the Municipal court of Chicago, against 
plaintiff for poesession of said premises, which is returnable on 

April 23, 19353 thet plsinti’f fears he will wffer irreparable harm 
and injury unless defendants are roetrained am enjoined by a writ of 
injumetion; that defeudents, althouch often requested, have failed and 
refused to deliver to plaintiff « written lease in aecordanee vith the 
oral agreements that plaintiff hes paid to defendent Baird & Warner, 

as agent fer defendant Holt, and said agent has aceeptec from plaintiff, 
the rent due by virtue of the agreements up te and including Marek 50, 
1935, but thereafter, although plaintiff tendered the rent when aus, 


said defendants, in pursuance of said conspiracy, refused to accept 


said rent. The complaint prays, inter alia, that the defendants be 





eta B Habs bie bow (A8OE of sedot00 weeds apstmwse okt 20. mabe 


Ee @ bow to Tittrintg” bre limos toq OOSE to Latner esti ines ee 
| Motel) soles exory ett to ofsemtate mod? of ¢ luvin pth one shee 
mt atten Ses «(teen tn wee ee nt 000,28 tevore dest 










sevorgna teonenzeg ban gtiost Sham peak cwo cist 39 M60 — 
i Indot » ia * * * glass sntdtxonbd) sonia bien bien: eas 
| hetqaven bam bevorqes oxey afitbmero cnet exit tnaty ne «sau 






edt wort Wttniete foots of botiquans adnehirstsh duttt rnin 4 

. 4 momo tne bra mokeseocoq of dfalt cbf t6 mtd’. evieee® ha seimong 
“ mbnoted Rete ¢YoL sad Sno Hoktamchal to yuoteds Mitebnty taxit Poewedt 
~baste’ dtiw aegluore od? to tieq 4 t6Y soeel a oda! Seretes swededmn 
sworn os nomun ose anoexet{ xexito ban yReqao and? MawtnmmA die : 





| ak al wid befaetox bao boyonns ovat etnsbueteh tact 4th Imbel gt 






ater Eegel edd bentste: eve bénatnstop tedt jeeatmesg os at dood bas 


. eidiexo? ni guthocsoxg # beemno ovad brn shood dnnbnoteb: to septy 1 
, mee eouevid® Ye xweo Lagtotnm® eff wt ibeLtt ef of seatade b hte : 


no eLdoriuses et soliw ysocteig bilan to motceowung xo) Titomtetg 
“pron eldereqetsi teYtum Litw od atest Titintety dante qeces 28 EEagh 


te fire os yt beatotie Aes ieocheudues ets ginsbosteb see few crebet hes . 
bass toftet synd bsfooupet notte dyuodiin petnstneten duds ine hese bak : 
‘edt M0he comabtesen wi cnanl wetéhuw a Yebiniate of so¥ises'es beautex 

| etonrne¥ & btie® tmebaoteb of bieg vas Vitemialg Sard {arose orgt tewe 
ettoniatg mest, bedquces nat temps bhew ba .ti@t inatneteh vod mea a9 : 
| dove gritutoni bes of qu admemmetge afd io exstivy ya enh dna al | 


roay ” 


tqooos of enantee: e¥ootiqenoe Sise le semeweiwy a! <eénahastes ee, 


od udnabroteh std dads atte xedmt «wyamy Intalqmvo edt tno bisa 


og 
* 


a xetaw oft tte tutte of benotaotad coved bre aseimotg ode % sotespesoq % 


Sains 


“5 


compelled to perform specifically their oral agreements for a 
written lease for the premises in accordance with the oral agree~- 
ment, or, in the alternative, that defendants may be directed and 
compelled by decree te perform the said oral learce for the premises 
in accordance with the terms thereof; that defendants be restrained 
and enjoined from proceeding with the forcible catry and @ctainer 
suit and from molesting or interfering, or attempting to molest or 
interfere, with plaintiff's rightfwl possession of the premises or 
with his quiet enjoyment thereof. The lease in writing, and the 
assigament thereef under whieh plaintiff went inte pessession of the 
premises, was attached te and made a pert of the complaint. 

Defendant Holt, in his answer, alleged that he had not 
eutherized Baird & Yarner, Ines, Fisher, or anyoue clee t change or 
euneci the written lease now in existence and which is a part of 
plaintiff's eomplaint, and that he has not authorised anyones to enter 
inte an oral lease for the premises, nor has he entered into any kind 
of lease or made eny promises for a lease or autherized anyone to make 
@ promise for him for a lease. 

Defendent Fisher, in his answer, denies that he was the 
agent of Baird & Warmer and Helt and alleger thet he is en employee 
of that firms denies that he waived written notide of termination of 
the written leases; denies that he agreed that the sm of 5600 would 
be a terminstion bonus on the lease and alieges that he knows of no 
$600 given by plaintiff as a termination bonus on the lense; denies 
that he maée and entered inte an oral lease for a month to month 
tenancy; slleges that the original lease for $750 por month has st 
all times remained in full ferce and effects alleges that the agree~ 
ment te reduee the rent on the lease has been on « month to month 


basis; denies that he entered inte an eral lease for the premises 


Gcoupied by plaintiff for a period ef three years as alleged in the 
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complaint; denies that it was agreed to furnish plaintiff with hot 
waters; alleges that he had no authority to enter into any leases 
admits that a revolving door was put in and decorating done by 
Plaintiff; denies that there was any promise on his part or on the 
part of anyone else, as far as he knows, to give plaintiff a written 
lease for three years or any other period of time; admits that a 
forcible entry and detainer suit was filed and that he had negotiated 
for a rental of the premises when and if possession was obtained and 
that such negotiations have culminated in the conditional entry ef a 
lease with persons not parties to the suit; admits that he threatened 
to shut off the water for the reason that it was specifically under~ 
stood that plaintiff would arrange to have equipment for his own hot 
water; that plaintiff had failed in that regard and defendant felt 
that he had a right to compel plaintiff to obtain such equipment, 

and that the only way to do so was by shutting off the water; denies 
that he has ever been asked te execute a written lease or that he 
ever promised to obtain the execution of one; denies that he ever 
head authority to promise such a lease. 

The answer of defendent Baird & Warner, Ine., alleges that 
no $600 came into its possession as a termination bonus; denies that 
Fisher had any authority te waive written notice of termination of 
the lease; denies that the written lease had ever been cancelled; 
alleges that plaintiff has at all times paid lesser sums than provided 
in the lease and that such sums have been accepted in full for the 
months for which they were paid; alleges that the written lease was 
in full foree at all times ond that it was agreed to accept $400 per 
month rental thereunder until further notice; denies that it ever made 
an agreement with plaintiff in behalf of Holt for a three year lease; 
alleges that it had no authority from Holt to make such o lease and 
that it did not authorize Fisher to make such a lease; denies that it 


Was agreed to give hot and cold water in the premises to plaintiff 
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and alleges that it instructed Fisher not to give hot water in the 
premises; admits that plaintiff installed « revolving door but denies 
that he made any permanent improvements; admits title te the premises 
ds in Holt; admits that it accepted $800 as per order of court on 
account of April and May, 1935, rent, but without prejudices 

Holt filed a counterclaim alleging that he was entitled to 
possession of the premises by reason of the fact that plaintiff has 
failed to comply with the terms of the written lease and asking judg- 
ment for possession. 

Before answers were filed, defendants, upon notice, appear~ 
ed before Judge Sabath, who entered an order (on May 2, 1935, nune 
pre tune as of April 29, 1955) which contained, int ia, the 
followings 


“The attorneys for the respective parties, in open court, 
having agreed: 


“a. That the defendant Holt will mot proceed with his 
ease now pending in the Municipal Court of Chiesgo, entitled Arthur 
t, plaintiff, vs. Morx » defendant, #2638136, oF 

erfere with the plaint 8 possession of the premises in question 
until the final disposition of the above-entitled cause. 

"pe That the plaintiff pay to the defendant, Arthur R. 
Holt, or his agents, the sum of $400 per month; plus ten per eent 
of the gross sales in exeess of $4,000, until the final disposition 
ef this cause, or until the further order of this court, without 
prejudice to the rights of any of the parties hereto. 

"And the Court having considered said verbal agreement 
made in open court by the respective counsel, hereby approves the 
SGM e 
Sometime after answers were filed plaintiff filed a petition for a 
mandatery interloeutory injunction, without bond, which petition 
alleges that after Judge Sabath had heard evidence and arguments of 
counsel he indicated that a temporary injunetion restraining defend- 
antes from interfering with plaintiff's possession of the premises 
would be isaued, and that thereupon attorneys for defendants suggested 
te the court that an agreed order be entered in lieu of a temporary 


injunetion; further alleges that plaintiff has complied with the 


agreement and defendants have interfered with his possessions alleges 
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that the possession of the premises includes hot and cold running 
water and that defendants have shut off the hot water by deceit 
and misrepresentation of facts; alleges that Judge Sabath had 
ordered that plainti’f be given hot and cold running water in the 
premises; that unless a mandatory injunction compelling defendants 
te furnish plaintiff with hot water issue plaintitf will suffer 
irreparable loss and injury, and that such injunction should issue 
without bond. 

The answer of Holt to the petition sets up praetieally 
all that wos contained in his answer to the complaint; denies that 
he authorized anyone to make the alleged agreement before Judge 
Sabath; denies that the purperted agreement set up in the order 
entered by Judge Sabath required him to furnish plaintiff with hot 
water; alleges that after he learned of the order he refused to 
accept any sums from plaintiff as rental and thet plaintiff is now 
Occupying the premises without the payment of any rental; alleges 
that on March 15, 1935, more than a month before the institution of 
the instant suit, the agents of New England Trust Company advised 
plaintiff, in writing, as follows: 

“This is to notify you that we will no longer aecept a 
payment of $400.00 as rental fer a monthly period for the premises 
at occupy in the Real Estate Exchange Building at #36-44 North 

born Street, and 51-53 Yest Washington Street, otherwise known 
as 53 West Washington Street and basement space thereunder. ‘Your 
agreement for a rent reduction under the provisions of your lease 
expired as of April 30, 1953 as set forth in a letter dated 
September 13, 1932. 

"Therefore, your rental beginning April 1, 19355 is at the 
rate of $750.00 per month as provided for in the lease dated Merch 
21, 1931 to Ulmer L. Carpenter and subsequently assigned to Morris 
Minkus. 

"We also wish to call to your attention a vielation of 
ene of the clauses contained in the rider attached to the above re- 
ferred to lease, which is as follows: ‘it is understood that the 
Lessee shall maintain during the term of this lease a water heater 
and tank to supply het water used by the Lessee during the term of 
this lease.' Since you are drawing your hot water from the building, 
will you kindly correct this default within five days as provided 


for in the first paregraph ef the rider atiached to the above referred 
to lease?" 
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The snewer further alleges that he does not maintain in the building 
@ heater or tank for the heating of water, and that he is obliged to 
purchase steam for the heating of water for tenants in the building 
whese leases entitle them to hot waters that in order to supply 
plaintiff with hot water, to which he is mot entitled under the 
written lease, it is necessary to deprive other tenants of hot water 
to which they are entitled; that notwithstanding Judge dabath's 
statement at the time he entered the order of “pril 29, 1935, that 
the esuse would be disposed of promptly, plaintiff and his counsel 
have resorted to various dilatory tacties for the purpose of delaying 
the final disposition of the case and plaintiff, thereby, remains in 
the unlowful possession of the premises unier the pretended oral 
agreement; that the evidenee taken before the master affirmatively 
shows that plaintiff has neo legal right in the premises. 

The verified petition came on for hearing before Judge 
Williams, who, on August 15, 1935, entered an order which recites 
the order entered by Judge Gabath, and further recites that plaintiff 
hes complied with all of the provisions of that order and has tendered 
to the agents of Holt the stipulated rental; that 

"4. The possession and quiet and peaceable enjoyment 
of said premises by plaintiff included the furnishing of running 
hot and cold water to plaintiff; and plsintiff was, prior to the 
entry of said order and continuously sinee ~- until August 14th, 
19355, being furnished with running cold and hot water by defendant, 
Holt, and his agents. 

"S. The defendants, J. ”. Fisher, Baird & Warner, Inc. 
and Arthur R. Holt, by and through their agents, wilfully and 
wrongfully shut off the hot water supply to said premises contrary 
te and in vielation of their said agreement and said order of 
this court. 

"6s Plaintiff will suffer irreparable harm and injury 
unless an injunction is immediately issued herein directed to and 
ageinst said isst nemec defendants and their agents and attorneys, 
compelling and dirscting them to furnish and supply plaintiff with 
running hot water in said premises. 

"Te Beenuse of the above set forth facts the notice 


served by plaintiff upon the soliciters of record as of this day 
is sufficient. 
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"8. Beeause of the »bove set forth facts said injune- 
tion ought to issue without plaintiff's bond. 


"It appearing to the court that said defendants will 
not be damaged by the issuance of said injunetion, and it pec 9 
ng to the court & 


said defendants io do wh 4 ae ound ° 
Setter tr tue anda? Nevetivede aaterer Mest ee ete de by 


Defendants, their agents and atterneys, are directed and required te 







furnish and supply plaintiif with running hot water and are enjoined 
from interfering with plaintiff's running hot water in the premises 
until the further order of the court. It is from this order that 
defendants appesl. 

Plaintiff has not seen fit to file a brief in this court, 
but he has filed a motion “to strike appellants' abstract of record, 
to strike the record on appeal, and to dismiss the above appeal at 
appellants’ costs." We find no merit in the motion and it will be 
denied. One of the principal reasons assigned in suppert of the 
motion is that the record improperly incorporates the report of pro- 
ecesdings before Judge Sabath. The report is properly signed by 
Judge Sebath and we find in the record a written stipulation signed 
by all of the counsel that the original report of the proceedings at 
the hearing before Judge Sabath, in lieu ef 2 copy thereof, may be 
incorporated in the recerd on appeal by said defendants from the 
interlocutory order entered en Auguet 15, 1935. f% is significant 
that while the petition fer a mondatery injunction contains statee 
ments es to alieged happenings before Judge Sabath, plaintiff should 
seek in the petition to have the report of the proceedings before 
that Judge stricken from the record. The order entered by Judge 
Sabath contains no provision in respect to the furnishing of water 
by defendants and the report of proceed ings before that jucge fails 
te show any such agreement entered inte between the parties, but 
dees uex show that no evidenee wae heard at the time of the entry 
of the orders 

it appears from the record that on May 8, 19355, Judge 
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Sabath referred the ease to Master in Chancery Gorski, to take 
testimony (all proofs to be clesed within thirty deys), the master 
to report his findings and conclusions of fact and law by June 14, 
1935, and that on August 15, when the interlecutory order appealed 
from was entered, plaintiff had not completed his case before the 
mastere 

Defendants argue that as a general rule a mandatory in- 
junction commanding the doing of some positive act will not be 
ordered except upon final hearing, and that while courts have a 
right to issue preliminary mandetory injunctions in cases of extreme 
urgency where the right is very clear and where the consideration of 
the relative inconvenience bears strongly in plaintiff's favor, great 
caution should be used in issuing a mandatory injunetion on a pre- 
liminary hearing and the plaintiff must make out a clear case, free 
from doubt or dispute, as a basis for its issuance (Paxton v. Fabry, 





200 Ill. App. 104); that even where such a case is present it is not 
proper to issue an interlocutory mandatory injunction without requir- 
ing » bond for plaintiff. 

Defendants strenuously argue, and with much force, that 
the mandatory injunction order of August 15, 1955, should not here 
been entered even if it had contained « provision requiring pleintiff 
to give a proper bend, but we are not ealled upon to pass upon this 
contention for the reason that defendants, in their brief and in the 
oral argument, have indicated that they would be satisfied if the 
mandatory order should require plaintiff to file a good and sufficient 
bond to indemnify them against all loss, costs, damages and injury 
sustained by them by reason of plaintiff's remaining in the premises 
and receiving hot water therein in the event that it be finally deter- 
mined that plaintiff has wrongfully withheld possession of the premises 
and was not entitled to have the defendants furnish him with het and 


¢0ld running water. The position of defendants, under the record, 
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is a most reasonsble one, and they are clearly entitled to such 
a bond. 

The judgment order of the Superior court of Cook county 
entered August 15, 1955, in so far as it finds that the injunction 
“ought to issue without plaintiff's bond" and orders that the in- 
junetional order be entered “without plaintiff's bond,” is reversed 
and the cause is remanded with directions to the trial court to 
enter an order requiring plaintiff to furnish, within a reasonable 
time, a good and sufficient bond indemnifying defendents against all 
loss, costs, damages and injury that may be sustained by them by 
reason of plaintiff's remaining in said premises and receiving hot 
water therein, in the event that it be finally determined that 
Plaintiff has wrongfully withheld possession of the premises and was 
not entitled to receive, from defendants, hot water; and the trial 
court is further directed, if plsintif’ fails to make and file such 
a bond within the time fixed by the trial court, to vacate in tote 
the order entered August 15, 1935. 


JUDGMENT ORDER ENWTEPSD AUGUST 15») 1935, 
REVERSED IN PART AND CaUS® REMANDED ITH 
DIRECTIONS. 


Sullaven and Friend, JJ+, concure 
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CHLO-MILLERS MUTUAL INSUMANCE ) 
COMPANY, @ corporation, 
Appelles, 
APPRAL, FIOM CIiRCWLT 
Vv 
f GOURT » COOK COUNTY. 
ihreete AGTOMOS ILE € CLUB y Pe 
a Gides 
et ales 283 LA. 633° 
Appellants. 


Bh. JUSTICE FRIEND DELIVER GS THE OFleiow SY THe COUNT. 


Plaintiff sueé the Inter-insuranes Sxchange of the iilinois 
Automobile Club, David Resenbach, personally and os attorney in fact 
for the Inuter-Ineuvanee Sxchange, and eortain of ite individual 
members whe are eslled subseribera. The suit ie similar in all 
reapects to the precesdings instituted in consolidated eases Yes. 
$8115 and 39114. In this ease, however, the court dismissed the 
auit fer went of preseeution and theresfter reinstated the some. 
Certain defendents entered their special sppesranee for the sole pur- 
pose ef questioning the jurisdiction of the court, and moved to ate 
punge from the record the order reinstating the gauss. Flainsiff 
appeared to oppose the moticn, ani sfter herring the court denis? the 
metion ef defendents, finding that it had jurisdiction te enter the 
order and judgment. The question presented for censiderstion is one 
of jurisdiction, and ie precisely the same ag thet raised in eonneli- 
dated esses Wes. 38115 anc 36114. 

Yer the ressena steted in cxee Ye. S8L15, we hold thet judge 
mont of the cireult court should be effirmec, and it is se orderede 

APYIFEC. 


Seanlan, Pe Jey O@nd Sullivan, J., @oneure 
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VOREMAN-STATE NATIONAL BARK, 
® corporation, 


Appellant, 
Ve APPEAL FROM SUPERIOR 
CHARLES Ae SISTEK, MAX He BOYSEN, 
JOSEPH CHOBOT, FRANK MUSLiGN, COURT, COOK COUNTY. 


CHARLES F. HOLUS » ROGER Ce 
WITTENBERG, ISRARL ZWICK, ALOIS 
UNBANEC, S- NOBITSCHEK, — Je 


FINNIGAN, Ze T. CARLSON and 283 I.A. 633° 


Me &. MeGIVERN, 
Appellees. 


MR. JUSTICE FRIEND DULIVGED THE OPINION OF THE COURT. 


The Foreman-State National Bank, a corporation, brought 
an action on the case against Charles A. Sistek, Max He. Boysen, 
Joseph Chobot, Frank Musller, Charles F. Holub, Roger C. Wittenberg, 
Isracl Zwiek, Alois Urbanee, GS. Kobitschek, Philip J. Finnegan, 

Be T. Carlson and M. HE. MeGivern, to recever damages resulting from 
false representations alieged to have been made by ¢ efendants in 
connection with a loan te Elseten Securities Corporation of which 
Sistek was president and the other defendants were directors, Trial 
wes had by jury resulting in a verdict, returned on February 23, 
1934, for $10,000 against all the defendents. April 15, 1934, the 
court entered judgment in favor of defendants, having at the ¢lose 
of defendants’ case reserved his decision on a motion for a directed 
verdict, from which plaintiff prosecuted its appeal direct to the 
Supreme court, elaiming vieletion of its constitutional rights. In 
an opinion filed December 18, 1934, (358 I11. 525) the Supreme court 
held that since no constitutional questions were raised in the trial 


Kees Ad 68S 
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court, preserved of recerd or assigned os errer, they were without 
juriediction, and transferred the enuse to this court. 

During the triel and after defendants had rested a written 
motion for a directed verdict was made on behalf of defendants. The 
eourt reserved its decision om the motion, under sec. 68, par. Sa, 
ef the Civil Practice set (chap. 110, Ill. State Bar State., 1935). 
There was no motion for a new trial, and since the errors aasigned 
are not dependent on the evidenee no transcript thereof is ineor- 
porated in the record. The order from which this sppeal is prose- 
outed, entered April 13, 1934, is as feliows: 


“On this day again come the eae te thie suit by 
their attorneys respectively. 


And now this catiese coming on to be heard nm the motion 
heretofore entered herein by the defendants at the close of ail of 
the evidenee for the Court to instruct the jury to find all of the 
defendants not guilty which was at thet time refused by the Court, 
the Court reeerving unto himself the right to reconsider said motion 
for a directed verdict in faver of all of the defendants, and re- 

serving his decision thereon until after the veriiet ef the jury. 


Amd the said motion for a directed verdict in favor of 
all of the defendants now comiag on for reconsideration by the Court 
for further hesring efter verdict of the jury, heretofere rendered 
in this cause. 


And the Court now here after hearing a11 of the evidence 
adduced, the arguments of counsel and being fully advised in the 
see, said motion for s directed verdict im behalf of 211 of the 

efendeants is sustained and the Court finds the defendants Charles 
Ae Gistek, Max He Boysen, Prank Mueller, Joacph Chobot, “oger C. 
Wittenberg, Israel “wiek, Alois Urbanee, Charles Holub, S. lobitachek, 
BZ. Te Carlson, Me Be MeGivern and Philip J. Finnegan not guilty, 
notwithstanding the verdiet of the jury heretofore impanclicd in this 
eauge to which the plaintiff excepts. 


It is therefore ordered that judgment be and the sme is 
hereby rendered upon the finding of the Court in favor of the 
defendants and against the plaintiff and it is further ordered that 
the plaintiff Fereman-State National Bank, & corporstion, take 
nothing by its aforesaid action but thet the defendants, Charles 
Ae Sistek, Max He Boysen, Frank Mucller, Joseph Chobot, Roger Ce 
Wittenberg, Iarael Zwiek, Alois Urbance, Cherlen Holub, 5. “obitschek, 
BE, fs Carlson, HM. Be MeGivern, and Philip J. Finnegen, co henee without 
day and do have and recever of and from the plaintiff their eosts and 
charges in this behalf expended and have execution therefor.” 


We have before us the same brief filed by plaintiff in 
the Supreme court in which it makes but two points, beth relating 
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to the denial of constitutional rights, as follows: 


"1. The judgment notwithstonding the verdict entered 
herein violated the right to a trial by jury cuaranteed the 
plaintiff by the constitution of the State of Illinois because 
it was entered upon a finding made by the trial Judge which he 
had no power or right to make. 


2. The judgment notwithstanding the verdict entered 
herein violated the plaintiff's right to due process of law as 
guaranteed by the Illinois and Federal Constitutions because it 
was not entered upon a motion in writing specifying the grounds 
therefor as provided by the Civil Practice Act and the Fules of 
the Superior Court of Cook County nor was it supported by any 
other competent record showing a basis for such judgment." 


The first of these questions was decided in the Supreme 
court adversely to plaintiff. (Foreman State National Bank ve 
Bistek, 358 Ill. 825.) In the course of its opinion the court 


said: (pp. 529, 530) 


"Before this court will take jurisdiction on the ground 
that a constitutional question is involved it must appeer from the 
record that a fairly debatable constitutional question was urged 
in the lower court, the ruling on it preserved in the record for 
review and the error assigned upon it here. (Cooper v. Palais 
Royal Theatre, 320 Ill. 41.) The question presented to the court 
by the ge nal objection to the entry of the final judgment 
_mecessarily depended upon the correctness of the court's ruling on 
the motion for a directed verdict. The correctness of the court's 
ruling on that point cannot be reviewed by us for three reasons: 
Pirst, beeause there is nothing in the record to show that any 
constitutional question was raised in connection with that motion 
when made; second, beesuse there is no assignment of error questioning 
any action of the trial court in connection therewith; and third, be- 
eause the evidence taken at the trial was not preserved, and the ruling 
of the court must therefore be presumed to have been correct.” 


With referenee to the second question, it is urged that 

. section 68, pare 1,» Ghap.e 110 (Illinois State Bar Stats., 1935), 

of the Civil Practice act, and not par. 3a, is controlling, and that 
rule 52, section 1 of the rules of the circuit and superior courts, 
in foree January 1, 1934, is applicable. Par. 1 of sec. 66 is as 


follows: 


“It shall be sufficient for the jury to pronource their 
verdict, by their fereman, in open court, without reducing the same 
to writing if it is a general verdict, and the clerk shell enter 
the seme in form, under the direction of the court; and if either 
party may wish to move for a new trial or in arrest of judgment or 
for a judgment notwithstanding the verdict, he shall, before final 
judgment be entered, or within ten days thereafter, or within such 
time as the court may allow on motion made within ten days, by 


himself, or counsel, file the points in writing, per ticularly 
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specifying the grounds of such motion, and final judgment and 
execution thereon shall thereupen be stayed until such motion 
can be heord by the court.” 


Seetion 1 of rule 52 of the Superior court is as 


follews: 


"Motions for new trial, motions in arrest of judgment 
and motions for judgment notwithstanding the verdict shall be 
in writing particulerly specifying the grounds relied upon in 
support thereef." 


It is argued that since no motion for judgment was made 
in writing, notwithstanding the verdict specifying the ground there- 
for, as contemplated by the quoted section of the foregoing statute 
and rule, the court should not have entered the judgment. We think 
Plaintiff is in error in arguing that the «ction of the trial court 
was based upon pare 1 of see. 68. The proceedings were clearly 
had under par. 3a of sec. 68, as stated by the Supreme court in its 


opinion. (Foreman State Yotional Bank v. Gistek, 555 111, 525.) 
Par. 3a provides: 


‘Hereinafter in ell civil actions st law, in courts of 
reeord, if cither party shall et the clese of the testimony, and 
before the ense is submitted te the jury, request the court for a 
directed verdict in his favor, the court may reserve his decision 
thereon, and submit the case to the jury under preper instructions 
ee to the law applicable to such enee. ‘fter the cuse is thus 
submitted te the jury, or after receiving and recerding the verdict 
ef the jury and before judgment is entered in said ease, the court 
=T hear arguments ef counsel for end against anid request, tut in 

eases shall receive and recerd the verdict of the jury aa, 
rendered. if the eourt shall then decide ac a matter of law, that 
the party requesting the directed verdict was entitled thereto, the 
eourt shall enter its decision on the record and order judgment in 
aecordanes with such decision notwithstendimg the verdict entered, 
and the party agoinst whom such judgment is entered shail have an 
exeeption te such action of the court os a matier of course. if 
sueh request is denied an exception in faver of the party making 
such request shall follew as a matter of course.“ 


The proceedings under par. 3a of see. 68 are entirely 
separate and distinet from these under par. 1 of the came sect lone 
A party desiring to take adyontage of its provisions must make his 
motion for « directed verdiet before the case is submitted to the 
jury, and the court may then reserve its decision on the motion 


until after the verdict has been returned and recorded. Under this 
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paragraph of the section (3a) it is not necessary to specify in 
writing the points or grounds in support of the motion. “hen a 
motion is made to direct a verdict under par. Sa, no verdict of 
eourse has been rendered and therefore there is no occasivn for 
asking the court to enter a judgment notwithstanding the verdict. 

We think thet counsel's difficulty arises from e confusion between 
the power of the court to enter judgment notwithstonding the verdict, 
&@ provided in pare Sa, where the motion for a directed verdiet was 
made at the close of the evidenes and before the case was submitted 
to the jury, and » judgment notwithstanding the verdict ae contemplated 
by pars 1 of seee 68. Clearly thie was «2 judgment entered under the 
proceedings of paragraph 3a, and not under par. 1 of see¢e 63. It was 
held in Bothwell] vy. Boston Tlevated Ry. Cos, 215 Mags. 467, and 
Kernan ve Sts Pe Re Fe Coc, 64 Minn. 312, that under procestings 
gimiler to these the court should enter its judgment a< theugh its 
decision had been made at the time of the motion to direct a verdiet. 
. An examination of the abstract and record in the instant case shows 
that when defendants made their motion for a directed yordict none 

of the counts had been dismissed as to any of the defendants, and the 
question arises whether the court wes justifiee as © matter of law in 
holding that plaintiff hed not produced sufficient evidenee to sustain 
a verdict under the decleration as it then stood. 

Plaintiff's principal objection te the judgment erder is 
that it employs the language "The court finds the defendants not 
guilty," and from this it is ergued thet the court made a finding of 
facts which it could not do without invading the province of the jury 
and violating plaintiff's constitutional right to have the jury paas 
on the facts. hile the order is inaptly drawn, we think it clearly 
appéesrs from the record and from the whole preceeding that the court, 
under the provisions of par. 3a, oxercised its power of determining 
whether sufficient evidence had been produced by plaintiff to justify 
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a verdict against defendants, and concluded as a matter of law 
that plaintiff had failed im this regard. To place any other 
eonstruction upon the action of the court would render the order 
itself, and all the proceedings had in the case, meaningless. 
Whether or not the court erred in granting the motion for a directed 
verdict is a question upon which we cannot pass, becatise there is no 
transoript of the evidence and it will therefore be presumed that 
the court's ruling was correct. 

secordingly, the judgment of the superior court is 
affirmed. 

AFTIRME De 


Seanlan, FP. Je, and Sulliven, J., ¢oncure 


—— 2 ey 
= a 









‘ o 


| wal Io ietien A ox debutones brn .winakavio’ guatege soLbtey & 
| resto Yn soskg oF beget etd mt defist tae Lilintoly send 
Tebso eid wDdMeX bLwew FM” suis Yo noison ous MOUS KOLZoNTeAROB 
abeeinedneom yew eft mt bat aynthoooony edd Lie tie, iowe 


befoerzs » 10% xobtom anf? ambinery ma erie duo esi? Jor to oddede id 
on ai ores? oumeoed ynasg tome ov doidy mogu neijusap ae tote a 
total Weameree 6 etetamtt tn +s hea vonebive oss to dewommete q 


¥6 my 


38040 


THE WEST SIDE TRUST & SAVINGS 
BANK, Trustes, 





ne APPEAL FROM SUPERIOR 
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LIQUID CARBOWIC CORPORATION, 

a corporation, and DREXZT, Ice 

CREAM COMPANY, a corporation, 
Appelleese 
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MR. JUSTICE FRIEND DELIVEPED THE OPIWION OF THA COURT. 


Plaintiff brought an action in trespass in the Superior 
court against defendants. Trial was had by jury, resulting in a 
verdict and juigment against plaintiff, from which this appeal is 
prosecuted. | 

It appears from the evidence that on and prior te July 
28, 1932, vnlaintiff; as trustee, held title te the premises in 
question, leented at 4300 South Parkway, in Chicego. The Goodie 
Gardens, Inc., was in possession of the premises ss tenant under 
& written lease, which began in 1928 and expired in 1934. Tony 
Gotsis was in charge of the tenant's business as general manager. 
The premises were eecupied partly by Goodie Gardens, ince, and 
partly by a subtenant of the lessee, as a drug store. 

Peter Giovany, seeretary of defendant Drexel Ice Cream 
Company, held a chattel mortgage on certain fixtures and equipment 
contained in the premises, dated Decsuber 5, 1939, Thera was a dew 
fault under the mortgage im Mareh, 1932, snd foreclosure was avoided 
by an agreement between Giovan and Goodies Gardens, ince, whereby 
title to the mortgaged chattels was transferred to Giovan in consid- 
eration ef the caneellation by him of the notes and mortgage, but 
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Goodie Gardens, Inc., retained possezeion of the chattels. 

Certain other fixtures located in the premises were pur- 
chased by Goodie Gardens, Ince, under » conditional gules contract 
from the other defendant Liquid Carbonie Corperstion. 

In December, 1931, plaintiff obtained judgment against 
Goodie Gardens, Ine., for $965, and in July, 1932, a levy was made 
on eertain of the equipment and chattels beloncing to Giovan and 
also certain equipment included in the conditional sales contract of 
defendant Liquid Carvonie Corporation. 

Sale under the levy was held July 21, 1932, and the bailiff 
#0ld to pleintiff£, but not as trustee, all right, title and interest 
ef Goodie Gardens, Inc., in and to the goods and chattels in the 
store, most of which were the proverty of Giovan, for °60, 

Twly 28, 1932, svidently in response to a telephone call 
from Gotsia, the Liquid Carbonic Corporation went men and trucks te 
_Wemove the fixtures and equipment covered by its conditional sales 
contract, and on the same day defendant Drexel lee Cream Coes also 
removed from the store the property covered by the chattel mortgeges 

Plaintiff contends that it wes in poscession of the premises, 
that neither of the defendants hed amy right to enter ond carry eway 
the property in questions thet in so doing they committed a trespass 
and are liable fer both actuel and punitive damages. The question of 
pessession was « controverted question of fact, however. Goodie 
Gardens, Ine., had a lense on the premises which did not expire by 
ite terms until 1934. Plaintiff had brought ne action of forcible 
entry and detsainer to regain possession, and its claimed right to 
pessession is based solely on the fact that Gotsis, general manager 
for Goodie Gardens, Ines, gave = key to the bailiff when the lovy 
was made which the bailiff in turn delivered to plaintiff's »ttorney 
after the property was bid in at the sale. 

Alsehuler v. Schiff, 164 111. 298, is cited te sustain 
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plaintiff's positione in thet ease the tenant umier « sealed lease 
had made an applicetion for repsirs, The landlord advised him that 
he "would not fix anything," ani that the tenant ecould “move out" if 
he chose, to whieh the tenant replied ‘all right, I will take another 
Place and move out." Tho landlord thereupon told him that it would 
be "all right." One of the questions presertec for review was whether 
this evidence was admissible to show that » contract under peel had 
beer, ebrogated, cancelled and surrendered by am executed parol agrees 
ment, and the court held that it was proper to submit evidence tending 
te show a surrender and seceptanee to the jury on the question of the 
surrender of the lease. in that exso the tenant gave up the keys and 
remeved all his property from the premises, «hich presents a different 
state of facts than the case at bare 

Geodie Gardens, ince, continued to do business in the 
premises from the date of the levy until July 21, 1932, the date of 
the sale, and it remained in possession until July 28, whea the 
property was removed, retaining a key to the premises and Leeving 
therein some of its goods and fixtures not levied upon by the 
bailiff, There is also evidence that the bailifi's setien in celiv- 
ering a key to Bernstein, attorney for plaintiif, was without the 
knowledge or authority ef Gotsis, the tenant's menager, and we find 
nothing im the record indicating that Goodie Gardens, inc., had been 
released from further payment of rent or that it had removed from 
the premises the property not levied upon, which still belonge’ ‘o 
it. We think these circumstanecse tend to negative the contention 
that there was an abandonment of the premises by the tenent or delivey 
ef possession to plaintiff. Moreever, Getsis denie thet he had either 
surrendered possession of the premises or abanioned the seme. He 
testified that he retained a key to the store with which he opened 


the door on July 28, 1952, when defendants removed their property, 
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end his testimony is corroborated by other witnesses. 

It ie urged by plaintiff that if sither defendant had 
@ superior title ox right to possession of the property they should 
have resorted under the statute te a trial of right ef property or 
by replevin to regain possession of their chattels, ‘The remedies 
suggested, however, were not available te these defeniants, because 
they say they had no knowledge of a levy before sale. Plnintiff 
argues that knowledge should be imputed to them beeause the sale 
was advertised, the store closed and the sale of ice cream by 
Drexel Ice Cream Coe to Gotsis had been interrupted subsecuent to 
July 2lst, the date of the sale. in the face of the positive testi- 
mony of defendants denying knowledge, this question, tegether with 
others, beesme one of fact for the jury's determination. 

Lastly, it is urged that evidence of the chattel mortgage 
offered by Drexel Iee Cream Co., and of the conditional s»les eon- 
tract by Liquid Carbonic Company were collateral attacks on the 
title of plaintiff, and should not have been admitted in evidence. 
The record discloses that both Gotsis and Gievan, called os witnesses 
on behalf of defendants, were permitted te testify concerning the 
chattel mortgage without objection. Therofere, the admission of the 
mortgage in evidenee was merely cumuletive of the evidence that the 
property was mortgaged. Moreover, it is fundamental in an action for 
trespass that plaintiff mist show a right ef property in himssif and 
actual or constructive possession thereof, and it was therefore com- 
petent for defendants to show, if they could, that plaintiff had no 
title, by introducing evidenee that title was in some other person. 

The erux of the controversy between the parties depended 
principally upon the question of possession of the premises and the 
manner of entry. Beth of these questions were controverted. The 
eourt instrueted the jury rather fully upon all the issues involved, 
and no question is raised as te the propriety of the instructions, 
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either given or refused. ‘The court also included in its charge 
te the jury the rule governing the measure of damages in the event 
the jury should find for plaintiff. There is no contention that 
the ease was unfairly tried, or that any errer was committed by the 
eourt except on the admissibility of the chattel mortgage and condi- 
tional sales contract. Under these circumstances we think the 
salient points of controversy in the case were prineipally questions 
of fact which the jury determined adversely to plaintiff. From e 
earsful exanination of the record we believe the verdict of the jury 
is amply sustained by the evidence. Accordingly, the judgment of 
the superior court is affirmed. 

APY IRMB, 


Seanlan, FP. Js, and Sullivan, J., coneure 
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MR. JUSTICE FRIEND DELIVERED THE OPINION OF THE COURT, 


Plaintiff brought an action at law te recover for 
personal injuries sustained as a result of an automobile accident, 
joining “ichord H. Speo and Blue Cab Company, 2 corporation, as 
defendants. Trial was had by jury resulting in a verdict for 
Plaintiff and against both defendants, in the sum of 92,000. After 
verdict, but before judgment, Blue Cab Co. paid plaintiff °1,000, 
and took from her a covenant not to sue and = stipulstion to diemigs 
it as a defendant. Thereupon, with the consent of plaintiff, the 
court ordered a remitiitur of $1,000, and entered judgment for 
$1,000 ageinet Speoo alone, from which he prosecutes this appeal. 

Mo question is raised as to the pleadings. ‘The aecident 
oceurred on the evening of October 21, 1933. The defendant, Richard 
He Spoo, was driving seuth on Marion street, Onk Park, Tliinois, in 
a Chevrolet sedan, with his sister, Lois Spoo. When he approached 
the north side ef Lake street he came to a stop, pursuant te a red 
light on the etop and go light directing north and couthbound traffie 
along Marion street. When the stop and go light ehange? to green 
for trafcie moving north end south along Marion street Spoo proceeded 
across Lake street. According to all the evidences he woe driving 
Slowly, and as he testified was proceeding in second gecr while 
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Marion street at its intersection with Lake street jogs 
to the east, so that the enst eurb of Marion street, north of Lake 
strect, is on a line with the west eurb of Marion street south of 
Lake street. ‘ccording to Spoo's testimony he was proceeding south 
on Merion street across Lake street, joxzzing to the left, when he 
observed plaintiff erossing Marion street on the south side of Lake 
street, walking exst. She was then past the middle of the street 
and had proeeeded beyond the path of his car. At that moment an 
automobile on Marion street south of Lake street, proceeding north, 
Droke out of the line ef cars and as it came toward plaintiff she 
suddenly stepped back into the path of Spoo's car, without looking 
back and without any warning to Spoe who applied his brakes at once 
and came to a stop. Almost immediately theresfter the cab, operated 
by defendant Blue Cab Compeny, coming from behind, collided with the 
rear of Spoo's car, pushing it forward several feet. Plaintiff was 
_ struck by Spoo's car, thrown to the pavement, and injured. Speo 
insists that he came te a complete stop when plaintiff suddenly 
stepped inte the path of his ear, and that the injury was caused by 
the impact of the Blue Cab Company's ear against the rear of his 
automobile, pushing it forward several feet upon and against plaintiff. 
Plaintiff, on the other hand, contends end charges in her complaint 
that Spoo, through the negligent manner in whieh he was operating his 
automobile, struck plaintiff before the collision between the Blue 
Gab Company ear and Spoo's automobile. 

Plaintiff testified thet as she erossed Marion street she 
looked toward a stop light located on the southeast corner of the 
intersection, and that this licht wee green for east and west traffies 
Aecording te her own testimony she looked neither io the northeast 
mor north. It appears from the record that there is no traffie light 
at the southeast corner of the intersection of Marion and Lake streets 


whieh con be green for east and west traffic. rom a photograph re- 
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received in evidence it appeara that the stop and go light located 
at thet point has only two sides, which face north and south 
respectively; it dees net contain any lights to regulate east and 
west traffic. The light is located on the east side of Marion 
street in front of a fruit store on the corner, and, as shown by 
the photographer in evidenee, it affords no indication to « person 
proceeding in an easterly direction on Lake street as to whether 
the signal light for north and south traffie is red or green. if 
Plaintiff was able to observe a green light, ss she testified, it 
must have been a signal for treffic te preceet nerth and seuth. 
Some five or six witnesses testified that the traffie lights were 
green, in favor ef poo, as he crossed ond at the time of the 
aecident, and plaintiff wac the only witness who testified otherwise. 
Aeecording to the uncontroverted evidenee Spoo was driving 
Slowly. He tentifie! that he was net exceeding 15 milez an hour. The 
driver of the Blue cab immediately behind him, who was aleo crossing 
with the green light, stated that he followed Gpoo driving sabeut 10 
miles an hour, and that Spoo was proceeding only slightly faster. It 
is also coneeded that upon the approach of a ear from the south plain- 
tiff stepped back in the line of Spoo's path ami that the accident 
occurred almost inestently thereafter. ‘poo insists that he was in 
the exercise of extreme care in crossings that he had atopped at the 
intersection of Lake street in cbedience to « red light signal, and 
after the lights changed to green had proceeded slowly across Lake 
etreet and saw plaintiff on the south side of the street: that she 
had crossed the path of his car before he reached the east ani west 
eressing on the south side of Lake street and when she suddenly 
stepped back inte the path of his car he came to an immediate stop, 
thus doing everything which could be expected of him in the exercise 
of due eare and enution; and that but fer the impact of the esb 


behind him, plaintiff would not have been injurede 
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From a careful examination of the record we are unable 
to find any evidence of negligemee on the part of defendant Spoo, 
which could properly be submitted to the jury. Plaintiff was 
obviously mistaken when she testified that “there wes the usual 
type of stop and go light which operates sutomtically with red, 
green and yellow or orange changing light,“ for the phetegraph in 
evidence clearly shows that it was not the usual type of stop and 
go light. it had lights on two sides only, facing north and southe 
Its east and west sides are smooth surfaces, containing no lights 
whatsoever. She was likewise obviously mistaken in steting that 
"I was crossing with the green light in frent of me." If she did 
see a green light, it must have been the one signalling north and 
south traffic to proceed, and the only possible inferenee to be 
drawn from her testimony is that she crossed Marion street against 
the traffie signal for east end weet traffic and that in doing se 
she was negligent. 
Plaintiff's counsel lays great stress upon the contention 
that Spoo's car struck plaintiff before ite rear-end collision with 
the Blue Cab Company’s cab, and from this it is argued that it wes 
Speo's negligence whieh injured plaintiff rather than the impact of 
the eceb in the rear, which Spoo testified pushed him several feet 
forward and against plaintiff. Several witnesses, including one who 
testified for plaintiff, stated that they heard a collision and almost 
instently saw plaintiff fall to the pavement. Spoo and his sister, 
Lois, both testified that his ear came to a full stop when plaintiff 
stepped back inte his path of travel and that plaintiff was struck 
only after the impact with the cab in the rear. In our view of the 
ease the determination of this controverted fact is not controlling. 
if, as the undisputed evidence clezrly indicates, Spoo was crossing 
Lake street slowly and earefully with the traffic signals, with his 


@ar under control, and stopped instantly when plaintiff stepped back 
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into his path of travel without warning, while crossing a busy 
highway ageinst traffie signals, he did ell thet any reasonably 
prudent person would or should have done and it would be immaterial, 
as « matter of law, whether she was struck before or after the 

two 
collision of the/omrs. To charge him with negligence under the 
circumstances «oul? be to hold him an insurer, anid thia ia not the 
law. ‘“e think plaintiff's negligence in crossing against trafiie 
sigasis and failing to look er warn Spoo before atepping backward 
into the path of his enr was the proximate ecxuse of her injuries. 
Taking the evidence addueed upon the hearing in the light most 
favorable to plaintiff we fail to find therein any evidence of nege 
ligence on the part of defendant Gpec. 

At the close of plaintiff's cust, and agunin at the close 
of all the evidence, Spoo made a motion for a directed verdict, 
which the court took under edvisement.» <fter the verdict had been 
returned, the court denied Spoo's motion. See. 68 of the Civil 
Practice set, (chap. 110, lll. State Bar State., 1935), provides: 

"(3) (bp). If the party against whon the verdict of 
the jury was rendered shell assign error in the Appellate or 
Supreme Court upon the refusal ef the trial court to direet a 
verdict in his favor or to order judgment entered notwithstanding 
the verdict, and the «ppeliate or Oupreme Court shall be of opinion 
that the trial court committed such error, the decision of the 
trial court shel be reversed and judgment shall be entered or 
ordered by the Appelinte or Suprome Court notwithetending the 
verdict, unless it shall appear that there was ewueh error on the 
trial as would have entitied the party in whese fever the verdict 


Was rendered to a mew trial if such verdiet and judgment had been 


aaverse te such party, in which esse a new trial shall be ordered. 
* #, ee 


Bees 92, (1)» (f), of the same act contains the following 
provision: 


"(1) In all appeale the reviewing court may, in ite 
@iseretion, and on such terms as it deems just, - 


(f) Give any judgment and wake any order whieh ought 
te have been given or made, and make sueh other and further orders 
and grant such relief, including a remandmeat, a partial reversal, 
the erder of « partial new trial, the entry of a remittitur, or 
the ievuance of execution, as the case may require.* _ 
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We think the court should have directed a verdict for 
Spoo, or granted hie motion for judgment notwithstanding the 
verdict, upon the facts of the case, an’ ite failure te do se 
constituted error. 

Judgment of the cireuit court will therefore be 
reversed without remanding and judgment entered here in favor 
of defendant Spoo and againat plaintiff, pursuant to the fore- 
going provisions of the Civil Practice act. 

BEVERSERD WITHOUT REMANDING AND 


JUOGMNT 
MRS IW FAVOR OF DEFRWDANT, SPOO, AND 
AGAING? PLAINTIFY. 


Seanlan, Pe Je, and Sullivan, Je» coneure 
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MARIE LARSED, ) 
Complainant » 
Ve ) 
SAMUEL FOX et Ales } 
Defendants. 
APPHAL FROM CIRCULT GOURT 

OF COOK COUNTY 

W. 0. vIcUS, ‘ 
) 


Appeliant, . v | ey 
i 283 [.4.634 
MARIE LANSEN and OTTO “p 
C. RENTHG, 
Appellees. 


Wi. JUSTICES FRIEND DELIVERAD THE OPINION OF THY COURT. 


January 165 1926, a dseree was entered in the circuit 
egurt in the ease of Marie Larson v. Samucl Fox et al., which 
found that there was due Marie Larsen, the complainant, the sum 
ef $292.50 principal, together with interest thereon, and provideds 

"That the said complainant, Marie Larsen, has & valid 
lien upon eaid premises for seid amounte hereinbefore specified 
for the said sump and interest thercon amounting to Two Hundred 
Ninety-two and 50/100 ($292.50) Dollars, and for her solicitor's 
fees herein in the smoeunt of Three Hundred ($500.00) Dollars, 
and for court costs herein taxed et Forty-two and 80/100 ($42.80) 
Dollars. * * #** 

Subsequent te the entry of the deoree, Mollie Weinberg, 
ene of the defendants, filed a bill of review in the circuit court, 
ef @ result of whieh the exiginal deeree was set aside. On appeal 
to this court the second deeree was reversed, leaving the original 
Geeree in full foree and effect. 

Meanwhile the term of the master whe had been directed te 


sell the premises expired and Otto C. Rentner, appellee hereiny was 
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directed to make the sale under the originel decree. He proceed- 
ad se to de and received the eum of $1,030.25. 

September 25, 1934, after the sale by the master, and 
More than eicht years after the decree was entered, W. Oe Dicus 
filed = petition in the proceeding, setting forth substantially 
the foregoing facts and praying that defendants be required to 
answer the petition within a short day and that the master be 
directed to pxy him the sum of $300 from the proceeds of the sale. 

Rentner ahswered the petition, stating that he had on hand 
$1,030.25 and averring that the decree under which he had made the 
sale provided: 

"That said master, out of the proceeds of saie sale, 
retain his fees, disbursements and commissions herein, and pay te 
res eificer of this court the costs in this enuse taxed hersin at 
$42.80, and out of the remainder pay to the complainant the amount 
of this deeree found to be due her, with interest thereon at the 
rate of 5% per annum from the date of this deerse to the date of 
such sale." 

Marie Larsen filed her answer to the petition stating that 
Barl J. Walker, who represented her in the original proceeding, had 
abandoned the cose when the bill of review was filed and sugested 
that she employ other counsel, and averred that Walker wis not to be 
paid except upon celleetion and that there was nothing due him for 
attorney's fees. 

October 17, 1954, the chancellor dismissed the petition of 
Dieus and this appeal followed. Subsequent to the dismissal of the 
petition the meter paid the moneys on hend to Marie Larsen, ac 
directed by the decree. 

Dicus' claim to $500 is based upon an assignment from Bart 
J. Walker, dated September 18, 1934, as follows: 

a watteel an te ae the are | of the first part 

+ Walker) on ay 
Fecovered « Decree in the case Gf Marie Larsen agaigst ollie 
Weinberg for Soliciter's fees of Three Hundred are, as will 
by the rocord thersef more fully appear * * * hag gold, assigned, 
transferred and set over, and by these presents do B@ll, assigns 


transfer and set over unte said party of the second part ( Dieus) 
and his assigns, the said judgment.” 
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It is urged on behalf of Dicus that the chancellor had 
power to change the decree after term time and should have modified 
it so as te require the meter to pay him $300 with interest; that 
Marie Larsen had no interest in the $500 which had been awarded her 
as solicitor's fees; that it rightfully belonged to her solicitor 
and should have been paid to his assignees and that the sum “was ill- 
gotten gains to her." 

We see no merit in that contention, for the decree expressly 
found that there was due Merie Larsen $592.50 and costs, including the 
sum of $500 allowed as solicitor's fees, and it provided that the 
defendants pay her the sum of $592.50 with interest, It is therefore 
obvieus that farl J. Walker at the time of the assignment had nething 
to assign, beeause under the deerse nothing was te be paid him nor was 
anything apparently due him, for Walker, who testified on behalf of 
Dicus upon the hearing on the petition, stated that he was soliciter 
‘fer Marie Larsen in the proceeding in which $300 was allowed "to 
complainant” for solicitor's fees. He did not atate, however, that 
he had not been paid for his services or that anything wae due him 
from Merie Larsen. Marie Larsen's anewer specifically denied that 
there was anything due Walker for atterney’s fees. 

Dieus* brief cites several eases purporting te hold that a 
eourt of equity has jurisdiction to amend its decree after the term 
in so far as the change affects only the method of enforcement and 
mot the merits of the suit. One of the cases cited is Madison & 
Kedzie Stete Bank v+ Corrugating Co., 265 Ille App. 503, That case 
was later token to the Supreme court by certiorari (351 Ill. 180), 
and it was there held that “after the term of court had sdjourned the 
court had no jurisdiction to review and correct or change those orders 


under the se-celled petitions of defendants in errors * * *" in dis- 


Ctssing the question here under consideration, the court said: (p.191) 
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"These decretal orders were under the contre] of the 
court during the term at which they were entered, and micht 
have been modified, set aside or vaeated during the term they 
were entered, or subsequently, upon motion made during the term 
and continued to a subsequent term. After the term expired the 
court wes without power to change or modify the orders except 
as te matters of form or mere clerical errors or misprisions of 
the clerk, an’ the court was without power to set aside, vacate 
or annul the orders, as they were final and 7 have bt orders. 


Relief against the deecretal orders could only ha tained by 

1 or writ ef error if the errors were appareMt on the face 
of the record, and if not, by bill of review or bill to impesch 
the deeree fox fraud or other sufficient cause, Tosetti Brg. 
Go. v- Koehler, 200 Ill. 369." 

Metropolitan Trust Co. vw. Perry, 194 Lille Appe 277, is 
eited also. In that proceeding one of the litigants had paid the 
master an amount requested by him as hie fees. The deeree entered 
in the ease did not fix the master's fees, and a petition was filed 
to require the master to pay back some of the money paid him, and 
the court so ordered. 

In Finn vw,» Wetmore, 212 [11+ App» 550, another case relied 
on by Dicus, a deeree of foreclosure was entered requiring a master 
_ to pay to the holders of bonds described in the trust deed being 
foreclosed the cum of $304.01 for each bond, from the proceeds of 
the sale. Defendant in error held seven bonds, and first learned 
of the foreclosure suit severel yeors after the decree had been 
entered. She then presented her bonds to the master in chancery, 
who faileéd to pay her as provided in the decree. “he thereupon 
filed a petition seeking =n order on the master to pay her the amount 
due on her bonds, and the court #6 ordered. in entering an order 
on the petition the court was not attempting to modify the decree 
in any particular, but merely entered a supplemental order to enforce 
the decree, which presents en entirely different situation. Had the 
ehaneecllor in the instant case granted the prayer of the petition and 
ordered the master to turn over te Dicus the $500 allowed Movie Larsen 
at se@liciter’s fees, he would have had to disturb the findings of the 
decree and modify its terms. This the court eould not do eight years 


after the decree was entered. (Madison & Kedzie State Bank y. 
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forrugating Co., 551 [ll. 180.) Moreover, Dieus was not a party 
to the original cuit, nor was Walker, throuch whem he Claims, and 


we think the chancellor properly denied the petition. 
Yor the reasons stated the order of the cireuit court 
is affixmed. 


AFFIPMGDe 


Seanlan, Pe Jes and Sullivan, Jeo» Concours 
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THE MIWUTE FREELSR CORPORATION, 





@ corporation, ; 
Plaintiff in Grrer, BHROR TO CIPCUIT 
¥e COUNT, COOK coUuNTY. 
ALLIANCE CASUALTY COMPANY, 4 
eee nitentant tn Raven, 83 1.A.634 


Mi. JUSTICS FRIEND D&LIVircky THE OPI MLO OF THA COURT. 


Plaintiff filed an aetion of ssevmpsit in the cireuit 
court against defendant as surety on a contract performances bonds 
The case was tried by the court without a jury, resulting in a 
finding of the issues and judgment in favor of defendent, for the 
reversal of which plaintiff hae sued out this «rit of errer. 

The essential facts disclose that in the summer ef 1950 
plaintiff, an lllineis corporations, owned letters patent on a metal 
éeviee intended for uee in freesing ice cream and fruit juices, Its 
@laimed utility lay in ite capaci ty te complete the freesing process 
within the peried of one minute. ‘one of the patented freesers had 
been manufactured for sale in the mrket, nor had dies suitable for 
factery production of the freeser been designed or made. 

In April, 1930, one Gobberdiel, acting for plaintif’, ealled 
on Hudson A. Tedman, mechanical engineer located ct Galesburg, illinois, 
and there engaged in the manufecture of dies, tools and shop equipment, 
and diseussed with him the Minute Preeszer and the contemplated design 
of suitable dies for ite manufseture and the ultimate marketing of the 
device. Prier thereto plaintiff had had no business relations vith 
Tedman, and the latter did aot know any of plaintiff's officers or 
agente. As = result of this interview Tedman came to Chicage where 
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he interviewed 5. J. Resenthal, plaintiff's agent, whe inquired 
about the price of dies and matters pertaining te the coset of 


manufacture. Tedman agreed, upon hic return to Galesburg, to 
study the die requiremente of plaintiff and submit a preposal for 
their manufnaeture, At that time detailed specifications fer the 
freezer had not been drawn, and it was evidently the expectation of 
both Tedman and Rosenthal that by unite’ study of the problem a 
satisfactory freeser could be designed. 

Witnesses claiming to have expert knowledge of dies and 
their use by manufacturers testified in substenee that o dle is a 
tool by which a piece of metal is formed inte a definite shape, 
The die consists of a male and female part. The male part is 
attached to the moving and upper portion of the press, while the 
female part is secured by meane of bolts to the lower and imuevable 
platform-like portion of the press. ‘“heet metal is inserted between 
the upper and lower die parts, and upon appliecntion of foree through 
the movable part of the presse the male portion of the die is brought 
inte contact with the metal, thereby forcing it into the female por-~ 
tion of the die. The metal is thus sheped inte the peculiar form of 
the dies. Witnesses testified that dies may be cither large or emall, 
depending upon the dimensions ef the manufactured parts, an! that 
presses are likewise of many sizes and shapes, which cannot be modified 
or changed to receive dies. it is therefore necessary for the die 
maker to know the size and shape of the partieuler presses in order 
that he may make the dies to fit them. These predetermined dimensions 
are eslled “shop requirements.“ The sbsence of uniformity wong 
manufacturers ee te press equipment excludes the use of dics made fer 
the presses ef ene manufseturer in the presses of other shops. 

Yollowing the conference between Rosenthal and Tedmen in 


\pril, 1930, another meeting took place in Noventhal’s office in 


Chieage the first week in May of that year. ‘the parties had then 
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formulated ideas as to the shape, aise and other characteristics 

of the freezer, and devired to formulate engineering epecifieations 
for ite production and to agree upon the price of the dies. Tedman 
pointed out to Rosenthal the necessity of knowing the size and shape 
of the particular presses to be used in the manufacture of the 
freesers, in order thet he might make the diew to fit, and the con- 
sejuent necessity of securing a manufacturer before completing the 
drawings for the dies to be used in the manufscture of the fressern. 

It appears that Tedman had previously devsigned and mace dies for the 
Bersted Menufacturing Company, of Clearing, tliinois, and he sugcested 
that pleintiff make arrangements with the Bereted Company for the 
manufacture of the freezers. This suggestion led te « conference 
between Posenthal and Gobberdiel on behalf of plaintiff, fedman and 
representatives of the Bersted Company, whergin the technical phases 
of factory production ef the freezers was considered. “%vidently 
acting upon the assumption that the Bersted Company would manufacture 
the freezers for plaintiff, Tedman directed his dreafteman te proceed 
with the work of making detailed drawings,and outlined in a letter to 
Ferenthal the terms upon which he would make the dies. Theresfter, 

on May 18, 1930, the parties entered inte a contract which required 
plaintiff to pay Tedman $5,090 fer designing and constructing dies 
suitable for the mamifacture of all freezer parts, which were onwerate 
in a schedule attached te the contract. The contract contained a re- 
eital thet the consideration of 25,000 to Tedman had been paid in ful, 
“the receipt whereef is hereby acknowledged by the party of the second 
parte" This recital was apparently untrue, because Tedman woe aetually 
paid only $1,600 in eash and reeeived the unsecured non-negotiable 
principal promissory netes ef Rosenthal aggregating $4,000, whieh 

were never paid, and a cheek for $4,000 which was never cashed. By 
the terms ef the agreement Tedman was required te complete the tool 
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equipment within sixty ¢aye aad to design ami cut the dies so as 

te “conform in every reupect te the shop requirements of seid Bersted 
Compeny for the manufacture ef said Minute Freexers.“ The contract 
further required Todman toe furnish « contractor's completion bend, 
Aecordingly he made applicstion te defendent fer such a bond, and 

im connection with his epplication exhibited his eontract with plain- 
tiff. Sefendant exeeuted the bond as surety May 6, 1930, and it was 
thereafter delivered to plaintifY. ‘The bond ¢ontaings the following 


material conditionst 


“1. The Obligee shali, at the times end in the manner 
specified in the contract, fully comply with o11 the terms thereof, 
and if the Obligee éefault in the performance of any matter or thi 
Seca or required in this bend, or in the contract, the Surety « 

mreupon be relieved of ali liability hereunder. 


"Qe If the Prineipal shall in any monner default in the 
a of any matter or thing specified in the contract, er 
the Prine shall abandon the work previded in the contract on 
the part of the Principal te be done, the Obligee shall iametiavely 
#0 notify the Surety at ite Home Office in the “ity of Philadelphia, 
Pennsylvenia, * * *. 


** & & 


“4- if any changes or alterations the Principal or 
Obliges ahaha be made in the plans or specifiextions for the work 
described in the contract, the Obliges shall immediately netify the 
Surety thereof, giving « description and stating the amount ef money 
involved by such changes or alteratious. * * * 


2 * & 


"6, This bend deca not a te nor cover guarantess of 
the work specified in the contract; * * * nor for demages caused by 
delay in completing the work comet such damages se heave actua 
been sustained and proved, but in ne event in axeess of 10% of 
penal «meunt of this instrument, 


"7, # & # 1B shall the Surety be Liesble hereunder unless the 
eonsideration the Obligee to the *ringipsal fer the performance 
ef the contrac he be cash. 


"8. ‘Tone of the conditions or previsions contained in this 
bond shall be deomed waived or altered by the Surety unless the written 
consent to such waiver or alteration be duly executed by ita President 
- a Vieo-Presisent and ite en] be thereto affixed and dwly attested; 

w &, 


"9, All notices and ether evidence required by this boni 
to be furnished by the Obligee te the Surety shall be in writing and 
shall be forwarded by registered mail to the <urety at ite principal 
offices in Philadelphia, Pennsylvania." 
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Follewing the execution of plaintiff's contract with Tedman 
@ second conference took place in the offices of the Bersted Company, 
attended by Resenthal, Tedman and one Kaubicch, whe was seeretary- 
treasurer and general credit manager of the Bersted Companys Rosene 
thel 4esired the Bersted Company to execute a contract for the mane 
facture of the freesers, but the company wished first te determine 
Plaintiff's credit standing, which evidently prevad unectisfectory, 
Because the contract woe never exeouted and there appesre to have been 
mo further discussion ef the metter «with the Bersted Company after 
May 20, 1930. Todman evidently wee aware of plaintiff's failure te 
french an sgresuent with Sereted Company, for on June 4, 1930, he 
wrote to Rosenthal as fellows: 

"Se have preceeded with your werk about as far as we can 
oO sagt Neg ing IE Re 
fit his conditions.” 
He also suggested a meeting in his shop ot Galesburg betwean plain- 
. $iff's representatives, himeslf and one Gray, & prospective monufaeturer 
fer plaintiff's freezers. The meeting was arranged fer June 12 and 
Resenthal then expressed his desire that Gray Breese marnafecture the 
freezer in their factory «i Plane, illineie, and asked Gray te submit 
a@ price as the bosis for further discussions Tedman secured from Gray 
such data ss woulé onable him to modify the drawings to meet the shop 
requirements of Gray Bros.e' factory, and the recuirec changes were 
thererfter uate. For reasens not disclosed by the record plaintiff 
failed to contract with Gray Bros. and the negotiatiens were dropped. 

in his efferte te secure someone to manufecture the freezers, 
Fesenthal requested Tedman, as late as July 22, 1936, to send drawings 
te the Clum lig. Coe, in Milwaukee, and blueprints were alec requested 
by him for submission to another, unidentified, manufecturer. Tedmwan 
eent the drawings to the Clim Mfg- Co., az Kosenthal had requested» 


but evidently no contract was ever made with thet concera for the macu- 
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facture of plaintiff's preduct. There is some dispute in the erie 
éence as to whether Losenthal negotiated with Gray Bros., but he 
etated that “we were negotiating with « good many manufacturers 
already for getting a priee for the manufacturing of that freczer. 
And Gray happened te be one of then.” 

Yellowing the expiration of the sixty-day peried within 
whieh Tedman bad agree’ that the dies would be made and delivered, 
Plaintiff's attorney sent te Teiman a written notice, dated July 
28, 1930, calling attention te his default, and thereafter, in 
October, 1930, suit against defendant follewed. 

Plaintiff's dseclaretion alleged the exeeution ef the bend; 
that defendant and Tecmen hed jointly obligated themselves te ine 
demnify plaintiff to the extent of $5,099 agcinst lees or damage 
eauned by the failure of Tedman to faithfully perform the contract 
for the manufacture of dies in the event that the same should not 
be completed and ¢eliveree te plaintiff within sixty days from the 
éste of the contract; that Tedman had net completed his werk nor 
@elivered the dies, =8 sgreed, nor paid the $5,000 stipulated in 
the contract, and that defendant had likewise refused to pay the 
eum of $5,000 when requested, by reason whereof plaintiff was damaged 
te the extent ef $5,090, fer which suit wee brought. 

Te the feregeing declaration defendant file? @ plea of the 
general iseue and several special pless, setting forth the following 


édefensest 


1) Theat pleinti’f did net perform its part of the vontract, 
in thet it feiled to pay Tedman the sum of $5,000, as stated in the 
contract, but paid him only the sum of ©1,000; 


(2) That defendant would not have executed the bend except 
that it believed plaintiff had paid Tedmen ths entire sum ef $5,000, 
as stated in the contract, and that plaintiff at all times knew that 
it had not paid the sum of $5,000 to Tedman, and 


(3) Theat when the contrect between plaintiff and Tedman 
was made plaintiff knew the same wos impossible of performance, for 
that plaintiff bad not paid Tedman the sum of §5,000 and knew that 


it was impossible for him te manufacture the tool equipment referred °° 
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in the contract so us to conform in every respect with the shop 
requirements of the Bereted Mfge “O- 


As to the first of these defenses, it is urged that defendant 
was induced te execute the surety bend, which is the basin fer the 
suit, by the felse end fraudulent representations ef plaintiff that 
the entire sum ef $5,000 had bean paid to Tedman as o consideration 
for the services to be renmiered by kim; that paragraph seven of the 
bend expressly provided that defendant should not be liable on the 
bend unless the consideration paid by the obligee (plaintiff) to the 
prineipal (Tedman} for the performance of the contract should be eoshy 
that this representation was material, and furnished ene of the 
principal inducements whereby defendant becems surety for Tedman: that 
the misrepresentation wae knowingly made, and beesuse of these cirexm- 
stonees rendere the bend invalid and @iechorgse the defendunt from ite 
Aiability. Plaintiff's brief stctes but twe prepositions, an¢ one 
of these is in reply to the foresoing contention of ¢efendant. Plaine 

‘$422 does not deny the legal aspect of thie prepesition, ner does it 
eite any authority contrary te the nweerquz decisions cited by defend- 
ant, holding in effect that misrepresentation ef eny material fact, 
when knowingly made, renders the bend invalid end discharges the 
surety from his liability. 

Plaintiff takes the position in point 1 of ite brief that 
“in the absence of proof to the contrary, the presumption is that the 
eonsideretion mentioned in the contract ves paid im exssh.” The recerd 
is net entirely clear as te the exact manner in which the consideration 
was paid. it shows, however, that Tedmn reeeived enly $1,090 in cashe 
For seme unexpleined reaseon, which defendant characterizes as an intent 
on the part of plaintiff "te give color te the recited peyment ef the 
consideration and thus strengthen the paraphernalia ef deception used 
in imdueing the surety to execute the bend," Rosenthal gave Tedman, in 
addition te the $1,000 eash, netes aggregating $4,600 and alse a check 
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for $4,000. Odvieurly this was . duplication of the purperted 
payment of the difference between the eash received ond the contract 


eonsideretion of $5,000. Tedman needed working eupitel to conplete 


his contract, and if he hed been paid the $5,090 exsh recited in the 
eéakene’ it would undoubtedly have minimiced the risk whieh defendant 
asoumed in its suretyship undertaking, and this, from the standpoint 
of defendant, was an important and very material facter. fedman 
eeught to discount the notes, but evidently plaintiff had ne fiman- 
cial standing and the notes could not be discounted. Although there 
ig no specific proof on the subject, the plein inference is that the 
cheek was never cashed, fer on May 26, 1936, Kesenthal requested 
Tedman “te be 20 kind and send me our contract, which we gave to 

Myre Gobberdiel for you to sign, tegether «ith my perrenal cheek.“ 

The contract was returned to Nosenthal, but the recerd does not dis- 
close whether er not the cheek was «lee returned. The contract 
between plaintiff and Tedman wer signed about way 15th, ot which tine 
the 21,900 cash, notes and cheek consideration passed to Tedman, and 
since Resenthal requested the return of the chook as late as May 
26th, it io evident that it had not been enshed up to that time. Nor 
is there any evidence in the reserd that it ever was eoshed. Moreover, 
it was shown by defendant that os late aa July 2, 1930, Kesenthal 
sought to secure a loan for Tedman from some third person as aeceesary 
eapital for completing hie contract, which lends additional forces to 
the contention thet Tedman received only °1,900 in actual cash when 
the agreement was exeeuted. The sum and substanee of the matter is 
that the failure or inadvertenes of defendant to preve specifically 
that the notes were never paid er the cheek cashed,is seized upon by 
plaintiff to obviate the force ef the authorities, ‘he enly cenclusion 
thet ean be fairly drawn from the cirewmetanees af the cxse is that 
Tedman reesived only $1,000, and therefore the representation cone 
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teined in the contrect wos untrue. The legal effeet of such mis~ 
representation ie discuseed in the numerous decisions cited by 
defondunt. oquitable Surety Ves ve Board of Comuianioners, 231 
Fed. 33, wee 2 suit ageinst a contractor and his surety on «a bend 
given to secure performance on a contract to dig 2 canal. The agree- 
ment stated that the consideration te be paid to the contractor was 
$19,500. The agreed consideration was in fact only $18,000. The 
court characterized the differenee as a serious misrepresentation, 
and said: (p» 40) 

"Coming to the request with reference to whet is claimed 
te be « misrepresentation as to the contract price, we deem this 
one of the post material matters os to which s request was made. 
To represent te the surety company that they wore te receive $19,500, 
when, av a matter of fact, they were te revsive only £13,000, if the 
Fepreseatation wae wade at the instance or with the knowledge of the 
drainage commiseioners, would « orteinly be such « serious aie-~ 
Fepresentation ag would heve auth@riged the court te submit te the 
jury the question as to whether that inerensed the hasard and risk 
ef the surety company to the extent thet it relieved it frem Liability 
@n the bond. “* * «# think the surety company was elearly entitled 
to the charge requested on thia subject." 

In Pittsburgh Plate Glass Co, ve Fidelity © Depesit Cars 193 
Be Ge 769, the ourety on a contreecter’s bond was relieved of Lisbility 
beenure the prineipal sad named obliges represented to the surety that 
‘the principal was to receive $418,896 in oneh fer building = hotel, 
whereas the parties head retuelly agreed that pert of tke consideration 
should be paid in bonds and the actus] considerstion moving te the cone 
tractor wae further diminished by his secret promise to pay out certain 
funds to vorious third persons. That case resulted in «a reverasld of a 
judgment against the surety ead « new trial fer defendant om the isme 
aa te whether er not in compromising certain matters with the obliges 
wader the bond defendant hed waived the alleged fraud. 
St Abes 110 Va. 206, the court had under consideration the question af 
@ surety's Liability on # contract of suretyship entered into upen tas 


mistaken assumption thet the written ogreement ef the principal ond 
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erediter expressed their true agreement, and it was held that the 
deception was a bar te the action. The court declared it to be 
& well settled proposition that “where, with the knowledge or assent 
of the ereciter, there is a misrepresentation to the surety with 
regard te any material feet, whieh, if he had known, he might not 
have entered inte the undertaking of suretyship, it will thereby 
be rendered invalid and the surety discherged from his Liabilities.* 
The Supreme court of this etate had the subject under eon- 
sideration in Booth v- Storrs, 75 I11. 438, wherein they cited various 
Gases and then quoted from Jackson v» Duchorrie, 3 T. Rs S01, as 
follewat 
“Sow the principle te be drawn from the ceoses te whieh 
referenes has been made in the course of the argument is this, 
that if, with the knowledge or assent of the erediter, any material 
part of the transaction between the orediter and his debtor is mis- 
eeented te the surety, tie misrepresentation being such that 
but for the some having taken place, either the suretyship veuld 
not heve been entered inte at all, or, being entered into, the 
extent of the sursty’s léability might be thersby inereased, the 
surety so given is veid at lew, on the ground ef fraud,* 

Phe secend and only other ground urged fer reversal is that 
defendant failed to assume the burden of showing that a change wma 
made in the plans and specifications fer manufacturing plaintiff's 
freezer. it is conceded that efferts were made to secure some one 
ether then Bersted Company to manufacture the freezers in question 
with dies te be made by fedwan, but plaintiff stotes that it does 
not appear that it ewer direeted fedman not to make the dies in 
question to conform with the shop requirements of the Bersted Company, 
and that for the purposes of complying with the contract -11 that 


Tedman bad te do wae to make up the dies secording te the eriginnl 
specifications end tender the same t¢ plaintiff, This contention is 
contrary te the logic of the situation, as disclosed by the ovidenees, 
fer it is apparent thet Tedman could net prepare the dies until he 
knee whe the manufacturer of the freezer was to be and until he hed 
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receiyed from that manufacturer information as to the shen re- 
quirements oe cessory to make the dies fit the manufseturer's 
presses. it would have been felly for Teiman to make the dies 
fit the shop requirements of the Bersted Company, since he was 
fully aware that the Bersted Company had not contracted with 
plaintiff to carry on the manufacture of the freezers and that 
negotiations were subsequently carried on with Gray Brows, (lum 
Mfg. Company, and another unknown manufecturer to make plaintiff's 
produet. Until Tedman knew who the manufacturer would be and was 
apprised of ite shop requirements he could not very well have pre- 
ceeded with the completion of his die contract. Defendant saasumed 
and carried the burden of showing these circumstanees by competent 
and eonvincing evidence. 

befendent presents various other grounds to sustain the 
judgment, including the failure of plaintiff te preve substantial 
demages. However, since pleintiff relies selely upon the twe points 
hereinabove stated we consider it uinecessary te diseuss these 
additional pointe. 

Plaintiff failed tw file a complete abstract of the record, 
as required by rule 6 of the appellate court. The matters presented 
in the supplemental abstract were neecesary for a full consideret ion 
of the esse, and therefore the corst« of the supplementsel ebatract 
will be taxed against plaintiff. 

For the rensone stated the judgment of the cirenit court 
is sffirmed. 

A¥PVIF ME De 
Seamians Pe Jes and Sullivan, J., concurs 
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AMERICAN MOTORISTS INS UGANcEe 

COMPANY, a corporation, 
Appellant, 

APPEAL FROM GLRCUIT 


COURT, COOK COUNTY. 


283 I.A.634° 
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IWTEE-IWSURANCE EXCHANGE OF PHR 
ILLINOLS AUTOMOBIL® CLUB, DAVID 
ROSEMBACH, personally and as 
attorney in fact for the Inter- 
Insurance Exchange of the illinois 
Amtomobile Club, — ABEL et ale, 
Be 
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MR. JUSTICE PRISND DELIVERS THY OPINION OF THR COURT. 


Mereh 16, 1933, the Amerienn Moteriets Insurance Company 
brought an action at law against the Inter-Insuranee “xchange of 
The Tllineis ‘utomebile Club (hereinafter referred to os the 
Tzchange), David Rosenbach, personally and as attorney in fact 
of the Sxchange, and some 2800 of its individual mewbers, who 
are called “subscribers.” Summons was issued directing the sheriff 
of Sangamon county to serve the Sxehange and David Rogenbach, 
personally and as attorney in fact for the exchange. The sheriff 
made the following return to the sumnous: 


"I have duly served the within sumsons on the within 
named Inter-Ineurance ixechange of the lilinois Automobile Club 
by reading the within te Krnest Palmer, Acting Director of the 
Department of Trade and Commerce of the State of lliineis, 
appointed and acting attorney in this state upon whom all lawful 
process against the esaid inter-Iusuranee Jxchange of the illinois 
futomobile Club ean be served, and at the same time delivering te 
said Srnest Palmer a true copy thereof this 15th day of April, 

Ae De 1933. 1 cannet find in my county Pavid Rosenbach this 
13th day of ‘prils Ace De 1935." 


Als@, on March 16, 1935, plaintiff filed ite declaration charging 
trespass on the case on promises agoinst the Sxechange, Devid 
Rosenbach, personally and as attorney in fact for the Exchange, 
and the 2,800 persons, firme and corporations whose names appear 
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in schedule of defendants contained in the declaration and 
designated as subseribers of the Sxchange. Neither the Exehange, 
David Resenbach, nor any of the 2,600 persons whese names appear 

in the declaration, filed an appesranee or plea in the proceeding, 
and judgment by default for $1,911.27 wes taken by plaintiff spril 
26, 1934, against all the 2,800 persone mentioned in the declaration. 
The Exehange and Resenbach, ae attorney in fact, were not included 
in the judgment order. 

August 23, 1934, eleven of the individuals against whom 
Judgment was had appeared specially for the purpose of questioning 
the court's jurisdiction, and moved to vacate the judgment on the 
ground that no suit was ever commenced against the 2,800 persons 
named, no summons issued, no service had upen them, that they were 
not parties to the suit and the inclusion of their names in the 
judgment was not euthorised, and that the judgment was accordingly 
void for want of jurisdiction. The court allowed the motion, 
vacated the judgment and quashed the execution therctofore issued. 
This appeal follewed. 

The sole question involved ie whether the court acquired 
juriediction of the individual defendants by service of summons 
upon the Director ef Trade and Commerce in accordance with the 
statutory provisions regulating the business of reciproeal or 
inter-insurance. The inter-insurance or recipreesl plan contemplates 
the association of persons, called “subscribers,” for the purpose of 
exchanging among themselves policies of insuranee through the agenoy 
ef an attorney in fact. The organization is not a corporction, but 
ig known in law as a voluntary osseciation. The entire management 
of the business and the responsibility fer its conduct is vested in 
the attorney in fact, and the only participation in the business by 
the policy holders consists in the exchange of insurance policies 
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with their asseciates and the payment of the stipulated premiums. 

The agreement and power of attorney executed by the defend- 
ants authorizing the attorney in fact to exehange policies of insur- 
anee and to reineure the risks as specified, alse contains the 


following provision: 

‘Ny said attorney in fact is hereby expressly empowered to 
adjust and settle all losses and claims made under insuranee policies 
and agreements exchanging indemnity, to accept service and enter my 
appearance in actions, suits and other proceedings at lew or in 
equity, and to institute such proceedings, or ony of them, and to 
prosseute, defend, compromise and adjust the same, ete. * * * 

"My said attorney is hereby expressly empowered to appoint 
and authorize the Director of Trade and Commeree of the State of 
Illinois to accept service of process in any action, suit or pro- 
eeeding against me at law or in equity arising or growing out of my 
subseription at such Inter-Insuranee Exchange of the Tllinois Auto- 
mobile Club." 

Cahill's lilinois Revised Statutes, 1935, chape 73, pare 41, 
et segs, which regulates reciprocal or inter-insuranee, provides in 
effect that contracts of insurance may be executed by an attorney in 
fact duly authorized and acting for the subscribers, and that the 
office of the attorney in fact may be maintained at such place or 
places as may be designated by the subscribers in the power of attor- 
ney; that the attorney in fact shall file with the Directoxy of Trade 
and Commerce a declaration specifying the name sf the attorney in fact, 
the name or designation under which the contracts are to be sued, a 
copy of the form of power of attorney or other authority of the attorney 
in fact under which the insurance is effected or exchanged and a form 
of the entire contract between the attorney in fact and subscriber. 

The act provides that when the attorney in fact presents te 
the Director of Trade and Commeree evidenee sufficient to satisfy 
him that he has complied with the provisions of the Aet, and has 
filed with the director an appointment designating the Director of 
Trade and Commerce as agent te accept and acknowledge service of 
process for the subseribers, then the director may issue to the 
attorney in fact a license authorizing him in the name of the sub- 


seribers to issue policies. 
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Pare 64 (sec. 14) of the act provides that any action may 
be brought against all subseribers in the county in which the cause 
of action arises or where claimant resides, that service shall be 
had upon the attorney in fact or the Director of Trade ami Commeree, 
and that “service of process procured against any subscriber in any 
other manner shall not be legal-* 

Pare 55 (sec. 15) of the act provides that when summons is 
served upon the Director of Trade and Commeree, as agent for the 
subscribers, he shell imrediately notify the sttorney in fact, but 
no provision is made for notifying the subscribers themselvee of the 
commencement of the suit. 

It thus appears from the provisions of the statute and the 
express agreement of the subscribers that the common law rules ree 
lating to the service eof process have no appliestion to this proceede 
ing. Under the power of ettorney hereinbefore set forth each indivie 
éual subscriber has expressly authorized the attorney in fact to 
secept service of process and enter the subscriber's appesrance in 
actions, suits and other proceedings ot lsw or in equity, and by the 
game power of attorney each subscriber has expressly empowered the 
attorney in fact te appoint and authorize the Director of Trade and 
Comuerce of this state te aceept service of process in any action, 
suit or proceeding against him, at law or in equity, arising er 
accruing out of his subscription to the inter-Insurance Sxchange. in 
this case the Director of Trede and Commerce was served with summons, 
and accepted such service. Under the statute he is required immediately 
to notify the attorney in fact of the subscribers, but there is no 
provision in the statute that the attorney in fact must notify the 
subscriber, because cach subscriber has agreed that his attorney in 
fact shall have the sole and exclusive right to defend for him in any 
suit. in other words, esch individual subseriber of the Exchange has 


appointed two agents and delegated to them the complete and exclusive 
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Ba 
authority to accept service of process and to defend any suit which 
might be brought against him? one, his attorney in fact, and the 
other the Director of Trade ani Commerce. Under the plain language 
of the agreement of the subscribers, taken in conneetion with the 
provisions ef the statute, the subseriber has nothing w do with the 
service of process or with the defense of the suit. He has waived 
these rights by becoming a member of the Jxechangé and by subscribing 
to the agreement vesting his attorney in fact and the Direetor of 
Trade and Commeree to represent him. Lt follews that the individual 
subscribers may be sued by instituting sult against the lixchanges 
that summons in such suit may be served upon the Director of Trade 
and Commeree and under the statute cannot be served on the individual 
subseribers; and that the suit, having been properly brought against 
the individual subscribers, and service of swmons had in avcordanse 
with their agreement ami the provisions of the statute, the court 
aequired jurisdiction over them. | 
The declaration sets forth the organiazsxtion ef the «xchange, 
and it contains a sehedule besring the namesof the subsoribere of the 
Exchange at the time the obligation sued on accrued. Presweably 
sufficient proof was made as te the subscribers whose names ore listed 
in the declaration to sustain the judgment. When defendants appeared 
espocially and moved to vacate the judgment they relied solely upon the 
lack of the court's jurisdiction to enter a judgment sgeainst them upon 
the service had, and no representations were made upon the hearing of 
the motion, either by way of affidavit or etherwise, that the moving 
defendants or any of the other defendants were not stibscribers to the 
Exchange. Defendants argue that if this proceedure is to be sanctioned, 
& erediter may d¢clere any number of individuals as subscribers to m 
inter-ineuranee exchange, ami without service of process oF notice, 
procure judgment against themg that some of those uamed may not be 
subseribers and may never have authorized the attorney in fact oF 
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of Trade 
the Director/and Comueree to accept service for them, and in that 


situation they would be deprived of sm opportunity of appesring in 
eourt and proving that they had not subseribed to the exchange agree- 
ment and had not sutherised the acvusptanee of rervice for them. We 
think it ie a sufficient answer to this contention to say that none 
of these defendants is in that position, beesuse ao such contention 
was wade in the trial court shen their motion to vacate was presented. 
They relied solely on the jurisdictional question. if they had by 
affidavit or other proper showing presented to the court evidenee tende 
ing te preve that they were not subscribers, or that they had never 
authorised the atterney in fact er the Director of Trade and Comeecree 
te accept service for them, a different question might be presented. 

Counsel on both sides cite authorities, net only in Illinois 
but in Arkanses, Michigan, fexas and Washington, where similar interes 
insuranee statutes exist. It has been held in this state that where the 
_ membership agreement of a voluntary inter-ineuranee association pre 
Vides for service of summons on the manager, he thereby becomes the 
agent of all the subseribers and a policy-holder may maintain an action 
at iow en the policy against him and need net suc the individual eub- 
seribers for their pro rate share of the less. (Warfield~Pratt-Mowell 
Go. v+ Williamson, 253 Ill. 467.) ‘Also thet suit was properly brought 
and judgment rendered against the attorney in fact of an incorporated 
association upon the theery that he was acting as the agent ef an 
Undisclosed principal. (Grossman v- Nichols, 225 ill. Appe 297-) 

Im Lewelling Ve Ne Wo We Underwriters, 140 Ark. 124, the question 


a®ose as to whether a subscriber may sus the cusociation in its associ#e 
ted name. The court held that while the act does met in express terms 
se provide, the plain implication of the statute permits such suite 

Im discussing this particular phase of the question, the court said: 


(pe 120): 
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"It is true the act does not, in express terms, provide 


that suit shall be brought against the association under its 
associated name, but such is, we think, the sffeet of the statute 
when all ites parts are read in the light of seach other. it would 
be a vain and idle thing to provide that service of process should 
be had upon the Insurance Commissioner in all suits in this State 
arising out of such policies and contracts, and that such service 
should be valid and binding upon all subseribers exchanging at 
any time reciprocal or inter-insurance contracts through the 
attorney in fact if the plaintiffs had to resort to the common 
law method of procedure as to the parties to the suit. In other 
words, it would be useless to provide that suits should be brought 

inst each subseriber in his individual name and that service 

% be had upon the Insurance Commissioner." 


in Sergeant ve Goldsmith Dry Goods Coe, 110 Texe 482, it 
was held, relative to the obligations of third persons, that the 


weubers of the asseciation were jointly and severally liable, esch 
in his application having given express authorization therefor. 
Michigan and “achington cases cited by counsels’ briefs are generally 
to the same effeet. None of these cases is controlling, however, upon 
the question here under discussione 

Upon oral argument defendants’ eounsel took the position 
_ that the individual members sheuld have been included in the summons. 
If this hed been done it would not in anywise have changed the pro- 
eeedings followed by plaintiff. Since the statute provides that ser- 
vice of process procured against any subscriber in any manner other 
than through service upon the attorney in fact or the Directer of 
Trade and Commeree is not legal, we see no necessity for having the 
names ef the 2,800 ntraer tues in the summons. Defendants admit 
that it was not necessary to serve them personally, and therefore 
there would have been no purpose in including their names in the 
pUMMONS « 

It is also argued that judgment should have been taken 
against the Exchange, ac the representative of the subseribers, 
and thet if the Exchange could not respond financially te the judgment, 
Plaintiff, who is a ereditor ef the Exchange, could have proceeded by 


way of a ereditors’ bill or supplemental proceedings to subject the 
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eeneta of the Exchange to the sotisfaction ef the judgment. 
There is nothing in the statute which contemplates so ewumbersome 
& proceeding, and we are not disposed to we construe the statute 
es to require plaintiff, whe has © valid claim against the Ixe 
change, to resort to two suits and protracted litigation for the 
purpese of effecting a recovery and collecting that which is 
justly due it. 

Yor the rensons stated the order of the cirmit court 
vacating the judgment egainst the defendants as cubseribers te 


the ‘xchange will be reversed, and it is so ordered. 
REVGRELDs 


Geanmlan, Pe Jeg and Sullivan, Je, concure 





WER gntreste g.dcdune ttm 


le: oe ; RARER Gh 








wade Vik Mita RTS ail y rt ui Le rca) See ls poe 
o fy , . ‘ 


Clk gee 2 ARR » 9.98, tee 
- CUOkENES: eet ap. i 


RS <p 4 Pine ee” Be aa S A a 





ae 


(Ge L2 wy ay ee seer ey 20a oe 


seeeos Bika! brie cect rod Are pets 





gore “ray. ae oe ‘ 


om 


Bae PHO GEIS F a Mor, « 
ame Tyee FOS iit) meee 4 | eee ey oe t 
a4 ao ae 3 4 . 'f ¥s it ‘ 
she aE tee ne ¥ oh =“ sh "= 


Be >. 7° rs ; 3 ay 
aa Gi 4 > a fk SPS SAMAK Hay: 


whee rs = 


* 





sAtetes Wee Jee a otek wale te Ged itr<o : 


foukdiia 4 WA) for ang Oe rie a ak 





LYQIRPMEN S MUTUAL SASUALTY COMPAXY, 
nod agin and CUNTRAL MANUFAC} 
MUTUAL INSSURAIGE COMPARSY, 

& corporation, asseciated as 

Tilineia Moteriats Alliance, 

Appellants, 

SPPEAL FROM 
Ve 


INPGiclIVSVRAWCE EXCHAVGS OP THB 
TLLIMOIS AUIMUMORILE CLUB, DAVID 
ROGUVBACH, personally and oe atteruey 
ron fact for the Inter-Insurance 
of the Illineis Automobile 
Siuey ABEL ot ales 
Appelleasr. 


CIPCULT COURT, 
COCK COUNTY. 


283 LA.632 
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BX. JUSTICE PRIGHD DELIV'PAD THE OPINION OF THE COURT. 


Thie cause was conrolidated on appesl with case Noe 58115, 
American Koterists Ineuranee Company » & corporation, yveraus Inter- 
Imeurance Zxchange of the Illineis <utemebile Club et al. The facts 
and issues raised in this cause are precisely the same as those in 
Gane Wo* 38113, and therefore the opinion in that prooveding is 
eontrolling. 

Yor the rcavons there stated, the oxder of the eireuit 
court vacating the judgment ageinst the defendants as subsoribera 
to the ‘xchange in the instant proceeding will be reversed, and 
it is se ordered, 

REVERGE 3. 


Seenlen, 7. Jey and Sullivan, J., coneurs 
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LLOYD Le HUGHES, 

Appellee, | 

APPEAL FROM CIRCUIT COURT, 
Ve 
GOOK COUNTY. 

Ae Ve DENSMARK» NOoir), Py ee 

Appellant. 283 1.4.635 


MRe JUSTICE FRIEND GELIVERED THE OPINION OF THE COURT. 


Plaintiff filed an action in trespass on the case on 
promises, claiming damages for breach of a written contract by 
defendant. The cause was tried by the court without a jury, 
resulting in a judgment for $1,800 in favor of plaintiff, from 
whieh defendent appenls. 

The essential and undisputed facts disclose thet defendant 
contracted to purchase from plaintiff 60,000 lbs. of the 1930 crop 
ef hops te be grown in Mexee Valley, Washington, during the year 
1930. Vor these hops defendant agreed to pay 19 cents a pound, 
feQebe Moxee city, Washington. $1.00 was paid at the time of the 
signing of the eontract, and defendant agreed to pay the further 
sum of £1,800 Mareh 1, 1930, $900 September 1, 1930, and the balance 
on arrival of draft attached te bill of lading. Advanees were to be 
deducted pre rata an deliveries were made. The deliveries were 
scheduled as followss 


20,000 lbs. - October 1st to October Slet, 1950 

20,000 lbse - Yovember lst to November 30th, 1930 

20,000 lbs. - December lst to December 30th, 1930. 
Defendant failed to pay the 1,800 due Mareh 1, 1930, and the $900 
due September 1, 1930, although numerous demands were made upon him 


by plaintiff. Accordingly, it became necessary for plaintiff te 
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wae 
advenee money to the growers with whom he had contracted for these 
heps- Contracts for the sale of hop crops to be grown in the future 
by custom provided for the payment of substantial advances to the 
growers of the purchase price of the hope in March of ench year, for 
the purpose of assisting in the payment of labor and material required 
to plant and cultivate the erop in the spring and falle Additional 
advanees upon the purchase price are usually made by deptember lat 
facilitate the financing and harvesting of the erope The harvesting 
expenses, according to the evidence, consisted of picking, drying, 
pruning material, fuel for drying, sewing twine, burlap, wood and 
labor in and about the hop house. Plaintiff contracted with the five 
follewing grovers to f111 the contract whieh he had made with defend- 
ant, all of whom knew that their crops were to be grown to fulfill 
the agreement made between plaintiff and defendant: 

William Gamechie - 15,000 lbs. at 18¢ por pound 

Walter Desallier - 10,000 lbs. at 18¢ per pound 

Ce P. Meyer = 6,000 lbs. at 19¢ per pound 

AE Beauleaurier = 26,000 lps. at 14¢ per pound 

Charles Anderson © 20,000 Ibe. at 19” per pound. 
The hops thus contracted for with the growers were ef the sams quality 
es specified in defendant's contrect. Upon defendant's failure to 
advance the sums stipulated in the agresment, plaintiff was obliged te 
advanee to the growers $3,300 to finanee the picking of the crops. Te 
seoure the necessary sum he executed 2 cheitel mortgage on esch and 
every one of the crops, with the Moxee City Bank. In order to secure 
the loan it was necessary that the crops be free of any incumbrances 
which might interfere with the bank's right to sell in case of its 
decision to eall the loan, and sccordingly plaintiff declared defend- 
ant's interest in the contract at an end because of His failure © 
perform. Defendant offered no excuse for his failure to pay, except 
that he lacked the necessrery funds. 

After termination of the contract and the necessary advances 
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made to the growers, plaintiff accepted delivery of the hops from 
the growers during the month of Setober, 1930, and paid cach of 
them respectively the following sums: 
William Gemachie $1800, at 13¢ per lb., for 10,000 lbs, 
Ae Be. Beauleaurier 2700, at 18¢ per be, for 15,000 lbs. 
Ce Pe Meyer 1080, at 18¢ per lb., for 6,000 lbs. 
Charles anderson 3600, at 18¢ per lb., for 20,000 lbs. 
Walter Desallier 1800, at 18¢ per lb., for 10,000 lbs, 


Thereafter plaintiff plaeed the hops in a warehouse and secured 


Warehouse receipts, whieh were turned over to the bank te be held 

as seourity for his loan. ‘t the time plaintiff accepted these 

hops from tas grovere tne market price of the hepss, feoede Moxue, 
was @f¢ @ pound. Plaintiff teek samples of all the hops and delivered 
them to hop dealers in different parts of the country, es well ae to 
locel deslers. The first 20,000 los. were sold in October, 1950, to 
Robert Livesley Coe, the highest bidder, for 10¢ per pound, feoebe 
Tacoma dock. The next sale, of 20, 215 lbs., was made to Hal Ge 
Bolam, Yakima, Washington, November 15, 1930, at 14¢ a pound. The 
third installment of hops - 20,000 lbs. - was sold to Ernecke & 
Salmstein Co. of Chiengo, Decomber 10, 1930, at lSjva pound. it thus 
appears thet the hepe were sold by plaintiff in three installments 
éuring the months in whieh deliveries were to be made to defendant 
according to the contract. It is plaintiff's contention that he was 
damaged to the extent ef $2,900 by reason of defendant's failure 

%0 carry out the contract, excluding « profit on the transaction 

and interest on money advanced te the growers, which under the terns 
ef tha contreet sheuld have been advanced by defendant. 

In deciding the case the court evidently found the measure 
of dameges for defendant's breach to be the 4ifferenee between the 
eontraect price and the price realized by the seller when the goods 
were actually sold, that price being a fair market price at the tine 


of such sale and the ssle being made at the time specified umier the 


contract for delivery. The Uniform Sales Act provides that the 
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measure of damages is the estimated loss directly and naturslly 
resulting, in the ordinary course of events, from the buyer's 


ece 64 
breach of the contract (sub. see. (2) 7pare é7, Ghape l2Zla, Ill. 


State Bar Stats., 1945) and that where there is an available 

market for the goods in question the mensure of domages, in the 

absence of special circumstances showing proximate damage of a 

greater amount, is the difference between the contract price and 

the market or current price at the time or times when the goods 

ought to have been accepted. (Sub-section (3) see. 64, par. 67, 

chap. 12la, ill. State Bar Stats, 1955.) Upon this theory the 

court found that the evorage sales prices of the heps was Lic a 

pound, audi awarded plainii.f Sy a peund damages on 60,000 Losey 

and entered judgment for $1,900. The court was evidently in error 

in his computation, for if the difference between the contract price 

and the sale price was 4g & pound, plaintiff was entitled to recover 

$2,400, and for this difference plaintiff has assigned oroas-arror, 
Defendant advanecs some ten propositions as greuntis for 

reversal, but the paramount iseue¢ involved relates to the question 

of damages and we think the court's theery in avsessing demages is 

sustained by the authorities cited in plaintiff's brief. efendant 

failed to perform his contract. There is ao dispute ae to thet, and 

the only reason agsigned for his breach ic his inebility to pay. Under 

the circumstances the measure of damages would be the difference between 

the contrect price and the market price. It was se held in Finley ve 

Swirsky, 98 Cone 666¢ That ease is similar in fact, and precisely 

in point. flaintiffs aad defendants in tnst procseding had entered 

inte contracts concerning the sale of sugar to be shipped from Java to 

Wew York during the sueceeding July, August ox Septeriber, at the 

seller's option. Pisaintiffs purchases sufficient sugar +o Garry 


Out the contract, and notified defendants of that fact. Te take care 
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of the payments contemplated by the agreement defendants were to 
open a eradit for the invoice price of £354,400 in « Mew Maven 
bank. They established eredit for only °150,900, however, and 

when (16 period during which shipment was to be meade had expired 
plaintiffs notified defendants that unless they would establish 

the stipulated bank credits, the suger would be dispoaed of elsewhere 
fer their account and they would be held responsible for the damages 
Fesulting from their breach. Defendants paid no attention to the 
motices, and thereafter plainiiffe sold the sugar mentioned at fair 
and reasonable prices under the then exiatiag market conditions. 

In an exhaustive opinion the court wmncluced shat (pe 672) 

"The party not in defaubht may; if ke choose, accept the 
Frenunciation of the other party and annul the contract so that it 
shell be *s if it hed never bean mades ar, if he prefer, may 
terminate and abandon the further performance of the contract, 
without retrosctive effect, and leaving each party under the 
liabilities or with the rights and remedies which have srisen 
from the eonditione existing at the time when the contract was 
thus cut off. ‘hich choice has been selected in any case must 
ve determined by fair interpretation of ihe lenguarce used te 
indicate intention, and in the light of the conditions and eireum- 
etancees present at the time the intention was distinetiy and 
finally made known," 

In the instant case the notice served upon defendant stated that 
plaintiff head “elected te eaneel ani terminate said contracts” it 
was his privilege t© do se, and in so doing he brought himself 
within the decision cited. Defendant takes the posiiion thas the 
notice of rescission served im this exse nad the effects of desiroyiag 
Plaintiff's right to damages, and effecting a relvase and discharge 
ef defendant. That phase of the subjeot was discussed in Finlay ve 
Swirsky, supra, aud passed upon in the case of Plunkett ve Comstocke- 
Cheney Coss 211 Appe Div» 73%_ 208 We Yo Be 9G. Thnt case involved 


damages for breach of ® contract of sale.  ‘Wotice of r eseission of 


the contract was given by the buyer te the seller, wherein it was 


stated that the buyer would uot scecpt or pay for ‘he balance of the 


luuber remaining undelivered, and fellowing the buyer's repudiation, 
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the seller notified the buyer by letter that they had elected to 
treat the buyer's repudiation as a broach of the contract. befend- 
ant contended that the expression used, “We hereby notify you of 
our eleetion to consider these contracts and orders reseinded," 
amounted to an indication thet the seller intended to regard the 
contracts as absolutely ended for 211 purposes, but the court held 
otherwise, saying: (p. 97) 

"The court of \ppeals has frequently used the words 
‘veseind,' ‘rescinded,’ and ‘rescission,’ in connection with an 
anticipatory breach, as expressive of the election to treat the 
repudiation as a complete breach of the contract which would give 


rise te an immediate right of action for damages. (Citing numerous 
New York cases.) Judge Chase, in the opinion of the court in eee 
6 


uses this tei oa Indiseting an intention te ixest’ the contract as 
— arte t S detention wholly repudiated the contract, the 
Plaintiffs ware at liberty, at least at their option, to reseind 
eda contract and sue for the damages arising from - complete 

"The context of the letter of January 10, 1922, shows 
that the words ‘as rescinded’ were used by pleintiffs in the same 
sense as the words ‘to rescind’ were used invariably in opinions 
ruling in like conditions in appellate courts," 

Certain objections were made te depositions taken and intro- 
duced in evidence by plaintiff as to the market value of hops during 
the period in question. Jefendant had made a motion te suppress 
the depositions prior to the trial, but the record does not disclose 
the reasons for the motion, the basis upon which it was made or the 
parts of the depositions to whieh defendant objected. It merely 
appears that the motion was made and overruled, These objections 
were apparently net renewed when the depositions were read at the 
trial, nor has defendant preserved in the record his motion to suppress 
and the reasons therefor. The objections made upon the reading of the 
depositions at the trial, of which defendunt now complains, were all 
objections that should have been made upon the taking of the deposi- 
tions, for if they were not well founded they could have been cured 


by further evidenee or by additional testimony and further questionings 


Most of them related to the violation of the "best evidence” rule, 
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and were technical in nature. It has been held that an objection 
to testimony taken by deposition that it is mot the best evidence 
comes too late if made at the trial (Dunber v. Grogm, 44 Ill» Appe 
627), and that objections to depositions which might have been 
obviated by retaking comes too late after the cause is celled for 
trial. (Kessing v- Mortimer, 80 i111. 6023 Richman v- South Omaha 
National Bank, 76 Ille Appe 657.) Plaintiff's ease was made simost 





entirely by depositions of witnesses in the State of Washington, 
where these hops were grown, who wers familiar with the treads custempy 
market conditions and prices. 8videntiy defendant was not present 
when the depositions were taken, and since no objections were made 
os to the materiality ef the evidenee it would be unjust to allow 
defendant's objections, made for the first time upon the resding of 
the depositions, te be sustained. 

We have considersd the numerous points urged by defendant, 
- Dut upon careful consideration of the record and briefs of beth 
parties we have reached the conclusion that the trial court gave 
beth parties a fair hearing, that there was no error in the court's 
rulings on the admissibility ef evidence, and that the court reached 
the only conclusion that could fairly have beon reached, namely, 
that there was a breach of the contract on the part of defendent for 
which he should be held to respond in dameges to plaintiff. The 
mengure of damages employed by the court in arriving at the sum of 
$1,800 ia in ecegréunin with the provisions of the statute and the 
authorities hereinbefore cited. However, upon the court's own theory 
Plaintiff should have had judgmemt for %2,400 instead of 61,800, and 
therefore the judgment ef the ¢ireuit court will be reversed and 
judgment entered here for $2,400 and costs in favor of plaintiff 


and against defendant. 
Plaintiff was obliged to file an additional ebstract of 
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record, which supplied certain evidence not included in the 
abstract filed by defendant, necessary to a proper consideration 
of the cause. Under the rules of this eourt the costs of the 
additional abstract will be taxed against defendant, and it is 


#0 ordered. 


REVERSED AND JUDGMENT HERE YOR PLAIW?IVS 
AND AGAINST ONPSWDANT FOR $2,400 AND COSTS. 


Seanlan, Pe Je» and Sullivan, J., conewre 
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PHOPLE OF THE STATE OF ILLINOIS | 
for the use of VOBSRT C. HOOPLA, 
(plaintiff below) 
Appellant, APPEAL PROM SUPERIOR 
ve , COURT, COOK cotmrry. 


JOHN Fe HESTERMAN et ales 


(defendants below). 2 § oo Loa 6 5 5 


ARTHUR Ce MARRIOTT, 





Appellee. 
MRe JUSTICE FRIAND DALIVWUD THE OPTION oF THe couUrT. 


The People of the State of Illinois filed suit in the 
Superior court of Cook county, for the use of Robert G. Hooper, 
upon the bond of the sheriff of DuPage county, to recover damages 
fcr the refusal of the sheriff te execute a deed to Hooper for 
property which had been sold under exeoution, The time of 
redemption had expired and the certifieste assigned to Hooper 
had been delivered by him to the sheriff with a request that the 
deed issue. The three defendants sued were oll residents of 
DuPage county. VFolloming service upon Arthur ¢. Marriott, one 
of the defendants, in Cook county, he filed a motion in the nature 
of a two-fold plea to dismiss the cause for want of jurisdiction, 
averring that 
are all veathente Of Teteae Goetian toe the trammereiee psy 
in DuPage County; that t ig another action now pending between 
Soact ef the United seater, whiah # *'s ie eilll pontingst 

Thereupon plaintiff moved that defendant's appearance be 


deemed genersl end that he be ordered to file an answer to the meritae 
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Plaintiff's motion was denied, defendant's motion allowed, and 
the case was diamissed for want of jurisdiction. This appeal 
followed. 

It must be conceded that Marriott's plea, challenging 
the court’s jurisdiction as to his person, if standing alone, 
would have justified dismissal of the cause, since section 7, 
paragraph 135 (Illinois State Bar Statse, 1935, chap. 110) provides 
that 

"Sxeept as otherwise provided in this Aet, every civil 
action shall be commeneed in the county where one or more defendants 
reside or in which the transaction or some part thereof ocourred out 
ef which the cause of action arose. * * *" 
It is urged, however, that by coupling the question of personal juris- 
dietion with thet of a prior action pending, Marriett waived his right 
te the former plea and submitted himself to the jurisdiction of the 
court. in support of this position plaintiff argues that the plea of 
a prior suit pending calls fer a determination of the matters alleged 
in the second suit and a comparison thereef «ith the subject matter of 
the suit then pending; that this invokes the exercise of jurisdiction 
end makes the appearance general, since defendant cannot by his volun- 
tary action invite the court to exereise jurisdiction in determining 
whether there is an identity ef parties and subject matter in the two 
proceedings and at the same time deny that jurisdiction exists. 
Plaintiff cites and relies principally upon two Illinois eases. 
The first of these is Micholes v. People, 165 Ill. 502. in that 
case the county court rendered judgment on the application of the 
collecto™. of Cook county against the lends of appellant — eturned 
as delinquent, for a special assessment levied by the city of 
Chieago. Appellant filed his written appearance in the county court 
stating that he appeared specially fer the purpose of his motion only, 
and objected to the jurisdiction of the court. He moved to dismiss 


the application for judgment, and in support of his motion stated 
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seven objections to the proceeding. The first and second of these 
objections were that the notice published by the collector was in- 
sufficient. The ebdjections were heard and appeliant proved by the 
county surveyor that the lands could not be identified from the 
descriptions contained in the notice. Thereupon the court on motion 
of the collecter permitted an amendment of the notice se as to 
gorrectly describe the land. The tax, judgment, sale, redemption 
and ferfeiture record showing the property were offered in evidence, 
The motion to dismiss end the objections were overruled, and appellant 
moved for a new trial, which was also overruled and juigment entered. 
The Supreme court held that the netice published was so (efeetive that 
the court acquired no jurisdiction by virtue thereof, since the land 
eould not be identified from the description, and said that if appellant 
did not submit to the jurisdiction of the court such jurisdiction would 
not be acquired by amendment of the uotice. in discussing the question 
here under consideration the court said that a special appearance mint 
be for the purpose of urging jurisdictional objections only end must 
be confined to a denial of jurisdiction: that if « defendant appears 
te the merits (p. 504) “no statement that he does not will avail him, 
and if he makes a defense which can only be sustained by an exercise 
ef jurisdiction, the appearance is general, whether it is in terms 
limited to a special purpose or not." in that case, however, it 
Clearly appesres from the court's opinion that appellant in entering 
hie appearanee did not confine himself to the question of jurisdiction, 
but steted seven objections against the proceeding, the last of which 
Wess 

"Thet the improvement for which seid assessment wes made 
has been built and paid for by these objectors at their own private 
Ps pd and the same has been approved and accepted by the City of 
The Supreme court said that by this objection appellant ealled upon 
the court to hear and decide the question whether the imrpovement had 
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pain built, paid for and accepted, as alleged. (pe 504) "This 

the court could only do upon the hypothesis that it had juris- 
@iction, and the objection clearly went to the merits. He could 
not invoke the judgment of the court on all his objections without 
&@ general appecrance, and could not in the same paper ask for an 
exercise of such jurisdiction and disclaim an intention to submit 
to it.” 

In Ladies of Maccabees v. Harrington, 227 111. Sli, the 
other case relied on by pleintiff, appellant, «a fraternal beneficiary 
society organized under the laws of Michigan, iasued a certificate 
to Mllen Hickey fer the sum of $1,000. The beneficiaries named theree 
im were nicees of Bllen Hickey. ‘Subsequent to her death and the ree 
fusal of the seciety to pay the amount mentioned in the certificate 
an action of aszumpsit was brought by the beneficiaries in the city 
court of Chicago Heights, and the summons directed to the sheriff 
of Sangemon county commanded: him to summon the society te appear 
before the city court of Chicago heights. In apt time the society 
appeared specially end filed five pleas to the jurisdiction of the 
court, setting forth in substanee that the supposed contract upon 
which the action wes brought wos not made within the city ef Chiecage 
Heights nor its territorial limite, nor made specifically payable in 
the city of Chiesgo Heights, but that the cause of action accrued in 
Chieago, in the county of Cocky that neither of the plaintiffs nor 
the defendant resided in Chiesgo Heights at the time of, ner since, 
the commencement of the suits that the defendant was not found nor 
served with process in said ceuse in the city of Chicace Heights; that 
Plaintiffs were at the time of the commencement of suit and at 211 
times thereafter residents of Chicago; that defendant ig a corporation 
duly organized, existing and deing business under the laws of the 
State of Michigan; that service of process was actually had on defende 
ant in Sangamon county, Illinois, and outside the territerial limits 
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of Chienge Heights, whieh is situeted in Cook county; and that in 
the county of Cook there are a circuit and superior court, beth of 
which had jurisdiction over plaintiffs and defendant. The major 
portion of the opinion is devoted to a disoussion of the question 
whether the city court of Chicago Heights obtained jurisdiction of 
the person of the defendant and had the power under the serviee had 
onam against it, and the court concluded 





to render e judgment 
thet there was no jurisdiction, and reversed judgment entered by the 
trial court. Subsequently, on petition for rehearing, the court 
filed an sdditional opinion and considered a new ground urged for 
Sustaining the judguent, namely, that the defendant waived the 
6bjection to the jurisdiction of tha court by appearing te the 
merits after the court had sustained demurrere to the several pleas 
te the jurisdiotion of the court. In considering the new ground 
urged, the court cited Nicholesy. Peoples supra, helding generally 
that a special appearance must be for the purpose of urging juris- 
dietional objeetions enly, and must be confined te « denial of 
jurisdiction, and thet an appearance for ony cther purpose than to 
question the jurisdiction of the court is general, and laid down 
the rule that when the ,uestion is presented whether a defendant 
has appeared to the merits end thus waived the question of juris- 
diction over his person, the test is whether the defendant has 
“made a defense or taken other steps in the cause the disposition 
of which involves the exercise of juricdiction. If the defendont — 
appesre and makes a motion or files o ples or takes any other step 
which the court would have no power to dispose of without jurise 
éietion ef the defendant's persen, such action on the part of the 
defendant would be 2 submission of his person to the jurisdiction 
of the court and will be « waiver of any objections to the jurise 


diction." The court then pointed out that after demurrers to the 


Several pless filed in that ease had been sustained the reeord 


<a- 


nt ted? ne P@anoo doe0 ai dosawete al Moidw .addyioh oyeohtoito 
Qo died .#umeo welzeqve baa dinoTie © sts stexid foot to yénwen effe 
notsnony esd YO nolasuoeth » of sodoved ex! cotnigo et to nokteey 
YO sot@oitetiut heciatde adigish opeotsi to iosoo Yolo elt tetdeae 
befetongo duwoo elt. bne gti Jentega manoetea nt srompie, « teheenee 
ees Yt berete9 snammbsl deaseyex tno znoiioibelw, on acm exedd sade 
Jxmoo. odd agnixeodst 102 noléiieg so ¢ULteswpendis ieee Late 4 
sot boyuw bnwexy wan s bazebdanes Mia coinige Laneltthds xm beeee 
eda hoyien isuburton add das qyhomor ,énemebut ons onketasean 

| af 0% puixeaaqe Ye Iuweo oxft we emigathelset ndt-a6 eee 

, anekg Letavee esft oo sxerKmeh benbagais dat tum afd | 

bauer wer edd gnivediarcs mi +#mmoo ons te noite tbetavt smh om 
whiaennen seibiod .gigue epigoet +vagiedotl metio temea alt y is 
nalisi, guipte te seoquay ef? toi. od toum sanateoqqe Laiveqa a 
te Lelaod 2 of beatines ef tevm bas «ine smoisootde Laneteethy 
Od pedo ssoquy xeide wa 70% epmexnoUyR me teks bom «RO ie 
@ion Dink be ,toxsmep at duos ed? Ro noliosininwl ot eoktaeiin — 
 tmabuoteh 9 cedderdw bednpasig af neiteouy ode ooce cate otenediy 
~eixul, to nolieexup eds peview smd? bar esivem ots 09 rsreecqm wnat 
net dnebaw tod suf? xetitonw ab ¢99% old qnomxeg six reve ohooh 
motitceqath ott seven odd wt egeta eedto nsiad re senoteh » ehan? 
duebnetsh os? 2 -mottotiatat Ye-maioxexe sf? sevievn? dotdw Bee 
gets seuito Yue ceded xo slg 5 eekEt 10 nobiem « actem one wesegge? 
eulaut tuodsiv to saeqath of teWeg en oved diver tuwen ad? dobshen 
ets to tuagq ads no notios eva anewTeg afinedasteh add re mataont: 
robtoibedxut ed of woowemg etd 16 sotontmdue » od hivow teboe teh! 
 endent etit-es encitengde ws te review a od fie bee otsen ond Yoo 

ed? ot axottimes vodte ded? ty betateg wets owor afP *, moksoth 
Rropet ead benio¢awd Méed Sarl enas Jans al bef)? ansi¢ iaveved 


a 


















| 
j 





26 


showed that defendant elected to stand by hin pleas and refused 

to plead further, whereupon the court proceeded to hear the evi- 
dence and asseas the damages; that defendant objected to the ‘comme 
taking jurisdiction for the purpose of assessing damages, and 
exeepted to ite action and to the rendition of the judgment; that 
defendant subsequently moved the court te expunge its judgment from 
the record, for the reason that the court had no jurisdiction te 
render the judgments; that in each instanee defendent limited its 
appearanee for the sole purpose of questioning the jurisdietion of 
the court, and for no other purpose, and based its objections on 
the went ef jurisdiction. The opinion states that 

“there was nuething in any of the steps taken by appellant 
in the court below that required the exercise of jurisdiction to 
rer ose of them. It was wholly umneceusary for the defendant te 

up ite pleas to the jurisdiction of the court by objecting 
+ the subsequent proceedings on the ground that the court had no 
Beer eres or wetite cwtetrtene stl neteli=r's ates te 
the jurisdiction, it is diffiewlt te see how they can be held to 
amount to s waiver of the jurisdictional question.* 

Neither of these cases suntain plaintiff's position. In 
the Wicholgs ease defendant did not confine himself to the question 
of jurisdiction, but stated objections relating to the meritea of the 
esuse which required the court to hear and decide facts upen the 
hypothesis that it had jurisdiction, and as the court pointed out 
you cannot in the same paper ask for an exercise of jurisdiction 
and at the same time disclaim an intention to submit te it. The 
ieéies of the Maccabees v. Harrington case, supras supyerts the 
position of defendant in this proceeding, and does mot in anywise 
eid plaintiff, since the court specifically held that there was 
nothing in any of the steps taken by appellant in the court below 
that required the exercise of jurisdiction to dispose of thems 

Marriott's motion te dismiss reised twe points: 


(1) The authority of the court to try the case beceuse of 
the nonresidenece of the defendants in Cook County; end 
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(2) The authority of the court to try the case because 
of the pendency of an identical suit brought by the came plaintiff 
ageinst the defendants in the Us Se District Court. 


Both of these points are in the nature of dilatory defenmes, which 
under subsection 3 of sec. 43, chape 110 (Illinois State Bar. Stats. 


1935) may be pleaded at the same time. 
The statute provides that 


“All defenses, whether to the juriediction or in 
abatement or in bar, may be pleaded together, but the couxt may 
order defenses to the jurisdiction or in abetement to be tried 


first. * * ** 


When the court ruled upon the plea of the defendent thet it had no 
right to try the cause of sction for either or beth of the reasons 
assigned by defendant, its ruling woe not made in the exercise of 
jurisdiction but beenuse of o refusal thereof. Both pleas presented 
questions of a jurisdictional nature, and it was upon this ground 
and not upon the merits of plaintiff's cease of action that the 


court dismissed the suit. | 
The distinction between pleas in abatement and these in 
bar which go to the merits of the cause is clearly and concisely 


set forth in Pitts Song’ Mfge Soe v¥» Commercial Nat, Bank of Chicago, 


121 Ille 582, as follows: 


"Pleas are divided inte twe general classes, vide, 
dilatory and peremptory, otherwise designated as pleas in abatement 
and pleas in bere A plea in abatement is defined to be, a plea that, 
without disputing the justness of the plaintiff's claim, objects te 
the place, mode or time of asserting it, and requires that therefore, 
and —s be given for the defendant, leaving it 
@pen to renew suit im another place or form, or at another time; 
while to the second clases beleng all those plens heving for their 
Object the defeating of the plaintiff's claim. Henee, a plea in 
bar of the action may be defined as one which shows some ground for 
barring or defereting the action, and makes pe to that effect. 
Pleas in bar and plesa in abatement have, therefore, this marked 
distinction: Pleas in bar are addressed to the merits of the claim 
and ae impairing the right of action altogether, whereas pleas in 
abatement tend merely to divert, suspend or defeat the present suit. 
1 Saunders’ Ple & Eve 1, 23 Comyna’ Digest, title 'Abatement'; 1 
Chitty’s Pl. 441. # * # 

"Whenever the subject matter to be pleaded is to the effect 
that the plaintiff eannet maintain ony action at any times it must be 
pleaded in barj while matter which merely defeats the present pro- 
ceeding, and dees not show that the plaintiff is forever concluded, 
should be pleaded in abatement. 1 Chitty's f1. 445.4 
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Weither of defondant's pleas presented o defense? or 
defenses to the merits of plaintiff's eause of action, They were 
not pleas in bar, as defined by the court in Pitts Sens Mfr. Co. v- 


Sommercial Nat. Bank of Chicago, supra, but merely called for » dis- 
missal of the particular suit, leaving plaintiff free to start other 





procecdings in the proper forum or to prosecute the suit then pand- 
ing in the Us Se Distriet Court. Counsel evidently confuses the 
procecding here followed with the well esteblished doctrine that the 
filing of a plea in bar cperates as a wniver of a plea in abatement 
previously filet, 2s wees held in Allen v. Watt, 69 Lil. 655, wherein 
the court deelared the rule to be general that all objections to the 
writ or te the jurisdiction of the person mast be urged before the 
filing of a plea in bar, or they will be waived. 

Plaintiff streases the point that these two pless were 
filed together. ‘Since they were voth ¢ilatery pleas, we think thet 
7 was not objectionable. in fact, it was incumbent upon defendant to 
file these pieas ac soon as poesible if he wiehed to challenge the 
jurisdietion of the court, becsuse the authorities held that pleas 
in abatement or dilatory pleas must be filed et the earliest 
practienble time. (Fisher v. Cook, 125 tlle 280.) The authorities 
are in accerd on the prepesition that wherea defeudent filea o plea 
to the jurisdiction of « court, and thereafter pursues any course by 
which he invites the court te consider the merits of the cuuac, he 
submits himself completely to the jurisdietion of the cours ani must 
abide the consequences, but that wes not the situation in this pre- 
ceeding. In diemissing plaintiff's ease the court had ne oecasion 
to inguire into the merits thereof, and in fact it nevar became 
necessary for the court to de se, beceuse the suit wan dismissed for 
want of jurisdiction and it was imzaterial whether the court heid 


that it had no jurisdiction ever the defendent's person oF no juris- 
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diction ever the particular suit, because either reasen was 
sufficient in itself to sustain the ¢ismissal order. 
For the rensons stated herain the judgment of the 


trial court is affirmed. 
APVIPIED « 


Scanlan, f. J+, and Sullivan, J., concure 
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LOUIS DAVIS, 
(plaintiff below) Appellee, 
Ve 
| APPHAL ¥ROM MUMICIPAL 
HAMY D. BABSOW et ales 
(Defendants below). COURT OF CHIC.GO. 





Q9 4 
1524 WORTH CLARK STRERT 83 1.A.635 
GORPORATION, a corporation, 


Appellant. 
MR. JUSTICE PRIEND DELIVEAED THR OPINION OF THE COURT. 


In 1933, 1324 North Clark Street Building Corporation 
conducted a public garage in which one Henry D. Babson stored his 
oar. As part of the service rendered, Babson's car was delivered 
to his home each morning and called for at night. July 31) 1935, 
Melvin Diets, night foreman at the garage, noticed Babeon's car 
standing in front of his residence. He proceeded to the garage 
and upon receiving a telephone ¢all from a Miss Kosek, whom he had 
left at the foot of Ohio street earlier in the evening, informed her 
that he would oall for her and drive her to Ohio and Clark streets, 
from where she could take « street ear home. Dietz then proceeded 
to Babson's home, obtained the key for the car from Babsorn's doorman 
and instead of returning the ear direetly to the garage, which was 
located north of the Babson home, drove south and east te Chic 
street and the lake, called for his friend and was driving with her 
west on Ohio street toward Clark street when he become involved in 4 


collision just west of Michigan avenue with two other cars parked 
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on Ohio street, one belonging to W. H. Fogel and the other to 
Louis Davis, the plaintiff hereine 

Fogel instituted suit in the municipal court, joining 
1324 North Clark Street Building Corporation, Melvin Dietz and 
Henry D. Babson, as defendants. the suit was dismissed as te 
Babson prior to trial, and after a hearing before the court without 
a jury judgment was entered in the sum of /90 against Dietz and the 
corporation. Upon eppeal to this court judgment was atiirmed as to 
Dietz, but reversed as to the corporations (We He Fogel ve 1524 


North Clark Street Bldg. Corp. et al., Gen» Mo, 37571, unpublished 
opinion filed December 31, 1934.) We there held that the corporation 


was not liable because the evidence did not justify the conclusion 

that Diets, its servant, wes acting within the scope of his employment 

at the time of the collision but was engaged on a mission of his owny 

not connected with his duties as an employee of defendant's garages 
Subsequently Louis Davis, plaintiff herein, whose car 

wae demaged at the same time as Vogel's, instituted suit against 

the same three defendants. Trial was had befere the court without 

a jury, resulting in a judgment in favor of Babson and against plain- 

tiff for costs, and judgments of guilty in favor of plaintiff and 

against defendants 1324 North Clark Street Building Corporation and 

Melvin Dietz, and assessing plaintiff's damages against the latter 

two in the sum of $250 and costs. The Corporation alone duly served 

its notice ef appeal and filed the seme in the office of the clerk 

of the minicipal court, and thereafter its counsel entered into a 

stipulation with plaintiff's attorney to extend the time for the 

filing of defendant's record of proceedings until the case of Fogel 

Ve 1524 North Clark Street Build Corporation, then pending in the 





appellate court, should be determined. ‘Yhen the opinion in the 


Fogel case was filed, counsel fer defendant corporation took the 
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necessary steps to perfect ite appeal, and May 6, 1935, obtained 
leave in this court to appeal from the judgment rendered in the 
municipal court in favor of Davis. 

The same question is here presented for determination 
as wae involved in the Fogel case. We have examined the record 
@arefully and find no evidence to warrant the conelusion that Diets 
was performing eny duty within the neope of hie employment at th 
time of the collision with plaintiff's ear for which defendant could 
be held liable on principles of sgency. The burden of proof on this 
question rested with plaintiff, who failed to show that the use of 
Bebdson's car by Dietz was in the course of his employment. In fact, 
the evidence shows rather conclusively that Dietz was driving the 
ear in his own behalf and had gone several miles out of the way in 
ealling for Miss Kosek and in taking her te the street car prior to 
the accident. The Fogel ease and this suit both rest upon the same 
' faets, and both oars were damaged st the same time. There is no 
evidenee in this case to make Davis’ claim against the corporation 
any stronger than wae Fogel's in the other proceeding, ani we there- 
fore regard the Fogel case as decisive of this litigation. 

For the reasons stated the judgment against the 1324 
Worth Clark Street Building Corporation and Melvin Dietz is reversed 
as to said Corporation, but is affirmed as to said Dietz. 


JUDGMENT REVERSED AS TO ONE DGPFENDANT, 
BUT AVFIFMGD AS TO THe OTHER DERSNDANT. 


Seanlan, Pe Jey ami Sullivan, Jo, concurs 
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f : sovitben, ) iB ai APPEAL ¥md 
tae | CIRCUIT COURT OF cox 
ARABKLLA, A, ORR, LOUIS 1, 
ws Appellanta. 2 8 o it he 63 8 ai 


BR, JUSTICGR FRIEND DALIVERED THE OPINIGN OF THE COURT, 


Thie is an iuterleoutory appeai Trem an order of the Cir- 
@uit court appointing a receiver.  Septevber 27, 1945, Thilde L, 
Sonnenberg filed her complaint te foreclose a trust daed, to which 
Loule Tt, Orr, ene of the makers of the netes, and kury ©. Orr, the 
owner of the equity of redemytion, filed their anawer and three 
supporting affidavite. it spyears frem the somplaint and answer 
filed that the original loan amounted to $56,000, May 10, 1932, 
the balance of the loan, whieh had been reduced to $50,562.14, was 
extended vy written agreement to April 20, 1035, with interest at 
the rate of 77 per snrwm, payable monthly. Under the extension 
agreenent the management of the budlding resained im Louis &. Orr 
and his wife until October 20, 1935, and it was provided that on 
Bay 20, 1935, snd on the 206th day of each succeeding month up to 
and including Geteber 26, 1935, the Orrs were te deposit all of 
the net rents with the Nerthern Truet Company, a9 eserowee, he 
operating expences of the building were te be paid frea the groes 
rente and plaintiff wae te receive each month the sum of $2794.95, 
as interest. Ko expenditures were to be made by the Orra in ex- 
e¢ee of the sum of $75 without plaintiff's approval. A bond for 
the faithful perfersance of the agreement was executed by Orr. 

the Orres centinued to collect the rents, to pay interest, 
and te deposit the net income with the Horthern frust Company, 
until the month of September, 1935, It appears from the record 
that subsequent te the extension egreement of May, 1952, plaintiff 
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has received $204.93 interest cach month, aggregating °3,552.97%. 
Im addition thereto the Orrs dwposited each month with the Yorthern 


Trust Gompany, as met rentals, an average of $270, aggregating 
$7,830.97. Taxes for the years 1951, 1952 and 1933, have been 
poid out of the moneys deposited with the Northern Trust Company. 
Taxes fer the years 1926, 1929 and 1930, to which objections were 
filed and are pending ani undispesed of in the County court, are 
unpaié. There is now on deposit with the Yorthern Trust Company, 
and available for the payment of taxes, the sum of $2,665.77 and a 
Liberty bond for the sum of £300. 

The complaint alleges that the promises, the value of 
whieh it is alleged doen not exeaed $40,000, are seant soeurity 
for the indebtedness secured by the trust deed, Louie |. Orr's 
Sworn anewer avere that he hee been engaged in the real estate 
business for more than twenty yeers, and that the building is 
worth at least $100,900. Yo support the answer defendants filed 
the affidavit 6f idward B. Yrysinger, stating that he hod been 
engaged in the real astate business for more than thirty years, 
is familiar with the real «estate in question ond that it is reneen- 
ably werth the eum of $110,000 the affidavit of Alfred 6. Mahony 
that he hed been engaged in the real estate business in Chiesgo for 
more than twenty years, is familiar with the property being fore- 
Closed, and that the same is reasonably worth $116,000; the affi-+- 
Gavit of James J. Carroll, stating that he hed been engaged in the 
Feal satate business, and in making loans and mannging property for 
more than twenty-five years, that he is familar with the real eatate 
in question, and that the eame is reasonably worth $110,000. 

Upon thie state of the pleedings the court, on October 4, 
1935, appointed a receiver of the premises, the order of appoint- 
ment finding that the real estate is impreved with tventy-one 
apartments and seven stores; thet ite value dees not exeeed $40,000, 
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and thet the property is vexnt escurity for the indebtedness 
secured by the trust deed. October 8, 1945, the court entered 
an order directing Orr to turn ever to the receiver a11 rents 
edllected subsequent to September 30, 1955, as well as all leases 
upon said promises, and to surrender possession thereof to the 


receiver. 
It is urged as grounds for reversal that plaintiff has net 


sustained the burden imposed by the authorities upon the applicant 
for the appointment of a reeviver to present facts by verified 
complaint, petition or by evidenee showing the necessity for the 
appointment. Defendants say that pleintiff teck the position begere 
the chaneeller that therents, iaeues and profits being pledged as 
security, it wae mandatory for the court, upen the request of the 
plaintiff, te appoint » receiver. ‘e held im Prank v. jiegel, 263 
Tlie Appe 316, in an opinion concurred im by all the justices of the 
appellate court, sve one, that the pledge of the rents in a trust 
deed is net conclusive upon the chenecllor, and that while it is 
entitled te weight, o11 the equities of the ease should be considered, 
and that it would be contrary te the nature of a court of equity te 
enforces the «xnet letter ef the contract ef mortgage regardless of the 
necessities or equities invelved. Bagley vs Illinoic Tr» & Svee Bonk, 
299 Tll. 765 is to the same effect. 

it appeare from the recerd that after the exequbion of the 
extension agrecment Orr managed the property under a penal bend in the 
sum of $5,000, conditioned on the faithful dischurge of hia duty, and 
that the net rents were deposited each month with the Northern trust 
Company aad interest paid to plaintiff in accordance with the agreement 
ef the parties. There is no complaint that Orr did not mansge the 
property efficiently, or that he failed te faithfully account for oll 


ef the rents collected. The extension agreement provides that the 



















<(ileeniian soem ae MRE 48 rodeane deed. somvt,t. 01 
eiees Le weteows edt 02 wre must of 110 patiortth « 
esanol Ife on Liwy an y@Lel .0% i9dmmdqed of dnempendwa be 





1 aah PRA VmkNs Sams Lewreves xe% nonmeTg an Gone at 4X. 
tnantigas edd moqs sett trodius sat y Deeeca) sobcud edd bomb 
hoktizay YS ndeat dmoorg ef wriesrx a to oan 
tO Yteneeem add aatwode sonshive WwW te molttiog « ; 
i embed MOLtnoY ws HOt IIITRtnsG Imcit Loe cdnednetM -smomtmh ~ 
ep eagienlg acted wd tom, fuse veKens ewdmernedtt ost ite wit 
bE ait Xe teaw per ed? mogu .ézwoo eis were th moge 
2 ee oa ey 7 
edd Yooaeottant ode Lie yd nd betawenws colniqe wm af BEE » A oft 
taunt 9 mt ednor 9% Yo ombety aiid tard «sno ome «owes otehhegge 
werebtanes ed bikes sino od? Le seliisve ont? Lin «ditakow of bekieine 
WE lupe te ruses 2 Wo orwsan wit 02 Ysténes od bivew O2 hele Ane 
odd te eeblvreget epegerom Wo Foatdneo add Le Terdel Joan 
galt EVE 8 XT eterthE ov Yotaal shovhovnl neldinge ce eotttenpenm 
| dnote oman odd of ot 90% oft 208 
ex? YO AGLduwouRds ol? wee tats rows ois mor) atesgge #5 a : ei 
om a2 bned Lande a whee Progen sid Soganen TW suomoeT~D mORRRRMD 
sttwh aitt Yo eguadegih dekeidia? vfs mo dent 4 thas 1020988 9 
( desre? naodsree ef? Atty dicen dae dediucged cise adnex son ¢ ie 
fang etd Higix sonmbepes wd BidMlaty of bing daetede bee qaeqae 
eld eget Fam Deh EXO dae ImkeLone on wt e168? a 
_ Mute on YAiwedd ist OF beat of fouls xo 4 Utuatos Ye 
Ads taclt awhivecy SeMDENEZA NOTUROIRS WT . de so0Lten wdinee 












o 





~4e 


Orre should continue in the management of the buil¢ing until 
October 20, 1935. The receiver wes appointed before the expiration 
ef that time, and ne showing in made as te the necessity of imnedi- 
ately appointing a receiver and changing the management contrary 
to the agreement of the parties. 

Defendants e211 eur attention to the affidevit attached te 
the complaint. The sbatract of record shows that this affidavit 
was evidently prepared for execution by Thilde =. Gennenberg, the 
Plaintiff. Originally it read as follewss 

"Thilde L. Sonnenberg, being first duly swern on oath 
@epoacs ond says that she is the plaintiff in the absve entitied 
SEr Sigh cid o0 tes sathare Ont eiinarhtons euatataee te and 
complaint are true, in substance and in fact, except as te those 
metters whieh sre stated upon informtion or beliefs and ae te 
those matters plaintiff believes them te be true.* 
The name, Thilde lL» Sonnenberg, was crossed out from the affidavit 
and the name of Idward Blackman, one of plaintiff's counsel, inserted. 
at was then signed by Blacksan. It thus appesrs that Blackwan pur~- 
ports to swear te facts indicating that plaintiff read the complaint 
and all the matters ani sllegations contained therein, and that 
“plaintiff believes them te be true." There is aothing in the affie 
davit to indieaxte that Blackman rend the affidavit or that he purperts 
te have any kmewledge whatseaver of the facts contained in the com- 
Plaint; nor dees he even swear that he believes the facts te be srue,. 
At best, it simply states that the plaintiff, Thilde L. Sonnenberg, 
believes them to be true, but she does not swear to the allegations 
ef the complaint. Affidavite of thie charscter have been condemued 
by the Supreme Court in Ghrintian Hospital ¥. People, 223 ill. 244, 
and by this court im Grabowski v. Maglaskey, 257 Ill. Apps 484, and 
Sherman Perk Bank v. Loop Offioes, 258 111. App. 450. 

The rule is well settled that « reesiver cunnet be appointed 
Upon an Uneworn billie (Daley vs Helson, 119 Ille Appe 627.) In the 


view that we take, the foregoing affidavit is ef no effect, and theres 
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fore the materiel allegstion in the complaint, fixing the value 

eof the property at $40,000, whieh under a properly verified complaint 
would be the only bacis alleged for justifying the appointment ef a 
Feeviver, cannot be given mich weight against the verified anewer 

of defendants and their supporting sffidavits showing the property 
to bé worth $100,000, or more. 

Plaintiff's eounsel evidently realised that the affidavit 
was defective becouse after defendants had filed their abstract and 
briefs in the appellate court, plaintiff made a motion sugsesting the 
diminution of the record, which was ollowed, and a supplemental 
transcript of record wes then filed, showing an smended affidavit by 
Sdward Blackman, whieh the chanesllor permitted him te file on 
November 14, 1935, more than a month sfter the erder appointing « 
Yeceiver had been entered. October 14, ten days ofter the reeciver 
wae appointed, defendants filed an appeal bond with the @lerk of the 
eireuit court, and on the same day served notice of appesl en plain- 
tiff's attorneys, as required by the atatute and rules of the court. 
Alse on the seme day a praecipe fer ecard wes filed with the clerk 
eof the cireuit court, and a notice thereef was served on plaintiff's 
eGunsel. This praecipe includes ali papers filed in the ense and 
all orders entered, other then swumons, at the date of the perfecting 
ef the appesal, Plaintiff's counsel made no sbjection therete, ser did 
they file any additional praecipe, as required by statute, The rule 
is well settled that the person in «whose favor a judgment is ontered 
eanniet, after an appeal ia taken and perfected, present new and 
additional evidence in the trial court to support the judgment and 
avail himeel? of the additional evidence in the appellate @murt te 
sustain the judgment. In the esse of Ogden v- Town of lake View, 121 
Yll. 422, our Supreme court said: (p- 425) 


“fo permit the emendment to be made afterwards, «an simply 
to permit the making of a new record, This, of course, carmet be 
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permitted. While, within certain Limitations, a record, even 
after error breught, may, upon proper ueitice, be so amanted 

as te make it truly state what actually eecurred in court, and 
which whould haye been entered of reeerd #3 the time, yet 1% 

@annot be «mended for the purpose ef interpolating into it 

matters which did not setuslly take place.” 

In Stirlen v. Meuctedt, 60 Tll. Appe 378, on injunction was 
gvanted, After an appesl wee perfected and the question of the 
auffictency of the offidavit was reived, appellee ondenvored to cure 
game by filing an emended bili to which » proper affidavit was 
attached. In ¢ircuseing the question, the appellate court sxids 
(p. ga0) 


"The appellee hes undertaken to eure the defcet by filing 
in the Superier Court, by lexnve of thet court, an amended bill 


properly P the canent ta thie ae of a date prior to the per- 
Beare fer fibe ness atsintonstseterdsnotiny tnt sree? cu tae 
amended bill. the defeet cannet be remedied in thet ways the order 
ed from must stand or fall according te the record ane it was 
| the appeal was perfected.“ 
To the sane effeot, Bauer v. Lindgren, 270 lille Appe B97» 406. 

Se in thie proceeding, the order appointing the receiver must 
stand er f21). according to the recerd os 14 wie when the appeal was 
perfected. the record then contained « defcetive affidavit and the 
court was not justified in appointing a receiver in view of the showe 
ing made by defendants as to the value of the security, in their 
verified anever ami the affidavits filed in support thercef, 

During the pendency of this appeal several motionr were made 
@n December 6, 1935. Viaintiff moved for leave ta file a supplemental 
abstract instanter to supply the amended affidavit filed after the 
appeal was perfected and eertain proveed ings had before the court, 
This motion will be denied. Defendant med to atrike the supplemental 
record filed by appellee, alse containing the amended affidavit and 
proceedings had before the court. ‘The motion will be allowed. Jefend- 
ants also moved tw strike the affidavit of Gdward Blackwan, filed in 
the trish court November 15, 1955, “hieh wae incorporate! in the 


supplemental recerd filed by plaintiff, and to strike that pert ef 
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the supplemental record whieh purports te be a repert of proeeed- 
inge had on “ovember 14, 1955. Seth of these motions will be 
allowed. 
Yor the rensona etated Auxeing the erder of the eireuit 
eourt appointing 2 receiver will be reveraede 
RAV Gabe 


Seanlan, Pe Je, and *wullivan, Je» COnOUre 
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ARCHIE SCHIMBERG oo He. ALSTER, ) 
copartners doing business as 
PRIEDMAN, SCHIMBZRG & ALSTER, 
Appellees, APPBAL FROM MUNICIPAL 
Ve COURT OF CHICAGO. 


MERCHANDISE BANK AND TRUST COMPANY, 


@ corporation, 2 8 3 L.Aa 6 5 6° 


Appellant. 


MR. JUSTICE SULLIVAN DELIVERED THE OPINION OF THE COURT. 


This is a fourth class contract action in the municipal 
court by plaintiffs, Archie Schimberg and 5. He Alster, doing 
buideens as Friedman, Sehimberg & Alster, who were the payees of 
a eheek for $225, against the drawee thereof, the Merchandise Bank 
and Trust Company, defendant, for the latter's refusal to certify 
the cheek. The case was tried by the court without « jury and the 
issues found and judgment entered egainst defendant for $225. 

This appeal followed. 

Plaintiffs’ statement of cleim alleges that defendant promised 
to pay them the amount of the cheek in question; that the Baird Lock 
Company (hereinafter sometimes referred te as the Lock Company), the 
drawer of the cheek, issued it to them and they, by one N. He Wikeland, 
thereupon presented it to defendant for payments that the Lock Company 
then and there asked defendant bank to certify and prefer the payment 
ef said cheek over other checks; that the bank requested plaintiffs 
to leave the check with it and as soon as funds of the Lock Company 
Were collected it would certify the check and mail it to plaintiffs; 
and thet funds sufficient to pay the check were collected, but that 
the bank, disregarding the instructions of the Lock Company, paid 
other cheeks. 
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Defendant's affidavit of merits denies that He. M. Wikeland 
was the agent of plaintiffs and that the check was ever presented 
to it by plaintiffs. It avers that the Lock Company, the drawer, 
by its agent, Wikelend, presented the check to be certified and that 
at the time of presentation the Lock Company was advised that it 
had insufficient funds in the bank to justify the eertification of 
said check; that there were numerous other checks being presented 
for payment or certification and thet the majority of them were 
being refused; that the Lock Company at that time advised the bank 
that it was in financial difficulties, that a petition was being 
filed in bankruptey and that a receiver would soon be appointed 
for it} and that the bank then informed the Lock Company that it 
would not give preference to any check unless payment was stopped 
on all other checks. The affidavit of merits also denies that 
defendant agreed to take possession of the check and avers that the 
bank informed the Lock Company that it could not keep the cheek in 
its possession. 

Defendant contends that it is not liable to plaintiffs, 
the holders and payees of the check, since the check did not operate 
as an assignment of the account or any part of it and the bank did 
not accept or certify it in writings that the check was not presented 
for payment, but was presented by the drawer to be eertified, and 
defendant was justified in its refusal to accept it; and that, even 
though it did wrengfully refuse to accept a cheek presented by a holder 
or payee, it would be liable only to the drawer. 

Plaintiffs! theory is that there were sufficient funds of the 
drawer in the hands of the bank when the check was presented for 
eertification and that it was the duty of the bank to certify same on 
the demand of the holder or holders, this duty not having been modified 


by the Wegotiable Instruments Act; that the contract between the 
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depositor and the bank imposed on the bank the duty to the holder 
ef a check as well as to the depositor to certify the drawer's 
eheck to the extent of its deposit; that a bank is uncer the duty 
ef honoring its depesiters' checks in the order of their presentation 
and not in the order of their issuances and that the breach of this 
duty constituted an illegal preference, for which the bank is liable 
to the holder for any loss thereby sustainede 

The drawer of the eheok involved, the Baird Lock Company, 
was in financial diffieulties and its president, one Carlson, and 
He. Ne Wikeland, one of its employees, went to the office of the 
Plaintiff attorneys on April 17, 1935, at which time Carlson as 
president of the Lock Company drew the check toe the order of plain- 
tiffs for $225. it is reasonable te infer that plaintiffs were 
advised, to some extent at least, as to the preearious nature of 
the Lock Company's bank account, because they did not accept and 
deposit the cheek in their own bank account or present same to the 
drawee bank for payment. Instead Wikeland went to defendant bank 
on the same day the cheek was drawn and presented it in an attempt 
to have it certified. its certifiextion was refused on the ground 
that, while the drawer's account indicated a eredit balance of more 
than sufficient to cover the amount ef the check, such belance 
represented checks recently deposited by the Lock Company which 
were still in the process of collection. Where checks hnve been 
deposited and it cannot at the time be determine’ whether or not they 
will be paid, the bank is not required to aceept checks issued against 
the account until it can be determined in the regular course whether 
or not cheeks deposited will be paid. (National Produce Bank of _ 
Chicago v. Dodds et ale, 205 Ills Apps 444.) 

After the repeated refusals of the bank to certify the cheek 
_ on April 17, 1933, Wikeland left the check at the bank. The evidenee 


is in sharp conflict as to the cirownstanees under which he left it, 
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as well as to the tenor of the conversations between him and 
Garfield Thompson, an officer, and Orin D. Miller, an employee 
of the bank, thut preceded his leaving it. 

Notwithstanding that plaintiffs successfully injeeted 
other issues into this case in the trial court and attempt te do 
so here, the reel question presented, and the enly ene necessary 
to be determined, is whether or not dsfendant ie lisble in the 
absence of ita written acceptanese or certification of the cheek. 

It is agreed that since the enactment of the Negotiable Instruments 
Aet im 1807 a check no longer operates automatically as an assign- 
ment pre tante of the depositer's funds on deposit in a bank, and 

it must be conceded under the evidence that, when plaintiffs' cheek 
was presented to defendant for certification, the bank was justified 
in refusing to certify it because of the condition of the Lock 
Company's accounte 

It was obviously te avoid contentions such au these made 
here that the sections hereinafter set ferth were included in the 
Negotiable Instruments Act. the requirement that the acceptance of 
a eheek or its certification must be in writing and signed by the 
drawee was intended to prevent any inferenee of an acceptance 
er certification from conduct and locse words differently remembered 
or detailed by different witnesses. (Whitewater Commercial & Savings 
Bank Ve ted Sta ef Cryst. @, 224 Ill. “pp. 266) 

The Wegotiable Instruments ‘et (ILl. State Bar Statutes, 
1935, che 98) contains the following applicable provisions: 

"Pars 2195 See, 19882 A check of itself does not operate as 
an assignment ef any part of the funds to the eredit of the drawer 
with the bank, and the bank is mot lisble to the holder, unless and 
until it aceepts or certifies the check. 

“Pare 206) Se@e 184: A eheck is «& bill of exchange drawn 
on a bank payable on demand. xeept as herein otherwise provided, 
the provisions of this act applicable to a bill of exchange payable 
on demand apply to a check. 

"Pate 153, Geese 1lélz The acceptanea of a bill is the 
significetion by the drawee of his assent te the order of the drawer. 
The acceptance must be in writing and signed by the draweee It must 


mot express that the drawee will perform his promise by any other 
Means than the payment of money.* 
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in Gugnet Jewelry Goo ve National Builders Bank, 263 Ile 
App. 611, where a cheek was drawn en defendent bank to the order 


ef plaintiff, who preperly iadersed it and presented it for payment 
at the bank which hed on deposit funds of the drawer sufficient te 
pay the check and the bank refused to pay it, in an opinion written 
by Justice Friend, this court said at ppe Gi5, O14: 


“Since the enactment of the Negotiable Instruments Aets 

this peg has had oceasion to pases eon a eimilar — a 
ease Ve ry. & tabi onal » 26 
Til. ee ee in af A ee te sseeak Was taken from a decision 

Sustaining a demurrer to a declaration, alleging in substanee the... 
issuance of a cheek to the plaintiff, the presentation thereof te 
the defendant, and ite refusal to pay, accep! or certify, altheugh 
sufficient funds were on hand belonging to the drawer at the time 
ef presentailen. ‘The court, after diseussing the former decisions 
of our courts, adopted the statement contained in an opinion in 
Rauch Ve Bankers Natio Bank of Shioago, 143 Ill. Appe 626, 
as a correct statement ef the law now in foree in thia “tate, aad 


said 
“"'By the law of Illinois as it exists today (simee the 
seage of the Negotiable Instruments Act of June 5, 1907), = bank 
s not liable in eny case to the holder of a check drawn on it 
lh opal and until it accepts er certifies" the same. This conforms 
to the law as it before existed in most Jurisdictions, but in Illinois 
before the passage of the act in question * # * s different doctrine 
prevailed.’ The court concluded that no liability was shown, and 
that the demurrer was properly suctained.* 


Miscussing 2 similer question where there wae no written 
eertifiention of a check, in Yhiternter Commercial & Sevings Bank v. 


United State Bank of Crystal Lske, supra, the court said at pp» 31,32 


“+ * * But by the Negotiable instruments Law, in foree 
July 1, 1907, this State was placed more in accord with the commercial 
lew of other States. Section 188 thereof ( CGeahilil's Ill. St. che 98, 
pare. 210) provides that a eheck does not operate as an assignment of 
any pert of the funds to the eredit of the drewer with the bank, and 
the bank is not liable te the solder unless and until it aecepts or 
certifies the cheek. This cheek was never certified. Section 184 
{(Cahili's Ill. St. ehe 98, per. 206) declares a cheek to ve a bill 
of exchange and makea the provisions of the Act applicable to a bill 
ef exehange payable on demand also applicable to a echeeke Section 
131 (Cahili's llle Ste Ohe 98, par. 153) says the acceptance of a 
bill ‘must be in writing and signed by the drawee.' This cheek wag 
net accepted in writing. Ye cannot agree with plaintiff's argument 
that there cen be an implied aceeptanee of «2 check." 


The cheek involved here was never presented for payment by 
plnintiffs and when it was presented by VYikeland, an employee of the 
drawer, +o be eirtétiod the bank wes clearly justified ia refusing te 


Certify ite ven though plaintiffs presented the check for acceptance 
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or certification and the bank wrongfully refused to aceept er 
eertify it, we think thet the bank would ba Liable only te the 
drawer of the eheek and that the holders' remedy when aeceptance or 
certification is unjustifisbly refused by the drawee is against 
$ae drawer. 

Other points have becn urged and considered, bus in the view 
we take of this cause we decw i: unnecessary to discuss them. 

The language of the “Negotichle instruments Act is clear and 
ummistakable that “a bank is not liable te the holder unless and 
until 1% accepts or certifies the check" in writing, and, inasmuch 
as the check in question was not cortified by the defendant in 
writing, the judgment of the municipal court must be reversed and 
judgwent entered here in favor of defendant and against plaintiffs, 


JULGMSNT HEN FOR DEFESVANT 
AND AGAINST PLAIWSTINS, 


Seanlan, Pe Jey and Friond, Je» coneura 
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JOHN CROFT, ) 
Refandant in Error, | 
Ve SRROR TO CIRCUIT 
HARRY P. PEASSONS, He Pe PEARSONS COURT, COOK coUNTY. 
as Swastes. ané COMEERCIAL TRUST | P 
& SAVINGS BANK, a corporation, as -) — OR ° 
trustee, : 288 L.A, 636 
Plaintiffs in “rror. ) 


MR. JUSTICE SULLIVAN DELIVERED THE OPINION OF THA COURT. 


John Croft, plaintiff in this eause, John W. Dobbins and 
Presley lL. Neville, were farm laborers employed by defendant Harry 
Pe Pearsons. All three brought individuel actions before a justice 
of the peace against Pearsons, individually and as trustee, and 
the Commercial Trust & Savings Bank as trustee, for a balanee of 
wages laimed to be due each ef then, and reesvered dueuan againet 
the three defendants, said judgments being appealed to the cireuit 
court, where the three cases were consolidated for trial. They 
were tried by the court without e jury, the issues found against 
the three defendants, and Janmuery 25, 1935, judgments wore rendered 
against the three defendants in favor of Croft fer 3440, in favor of 
Dobbins for $550 and in favor of Yeville for $472. The judgment 
Order in the instant case read in part: “The defendants having 
entered their exceptions herein, pray an appeal * * * whieh is 
allowed * * * and sixty days from this date is hereby allowed the 
defendents te file their bill ef exceptions.“ Wo appeal was ever 
perfected. October 4, 1933, on plaintiff's motion, the trial court 
entered an order correcting the judgment of January 25, 19345, to show 


that it was rendered only against Harry P. Pearsons, individually, 
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and “no evidenee having been adduced againat the defendants Harry 

P, Pearsons, as trustee, and the Commercial frust & Savings Bank, 

a corporation, as trustee,” the court found said last named defend« 
ants "not cuilty and said cause is hereby dismissed as te them." 
The three defendants by this writ of error seek to revarse the order 
of October 4, 1935, correcting the judgment of January 25, 1933, and 
also to reverse the judgment of January 25, 1955. This case has 
been consolidated for hearing in this court with case No. 38073 

and ease Noe 38074. 

Defendants contend that, ofter the expiration of the term at 
which the judgment of January 25, 1933, was antered, the trial judge 
could not amend the record of the judgment, elther from his supposed 
personal recoliection of what had oecurred =t the trial or from anye~ 
thing appesring in the original bill of exceptions, whichwas settled 
end filed after the expiration of the judgment termj thet there was 
admittedly ne evidenee adduced at the trial to suppert a judgment 
against any of the defendants other than Harry ©. Pearsons, per- 
sOmallyj and that the judgment of January 25, 1935, being a unit as te 
the three defendants, must be reversed as to all, if reversible as te 
one or more of them. 

Plaintiff's theory is that the judgment of January 25, 10953, 
was erroneously entered through misprision of the clerk of the trial 
court inasmuch as said judgment erder purported to enter judgment 
against all the defendants, whereas the court ordered judgment cntered 
only ageinst Peargens, individually, as clearly appeare from the 
"purported bill of exceptions of March 24, 1955," contained in the 
record filed in this courts that in the light of matters contained 
in sueh bill of exceptions the trial court had the authority to 
correct the judgment order of January 25, 1935, te speak the truthy 
even after term time; that, in any event, pleintiff's motion herste- 
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fore made and reserved to hearing to strike from the record defend- 
ants’ bill of exeeptions should be sustained because it was not 
presented to and signed by the trial judge within the time fixed by 
the order of the court; and that in the absence of a proper bill of 
exceptions it must be assumed that there was sufficient evidenee 
presented in the trial court to support the judgment against all 
the defendants. 

While it appears conclusively from an examination of the 
vill of exeeptions contained in the record that the court intended 
and the parties understeod that the judgment was to be entered only 
against Pearsons, individually, that fact furnished ne legal warrant 
for the entry of the order of October 4, 1933, amending and correct- 
ing the judgment order of January 25, 1953, te show a judgment only 
against Pearsons, personally. The order itself is silent as te 
what, if any, legal sanetion it was predicated upon. It has repented- 
ly been held that an order attempting to amend, alter or correct a 
judgment order entered after the expiration of the original judgment 
term and based selely upon the personal reeoliection of the trial 
judge and a bill of exceptions covering the trial, which wae settled 
after the judgment term, is erroneous, if not setually void. (Medora 
ys Briggs & Turvias, 338 [1l. 168; Wesley Hospital v. Strong, 333 111. 
153) 


in the Sesley Hospital case, the court said, at pe 159% 


"The fact that a particular order has been made by the 
court at a previous term, if it is net of record, can only be 
shown ‘by the uetion of some note or memorandum from the records 
or we Ee records of the court, or by the judge's minutes, or some 
entry in some book required te be kept by law, or in the papers on 
file in the cause. It cannot be determined from the —? of wit- 





nesses or by gs Aste gprs of the judge himself.' Ve 

ein 155 Tlle 598; ad ve M , ide 25 ; @ Ve 

nm 129 id. 218; Chie: Wilwenker R Co 
ve © 150 ide 6073 Culver v. 3 wing 
Cos Vv. oshler, 200 id. 369. 


It was alee held in that case, on the same pages 


"It is manifest that a note or memorandum which would authorise 
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the amendment of the record made at a previous term must be a 
nete or menorandum which woe mate during that term, otherwise 
the rele would amount to nothing. For this reason the recitals 
im the appeal bond amd the bill of exeoptions are without 
significance.* 


The erder of October 4, 1933, attempting te correct the 
judgment order having been erroneously entered, can the origianl 
judgment agsuinst the three defendants herein be sustained by the 
recerd before us? it is conceded that there was no evidenee presented 
at the trial te support a judgment against any of the defendants exe 
cept Pearsons, individually, if the judgment is reversible se to 
Pearsons as trustee, and the Commercial Trust & “nvings Bonk as 
trustee, can it stund ae to Pearsons, individually? A judgment is 
a unit as te ell the defendants ageinst whem it bas been rondered 
and csnnet be reversec as to one or more of them and affirmed as te 
the others, but if erroneous ae te one it is erremequs as to all, 
(Seymour v. Richerdwon fucling Coe, 205 Ill. 7%, and authorities 
@ited therein.) “hile a different rule may have been enunicated 
under the provisions of the Civil Pruetige aet since it become 
effective, this osuse wes tried prior to January ly 1954, and must 
mecessarily be governed by the rule abeve set forthe 

Plaintiff made a motion April 15, 1935, which wae reserved 
to hearing, to strike the bill ef exceptions from the files because 
(2) i was not settled and signed by the trial judge before it was 
filed March 24,5 1953; (2) it «se net settled end signed by the trial 
judge until Geptember 26, 1933, mores then six months after the time 
fixed by the court for ite filing an¢ without the time for the signing 
thereof having been extended; (3) it purperts to nave been presented 
to a judge other than the trial judge on Moreh 24, 1953, witheut 
showing due diligenee on defendants! part in seeking te present the 
bill te the trial judge; and (4) the trial judge die net certify 
that the purported bill of execptionsa contained 211 the evidenge 
intreduced at the trial ef this esuse. 
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It is sufficient anewer te plaintiff's contention that the 
bill of exceptions should be stricken beesuse the court did not 
certify that 1t contained all the evidenee introdueed at the trial 
toe state that, if that were the fact, while it micht render the bill 
ineffective insofar as the review of the cause is concerned, it hag 
never been held to afford a legal reason for striking it. However, 
the bill of exceptions certified by the trial court contained the 
reeital of the court reporter, ss hereinafter set forth, thet it 
included all the evidence offered ani received en behalf of all 
parties at the trial. 

In the absence of the trial judge, whe wee not « regular 
judge of the cireuit court but presided therein intermittently under 
statutory eall, the bill of exceptions was presented within «a few 
days of the expiration of the time allowed for its approval to 
Judge Finnegan of that court, whese certificate indorsed on same 
was as follows: 

“His Honor, Herbert S. Anderson, not sitting, the above 
this day presented by Lloyd C. “hitman, attorney for defendants, 
and received by the court and so marked. 

Presented Moreh 24, 1933, 
Philip J. Finnegan 
pe of said Court." 

September 29, 1933, Judge Herbert S. Anderson, the trial 
judge, approved, signed and sealed the bill of exceptions, which 
contained above the ecertifieste of the judge the following revital 
of the court reporters 

"Which was all the svidenee offered or received ani other 
trish of tke shee Sti al eee ae 

Thereafter, on February 14, 1935, plaintiff stipulated with 
defendants that the original bill of exceptions, in lieu of a copy 
thereof, micht be used by the clerk of the trial court in preparing 
the transeript of the record for thie court. By this stipulation 


plaintiff is estopped te say that the bill of exeeptions was not 


signed, sealed and filed in due time, (Berz vy. Mecartnmey, 115 
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Tlle Apps 665 Lederbremi v. Pickroll, 167 ille 6245 Northwest 
Park District ve Hedenberg, 267 id. 583.) The motion te strike 


the bill of exceptions is denied. 

Hotwithstanding that we are convineed from a careful 
examination of the entire record in this cause that plaintify 
presented o meritorious cleim against the defendant Pearsens, 
individwlly, we are, for the reasone stoted hereing compelled 
te reverse the order of Setober 4, 1935, and the judgment of 
January 25, 1935, and remand the esuse for a new trial. 

REVERSED AMD PEMAWOND, | 


Seanlan, Pe Jo, and Friend, J., concurs 
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JOHN W. DOBBING, | 

Defendant in Srror, 

ERAOH PO GIRCVULE 
Ve 
COURT, GOOK COUNTY, 

HARRY P. oo He Pe gone yl y 
SAVIBGS BAW, a corporation, as S 3 L fhe 6 3 6 
trustee, ; 

Plaintiffs in Grrer, 


MR, JUSTICE SULLIVAN DALIVERED THA GPINION OF THE Gounr. 


John Pobbing, plaintiff, was a farm leberer employed by 
defendant Narry )» Pearsonus Ke secured a judgment in the circuit 
court for $550 fer a balanes dwe aad unpaid om his wages as such 
ferm laborer against the Cemmereial Trust & Savings lank as trustee, 
and Pearsons, individually and as trustee, All three defendants 
bring this «rit of srrer to reverse the judgment. 

This cnuse wos consolidated with case Woe 38078 ami case 
Woe 38074 fer trial im the cirewit eeurt and for hearing in this 
court. The opision in case So. 36072 is filed concurrently with 
this opinion. The faete in this ense sre identical with the facts 
in ense Yo, 38072. The judgment rendered below in that ease, 
exeept as te the swuount, wes the same as in this, and the same 
questions are presented fer review. ‘The conclusions rexched in 
the opinion in that ease are contrelling here and fox the reasons 
eet forth therein the order of the cireult eourt of Setebar 4, 1933, 
ig reversed and the Judgment of January 25, 1933, ia reversed ont 
the cause remanded fer a new trial. 

REVISED AWD RRMAWDS 20 


Se@anlnns Ps Jeo and Friend, Je, coneur. 
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FRESLSY Le WIVILLS, 
Befendant in Lee OF » 


Ve ERROR T) GiRCUIT 
— Pe PLAPSOMB, Hy Pe PSANSONS COURT, COOK comrry. 
» and COMMUFCIAL TRUST & 
SAVERS BANK, a corporation, as i 4 
rus = ; f €) 7 
| *vlaintiffs in Srror. 288 1A. 637 


MRe FUSTICE SULLIVAN DPLIVEFED THE OPINION OF THE COURT. 


Yresley L. Neville, plaintiff, vas a form Isborer employed 
by defendant Harry 7. Pearsons. #6 secured a judgment in the 
eireuit court for (478 for a balanoe due and unpaid on his wages 
ag euch farm loborer against the Comuercial Trust & Sevings Bank 
as trustee, and Pearsons, individusily and as trustee, ‘11 three 
defendants bring this writ of errez to reverse the Judgment. 

This case was eouse0lideted with ease Yo, 36072 and case 
%@« 38075 for trial in the cirewlt court and for hearing in this 
court. The opinion im case Noe 36072 is filed coneurrently with 
this opinion. The facts in thie onse are identiesl with the fects 
in ease Yo. 38072. The judgment rendered below in that case, except 
as te the amount, was the seme ae in ‘his, and the same questions 
are presented fer review. The conclusions renche! in the opinion 
im that ease are controlling here, an’ fer the rensons s¢t forth 
therein the order ef the cireuit court of October 4, 1955, is 
reversed and the judgment of January “5, 1953, ie reverse aud the 
estes réemanded fer eo new trial. 

REVERSED PN RMANCT Ds 
Semnlan, Pe Jey and Friends, J+, concurs 
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WATY LANG CUM, 
@ t 


GOGK COUNTY. 


.OoOnD T A QR 
283 1.A.69% 


MR. JUSTICE SULLIVAN DSLIVERAD TRE OFi MOM OF THe couRT. 


WILLIAM Me CUMUISR, 
Appellant. 


) 

October 25, 1928, plaintiff, Mary Lang Cummer, waa granted 
a deeree of diveree frem her husband, Villiaw @. Gummer. Plaintiff 
was paid $66,000 in settlement of her property rights, and the eare 
and gustedy ef their minor child, Lang Cummer, was awarded te 
Williom HM. Cummer, then living in Franee with the child. 

Plaintiff filed « petition Janmuery 24, 1934, far the 
modifiestion of the dverese of diverges as to the custody of the child. 
Pursuent to thie petition, and without the knowledges of or netiee te 
defendant, plaintiff secured an order modifying the doerce and giving 
the custody of the ehild, Lang, to her, as well as sumerous other 
Orders and judgments. Defendant's petitions ef Octeber 9, 1934, and 
Gotober 25, 19345 to vaeante all orders and judgments entered aginst 
him sinea the entry of the doeres af diverer were etricken November 
30, 1954. He preyed and perfected an append from the order of the 
trial court of Wovenber 30, 1954, striking hia petitions te vacate, 
which wes doeketed in this court as oxee Yo» 58018, and this enuse 
wae coneolidated with that ease fer hearing. ecomber 24, 1954, an 
order was entered by the chanceller requiring defendant te pay plain- 
tiff $250 seliciter's fees and 675 expenses for her defense of the 
above appeal. The inatent appeal secke to reverse thin last order. 
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In our opinion filed in ease Yo. 38018 concurreatly with 
this opinion, we held that the trial court was witheut jurisdiction 
te enter the several orders and judgments sought te be vaented by 
dofeniant's petitions, inesmuoh an they were entered without notice 
te or the knowledge of d¢efendent, Therein we reversed the order of 
the Superior court striking defendent's petitions to yacate and 
Femanded the esuse with directions te grant the prayer ef such 
petitens to vacate all the orders and judgments entered against 
defendant subsequent to the entry of the deeres of diveree Setober 
25, 1929. 

The court having had no jurisdietien of the person of 
defendant, it accaneerily follewed thet it Ineked autherity to 
enter an order for plaintiff's expenses and seliciter’s fees in 
connection with defendant's appeal in esse No. SG01S, ov for am 
@ther purpose. The order of December My 1934, allowing 9250 
s@liciter’s fees ané¢ $75 expenses to plaintiff te defend the appeal 
in case Yo. 36018 ts reversed. 

Seanlans Ps Jey ami Friend, J., coneurs 
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AY HILL APARTMENTS BUILDING 


MURR 
CORPORATION, a wer pereseers 
ppelliant, APPERAL FROM MUNICIPAL 


Ve COURT OF CHIGACOe 
MRS. JOHN &. FLOTO, also known 


as Dorethy Floto, sesdhdens 2 8 3 I. A. G 3 i 


MR. JUSTIGH SULLIVAN DELIVERED THE OPINION OF THE COURT. 


June 16, 1934, plaintiff, Murray Hill Apartments Building 
Corporation, confessed judgment on a certain lease under seal against 
defendant, Mree John We Flote, alse known as Dorothy Plote, (here- 
inafter referred to as Wre. Wlote) for $410. On petition of defend- 
ant the judgment was opened and she war given leave to defend, her 
petition standing as an affidavit of defense.  fter trial by the 
eourt without a jury the issues vere found for defendant end final 
judgment entered accordingly. This appeal followed. 

Plaintiff's statement of claim, attached to which and made 
@ part thereof was its written lease with defendant of an apartment 
in the premises located at 4300 Lake Shore drive, Chiengo, alleged 
that under said lease defendant wes indebted to plaintiff for rent 
éue for the months of March and April, 1934, 2t $175 » month, plus 
attorney's fees of $60. 

Defendent*s petition to vacate the judgment by confession 
alleged, as the only defense which it attempted te support by evie 
denee, that plaintiff orally agreed to the cancellation of the lease 
in Februory, 1934, in consideration of her surrender of the premises 
at that time. 

Plaintiff contends that the alleged contract cancelling 


whe 





LORAOGIO *O PAOG 


‘$89 AL Sek: 


laa ii eS rein aD Esl u 


~o10d) s0s9S% wUlIOT0G ae sword ovde .oFOLT oT suiot saat sasha 
“booted to eoiddiog no 40Ld2 nek (oteke «mH ea of hoxroton Tmt 
wed .hneled of gwoet novia aey ome Mas bemeqe gow treaghut ow 
elt YS Lalut, go%A yennshod Ye wos! ne am gaibente mee 
Sanit bxe sowbasted sel bavet evow vegmed omy yxrl 8 eyort ona 
abewollo® feeqqn ais? .Yfanthvocen bevesne trem 

eben bea Moide of bedoatin qmtaky to snomedsts 2 Mttléntal® A 
tuoatinge ma Yo ieabas'toh détw enael maddie att sow Toortets om 
begotiia ,opeeidd eevich ecods sted 008) ga bedeval ase lupig Vf a 
tow tot YWlintelg of betdobnt voy Insbmotod seael Stan toh J ‘i 
Githq «hinom a SVL) ta yhSOL yLiaq’ bna dota to adinom odd rote 


noltaastacs yd snemphet off etwonv of soliiteg atinabnrotet 
«tve <i @togquu of Setqmedés ti doldw oansted yLao edd an 4 


+083 to sost > onse tte 





@eael ont to nOhicifeones edd of Seotqe Yilato tilinisl¢ todd sooneb 


Boatworg ocd Yo TehnorIwe tHKM LO HOLteTehtanoe mI 220k ~yxewedeT a 
* somt? dad? da 
gailivorre Jowttnos hegetia od? tad? sbmednoo tiitnteLd 











SS — = 


"1 


ee oe 


Re 

the lease was made, if at all, with one of its agents who had no 
authority to enter into such a contract and that defendant was 
apprised of the agent's lack of authority by the leat clause of the 
lease, which reads ae follows: 

*Twonty-firste It is understood and agreed that no manager, 
agent or employe of the lessor, except its officers, has authority 
or power to bind the lessor by any contract altering, varying or 
@ancelling this lease." 

Plaintiff further contends that there is no evidenee in the record 
proving or tending te preve that « contract cancelling the lease had 
been entered into between defendant and any agent of plaintiff. 

Defendent's theory is that plaintiff's agent did enter inte 
a binding contract with her to cancel the lease and that plaintiff 
is estopped to deny the authority of ite agent to make the alleged 
contract ef cancellation by reason of ite having clothed him with 
implied er apparent authority to do so. 

The lease was axecuted by plaintiff, as lessor, as follows: 
"Murray Hill Apartments Building Corporation, by Leonard He Skegilund 
(Seal)," and by “John ¥. Floto, (lirs.) J. Ws Floto (Seal)-" Leonard 
Ee Skeglund was president of the lessor corporstion and resided in the 
building at 4500 Leake Shore drive, Plaintiff had in ite employ, as 
an agent, one Robert ¢. Graham, who was net and never had been one of 
its officers. 

Mrs. Flote testified in her own behalf thet she had all her 
dealings with Graham; that he was constantly on the premises; that it 
was he who submitted her lease te her; that “she thought the building 
was owmed by Mr. “allen, and that wr. Graham wes in charges" that she 
had several conversstions with Graham during the months of Jonusry and 
February, 19345 thet she told him that her family was becoming so large 
that she wes obliged te move into » larger apartment; thet she had found 
a new apartment and expected te move into seme in the esrly part of 
February; thet Greham said that would be all right «nd that he thought 


oRe 


om bast onw adnoue att to ome Mégw .ifs de tt eben saw eoamk eal? 
naw thiabevted dai? ona fordnos o owe ofm! tedne oF Yshmedtus 

ed? X0 onwato taok ods YS Ystrordue Io dong etinege odd to hemdagge 
tmwollet es abeos sold ronan 

“ahratiu ao nd anmwartie @ ces) Savane s0nsel o ta axel 
roaaas abut 

bene ast? ni vorbis on mi ove? daft vhnedroo xedéawt Vesta 
at Meenk ott putiinenas Smariass 2 Sait ovexq oo yatkbaos te) ca ¥OX 
strisnbaly Yo eases rH daa ¢rebnvted meewted oan: deretse: ad, 4 pee 






















Wetemtetay sat han suse ony Loonnn of tol die isentate oe 
_ beyette edt oxum of snes a0) to wathtodiun auld yiob oF qqovas 
dé iw mid dedtote gatved act to noaser yf soiselisonae Le semtty 


+08 ob o@ ‘Mt treasure fnexogga 7 aod 


hautyests “a susnead yo yoda soqu0® seapgawe stusad tags Ee 9 wt 

branos%i (£008) OfoRT 1 6k (aati) eoBoRe -F malo” eS dun’ vf i 

on’ at bebtns 2 pre moleeroqsoa toocel ed? te tneaiserq saw . . 

eo «yokgue oft mi had Yibdwdals yevitd exost oaiad 002) Js uit 

to ome need ber steven bre fon sew asiw qindias® .9 Stedel eno «toamRa Mm 

tod ihe bat ofla dads Letes swe tad mt berticess otest pom, 

th tld tnowimerg ed? mo YLeneMahoo naw od sory yaatiaxD cttw es 

enthttnd edt titgwostt edu” tet prose of sanet ted best indue ow ot eam 

ate tele “quqtede ak pow antienp -<E tact hoe netle’ ooh yt heewe sew 
fre exaunat Yo utnom oe mated madax® ditw omodinatsvmos Loroves, fat 
@ptL oF yutmnsed owy YLimet cert sos? mtd hited exte tot greet Year OM, 
Raat “Beet ove teat i isremd enge weyral % aon overt of hegilde saw sale dealt 
Ye sueq tues oid mt smtme o¢nt evem of betowgre tre 12OKs LER WO 
talyued d aut datd bee gdyts Lis ef Binoy Jas Shes madoxh sould pytandel 


ose 


there would be no difficulty in procuring a new tenants that she 
understood that she was released from payment of any more rent; 
that she moved February 3, 1934, on whieh date she paid her rent 
up to the end of February} that when she moved she ageumed that 
everything was all right end thet she was releseed from peyment of 
rent for Mareh and April; thet she left seme Venetien blinds in the 
apartment, which, at her request, were sold by Graham for $60, for 
which sum she was afterward given credit; and that om the day she 
moved she gave Graham « key to her apartment. 

Graham, the only ether witness at the trial, testified in 
part that he had several conversstions with defendant prior to her 
moving, in all of which she said thet she was compelled te move to 
larger quarters on account of the “growth of har family;* that in 
his conversations with her he told her that, having no authority to 
do 39, he could not eancel her lesce and that ashe would have to pay 
rent for Mareh or April wiether she moved or nots that when defendant 
moved she gave him one key to her apartment with instructions te 
rerent it, if he cowld; thet she asked him te se]11 her Venetinn 
Blinds, if possible, and eredit her with the proceedsy that he sold 
the blinds to the tenant who sueceéded her in the apartment for $50 
and credited her account with that amount; that he was not and never 
hed been an officer of plaintiff; thet he never had any pewer or 
autherity from plaintiff te cancel or modify defendant's leases that 
he did not by word of mouth nor in any other way cancel or ottempt 
te caneel her lease, and that he never told her that it ws cancelleds 
and that the apartment in question was thereafter lessed for a term 
commencing May 1, 1934, at « rent of 2160 a month. 

Bven though it be cenceded that plainsifi's agent, Graham, 
had autherity to bind plaintiff by an eral contract cancelling the 
lease, is there any evidenee in the record that such a contract was 


actually entered into? We have carefully examined and considered 
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every word of defendant's testimony, both competent and incompetent, 
and, allowing full eredenee to all of it, we fail te find any of the 
elements of a valid, binding contract in her testimony, All that 
she states that Graham sei? to her was “that would be all right and 
he thought there would be no difficulty in preeuring a new tenant," 
after she had told him "I had found » new apartment and that 1 exe 
peeted to move in the early part of February." From that she cone 
eluded "I understood that I was then released from payment of any 
more rent * * *, When | moved I assumed that everything was all 
right, that I was released from payment of any further rent for 
March and April." These statements of defendant do not constitute 
evidence of the existenee of « contract te cancel the lease; neither 
de they contain any evidence of a definite promise that defendant 
wes or would be released from her covenant to pay rent. A¢cording te 
her own testimony she never requested plaintiff or its agent that 
the lease be cancelled or that she be released from the payment of 
rent, she merely states that she told Gresham that “her fowmily was 
becoming so large she was obliged to move into a larger apartment," 
that she had found one, thet she “es coing te move end thet he said 
all right. Mrs. Flete did not testify that Graham said that she 
would be released, but stated merely that she "understood she vas 
Teleased from payment of rent,” and thet she “presumed the% she was 
released from payment of any further rent." 

However, there sre several other grounds on which the judge 
ment uust be reversed, only one or two of which need be considered. 
A person dealing with an agent cannot held his principal on the 
ground of the apparent authority of the agent, where he has actual 
or constructive notice of the extent or limitation of the agent's 
authority. It is undisputed that Graham was an agent and not an 
officer of the lessor. Clause 21 of the lease, heretofore set forth 


and ef which defendant must be assumed to have had knowledge, reserved 
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euthority to caneel the lease te officers of the lesser and express- 
ly denied such authority to ite agents er employees. This clause 
constituted notice te defendant of Graham's want of outhority and 
that plaintiff, therefore, was not bound by any olleged contract of 
cancellation that Greheam may have negotiated. A third persen must 
use reasonable care and prudenee before he is juriified in believing 
that the principal's acts and conduet have clothed the agent with the 
appesrance of authority to perform certain scts for his principal, 
amd, if sueh person hes actual or construetive notice of the extent 
ef the agent's authority, he cannot claim te be acting in good faith 
and hold the pringipal on the ground of apparent authority. (Pardon 
ve Sasvary, 249 [lle Appe 5273 Nulsen v. Terre Haute Brge Cos, 205 
Ills Apps 119; Sehmoldt v. Langston, 106 Illes Apps 3853 Hational 
Fire Ine. Co. ve John Spry Coo, 235 111. 26) 


Where the puxties te a contrect stipulate therein as they 
Gid in the lease involved here, as to the autherity or lack of 
authority of an agent to alter or amend the contract, they are bound 
by that stipulation. In the face of the stipulation in the lease, 
heretofore referred to, there could be no implied agreement as to 
the extent of Graham's authority. That is expressly limited by clause 
21 of the lease, which was notice te defendant of Graham's vant of 
authority to enter into a contract fer the cenceliation of a leasee 

Fer the rensons stated herein the judgment of the municipai 
court is reversed and, after an allowance te defendant of $50 received 
by plaintiff threugh Graham for the sle of Mrs. Flote's Venetian 
blinds, judgment ia entered here for plaintiff and agninst defendant 
for $360, which includes es part of ssid judgment the sum of 560 for 
— foe8e, cymann AND JUDGMENT HERE FOR PLAINTIFY AaD 

AGAINST DEPF2EDANT FOR $360. 

Seanlany Pe Jey and Friend, Jo, concours 
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PEOPLE OF THE STATS OF ILLIVOIS, 
Defendant in Error, 
BRROR TO CRIMINAL 


COURT, COOK COUNTY. 


Ve 


MARTIN TARRACCIANO, alias Martin 
Terry, alias Yrank Baldiane, 


tet glo 283 1.4. 637" 


MR. JUSTICE SULLIVAN DELIVERED THE OPINION OF THS COURT. 


Martin Tarraceiane, alias Martin Terry, alias Prank Baldianoe 
(hereinafter referred to as Tarraceiano) entered a plea of guilty in 
the Criminal court ef Cock county in May, 1951, to an indie tment 
eharging him with obtaining money by the use and maans of the cone 
fidence game and was placed on probation for one yeor pursuant te 
the provisions of the statute on probation. During a heoring for 
violation of his probation for failing to report to the probation 
office monthly and fer failing to report his change of address after 
the alleged removal of his residence from the address theretofore 
given by him to his probation officer, he was found cuilty of an 
alleged direct contempt of court and on February 21, 1935, sentenced 
te serve a term of imprisonment of ninety days in the House of 
Correction. This writ of error is brought te reverse the judgment 
of the trial eourt finding Tarracciane guilty of contempt. 

The contemnor contends that the court erred in finding that 
he “willfully, falsely and corruptly perjured and gave false testimony 
upon the hearing ef hie vielation of probation” and in finding that 
said testimony was material to matters then and there in question. 

Im People ve Anderson, 272 Ille App. 95, in passing upon 
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an order finding Andersen guilty of » direct contempt for his 
alleged perjury and imposing a sentence of a term of imprisonment 
upon him, this court said at pe 998 


*Iin es @iLeo Ba: + Feinbe » 266 T1lle Ap ca 306, 
the court he ha = Esti oF exceptions hae no proper place in 
@ record brought to review a sentence imposed for a direct contempt, 
¢riminal in ite nature, committed in the presence of the courts that 
the only matter that can properly be considered on such review is 
the order of the court adjudging the party to be in contempt, and 
that beceuse of this rule the law requires that the contempt order 
set out all the facts constituting the alleged contempt, se that 
the reviewing court may see whether or not such facts constitute 
a direct contempt. (See also zoophe v: Hogem, 256 Ille 496, 499.) 
In People ve Being 268 Ille Appe 9 the court, after atuting the 
rule announe m the Feinberg case said: ‘It follews that the 
order of commitment must be serutinized carefully in order to detere 
mine whether it sets out the facts constituting the offense so fully 
= eertaialy as te show thet the court was authorized te make the 
Oordare 


The findings contained in the judgment order in the instant 
ease ate as follows: 


"The Court finds that it is within the personal knowledge 
of this Judge of this Court, and oecurring in the presenee of this 
eourt and while this Court was then and there in sessions, that the 
above entitled ease came up fer a hearing on the vielation of 
probation of Martin Tarracciano, alias Martin Terry, alies Frank 
Baldiane, and that the contemmor was then and there present in 
court and was represented by counsel; that he wes duly wvern and 
testified that he did not tell one Mrs. Louise mM. te, of the 
Probation Department of GCeok County, that he had paid $50.00 to 
Jemes <tiekel, whe was his probation officer in the above entitied 
ease} that Mra. Louise W. Pugate was sworn and testified that the 
contemnor, Martin Tarracciano, alins Martin Terry, alias Frank 
Baldiane, hed told her that he had paid James Stickel $50.00 te 
have a warrant for violation ef prebetion dismissed; that upon being 
further questioned by the Court thet enaid contewner, Martin 
Tarraceiano, alias Martin Terry, alias Frank Baldians, did state that 
he had misstated the facts and that he did tell Mra. Lopise M. Fugate, 
of the Probation Department of Cook County, Illinois, that he gave 
Jemes Stickel, a probetion office, $50.00 te have the warrant for 
violetion of probstion diemicasede 

®"The Court accordingly finds that because of the matters 
and things hereinbefore set out the said Martin Tarracciano, alias 
Martin ferry, alias Prank Baldiane, willfully, falsely and 
corruptly perjured and gave false testimony upon the hesring of his 
violetion of probation on, to-wit, the 15th day of February, 4¢ De 
1935) that said testimony was material to matters then and there 
in question, and that the seme was an imposition upon this Court 
and was ¢aleulated and intended te and did impede, embarrass and 
odstruct this court in the due administration of justice." 


The order then recites that the court finds Tarracciano “guilty of 
a direct and deliberate contempt of this court in open court" md 


adjudged that he be senteneed to the House of Correction. 
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It will be noted that the order contains no finding of fact 
thet the contemnor paid Stickel $50 or any other sum of money, or 
that Stickel received $50 or sny other amount from Tarracciane or 
in his behalf “te have a werrent for violation of probation dis- 
missed." # The findings of fact are that he first denied telling 
Mrs. Pugate that he had paid Stickel, his probation officer, $50, 
and ne admitting that "he did tell Mrs. Yugate that he gave James 
Stickel, the probation officer, $50 to have a warrant for violation 
of prebsation dismissed." The order also found that this false 
testimony “was material to matters then and there in question,” and 
it mist be eoneeded that perjury er false swearing that will subjeet 
a witness to punishzent fer direet contempt of court must be as to 
a matter materiel to the issue in questions 

{he issue before the trial court was whether or net Tarrac¢iano 
was guilty of violation of his probstion. We can readily pereeive that 
the payment of money by him %o his probation officer to have the warrant 
for such violation dismigaed would be material to that issue. However, 
in the absence of any finding of fact in the erder that contemer paid 
money to Stickel, or that Stickel received money from him or in his 
behal? for the dismissal of the warrant fer violation, we are at a loss 
to understand how his testimony that he had told Mrs. Fugats that he 
had paid $50 to Stickel, after first denying thet he head done so, coula 
be considered material to the question before the court. 

We must held that the testimony of Tarracciano as te what he 
aid or did not tell Mra. Yugate as te the payment of money to @tiekel 
was immaterial te the iseue before the court and sfforded no legal 
ground for finding him cuilty of direct contempt unless the order alse 
contained « finding of fact that he paid money te the probation officer 
or that the probation officer recei ved money from him or in his behalf, 
which it did note Therefore, the finding that contemner wes guilty of 


direet contempt was unwarranted and the judgment order of the criminal 
court is reversed. REVERSED» 


Seanlan, Pe Jo, and Friend, J., concurs 
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LEMAIRE, Inc., a Corporation 
for use of CHARLES V, FALERNEERG, 
Appellant, 
va. 


ROBERT P, GUST, } 
Appellee, ) 





§ 
283 1.4. 638° 
MR, PRESIDING JUSTICH NesURELY 
DELIVERED THR OPIMIGR OY THE COURT, 

Plaintiff appeals from an adverse judgment rendered by the 
eourt in garnishment procesdings. Ye gather that Charles V. Palken- 
berg obtained a Judgment ageinet Lewaire, inc., « corporation, but 
the abstract falls to etute when the judgmont was obtained or the 
amount. Apparently an affidavit fer garnishee susmoens was filed; 
defendant garnishee answered, but the abstract gives ne information 
as to the character of the enswer. We shall assume the defendant 
anewered that he had no property belenging to the judgment debtor 
and owed it nothing. ¥rom the testimony of « witness the judgment 
apparentiy was for aperextinatady gL 700, 

Defendant testified that Lemaire, Inc., the judgment debter, 
owed him $4100 which bas not been paid. ‘the court ruled that the 
garnishee could set aff this claim, snd discharged the garnishee, 
The ruling was proper. ‘Seetion 13 of the Garnishwent act, 111. State 
Bar State., chap. 62, provides that a garnishee may retain or deduct 
out of any property, effecta or credite in his hands all demands 
against the plaintiff. ‘This practice is approved in Levinson y. Nom 


Bank and Trust Go., 337 Ill. 241. Apparently the only argument meade 
by plaintiff against this ia that the garnishee filed no plea of sete 
off, Ag we have said, the abetract is silent on this point, and in 
any event we do not understand that a plea of set-off wust be filed 
by the garnishee. The statute seems te contemplate that the set-off 


may be asserted upon the trial, a8 was done in Peisiey v. the Park 
a 222 Ill. App. 96. 


eee no reason to disagree with the trial court, and the 
hikes ie affirmed, 
AFFIRMED, 


Matehett and O'Connor, JJ., coneur. 
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CHICAGO TITLE AND TRUST COMP 
under Trust Deed recorded in t 
Office of Ceok County, Iliino 
No. 9680233, 
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JOSEPH A, GERILEN and MARTHA Li, GEIL, 
his wife, et al., APPSAL FROM 
SUPERIOR GOURT 


OF COOK COUNTY. 


Pelendants. 


CENTRAL REPUBLIC TRUST COMPANY, a Corporation, 
intervening Petitioner. 


ARTHUR COX and FRIBDA Cox, his wife, 
Intervening Petitioners. 
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I.A. 638 


On Appeal of WILLIAM L, O'CONNELL, as 
Ligquidating Trustee for .ADISON-KEDALE 
TRUST & SAVINGS BANK, 
intervening Petitioner, 
Appellant, 


MR, PRESIDING JUSTICE MeSURELY 
DELIVERGD THe OFINIGR OF THE COURT, 


This appeal involves the disposition of a share ef rent 
moneys collected,prior to the appointment of a receiver, from the 
presises which are the subject matter of a foreclosure proceeding. 
The opposing claimants to this share are the Madison-Kedzie State 
Bank, aftervard taken over by the Madison-Kedzie Trust and Savings 
Bank, on«the one hand, and the Madison Square State Bank on the 
other. For convenienee the former bank will hereafter be referred 
to as the Madison-Kedzie bank to distinguish it from the Madison 
Square bank, 

Under an arrangement with the mortgavors, Joseph A. Geilen 
and Norbert ¥. Weber, the Madison-Kedzie bank for a tine, and the 
Badison Square bank subsequently, colleeted the rentals of the 
Seoville apartments, the subjeet of the foreclosure proceedings, 
The question as to the disposition of these moneys was referred to 
@ master in chaneery woo took evidense and reported, recommending 


that the Nadison-Kedzie bank was entitled to a pro rata siare in 
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these moneys; exceptions te his report were filed which were suetain- 
ed by the court, which awarded the entire amount of these collec. 
tions to the plaintiff for the benefit of the bondholders secured 

by the deed of trust foreclosed, 

The amount claimed by the Madison-Kedzie bank it approxi- 
mately $2248.95. The correct disposition of thie money resets upon 
the facts “hich took place prior to the appointment of a receiver 
in the foreclosure suit. The Madison-Kedzie bank claims that it 
Stands in the position of the mortgagors under the trust deed, whe 
are entitled to the rents witii a receiver takes actual possession, 
citing Rohrer vy. Deatherage, 336 Lil. 450. 

fhe complaint seeking to foreclose tne trust deed was riled 
September 25, 1931, but prier to this, on May 25, 1929, the mort- 
gegors, Geilen and Weber, had borrowed $25,000 from the Madison- 
Kedzie bank on their unsecured prowissory note; they were unable 
to pay their indebtedness to the Madison-Kedzie bank and demand 
was made by the bank for some security; om July 15, 1930, Geilen 
and Weber had created a trust by executing and delivering a dead 
of trust to the Madison Square bank as trustee creating Trust No, 
1009; under the terme of this trust Geilen had a one-half benee 
ficial interest and Weber the remaining one-half; the rents, 
issues and profits, pursuant te the terms of the trust agresment, 
were speeifieally reserved for the beneficiaries, Geilen and 
Weber; the trust agreement authorized the trustee Madison Square 
bank to deal with the real estate only when authorized to do so 
in writing by the beneficiaries. 

Gellen and Weber were not only indebted to tae Madison- 
Kedzie bank but also to the Madison Square bank, and on October 
7, 1930, they conveyed to these banks, as their respective in- 
terests might appear, ali of their benefieial interest in Trust 


No. 1609. These debts to the two banks are not connected with the 
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debt secured by the deed of trust running to the Chicago Title & 
Trust Company, plaintiff. 

At this time there was no default under the trust deed te 
Plaintiff, and upon the assignment to the banks of the beneficial 
interest in Trust Bo. 1009, Geilen and Weber specifically auther- 
ized in writing the Madison-Kedzie bank te take possession of the 
Scoville apartments which were conveyed in the trust deed to 
plaintiff and to collect the rents and apply the same in a pro rata 
liquidation of the indebtedness of Geilen and Weber to the two 
banks. In pursuance of thisarrangement the Madison-Kedzie bank on 
or about November 1, 1930, took possession of the premises and pro- 
ceeded to colleet the rents for the purpose of liquidating the in- 
debtedness of Geilen and Weber to the two banks, and thereafter, on 
or about February 1, 1931, the Madison Square bank went into possese- 
sion of the property for the same purpose and under the same arrange- 
ment, 

The Madison Square bank or its receiver remained in posses- 
fon of the premises, colleeting the rents until January #4, 1933, at 
which time a receiver was appointed in the foreclosure proceeding, 

By virtue of the foregoing facts the Madison-Kedzie bank 
Claims it is entitled te the rents collected prior to the appoint- 
ment of a receiver in the foreciosure suit in the ratio that Geilen 
and Weber were indebted to it and to the Madison Square bank, 

It is clear that the Madison-Kedzie benk and the Madison 
Square bank, with reference to possession of the premises and the 
collection of rents, stood in the position of the mortgagors, Their 
possession was under the specific authority of the mortgagors and 
the rents collected were to be applied upon their indebtedness to 
the banks, The possession is the same ae if the mortgazors had re- 
mained in peunecsion, collected the rents and applied them to the 


liquidation of their debts to the respective banks, In addition to 


e 


‘s 81928 omen 10 exit of piehanire dil’ 46. buen odt yd Setvpse Fdob 
| (etheoteta (visas) tdptt 
od booh dautd od twbnu sfuetob Ot vow erode ott wide ga°) PEE 


Intoltoned ent ‘to aducd ont of taonnpteas ont aoqn bate , Tridtielg — 


-1003ue ytinottiosde tede¥ baa netted , COOL Lol teu? at 

“eit ‘to Aoleesdvog sided of Aned btahel-neetsel on3 gnitiaw ab Seas 
9d book gaurt off at boysvnes etéw dotiw ataowrteqs OLE 08 

atai ona 2 Ak Srise O85 ylodn Foi atnes ods tosficn of bus Thintiel@ 
gwd ond od s0dew ban nd fted Yo wedrbetdonat oat to nobdebeephe 
=o bas asehemtg odd to holeedaaoe Hood ,08et ,f 19daRvOH tuedie te 
“nak ad gaddobiupls to ssowtua ony «ot atvot od? tos loo ed hehess 
Ho , red tec tek bis’ .wated ow Sct of rede¥ ba ovtted to seendedTeh 
-09900 ont doow Acad exaupR ane tbe oct} .te0r ,f ereiretet tyvoda 
~Wpnerts onan eit isha ban Sadeuie oust sid wih ‘ato wate we 
aacseeq al bonkenot seviooes bth 10 dmed orevph mosthell oft Oa 
ta ecet ae ytevast figaw ngnst Sad gattostfoo ,sautmerg ort “vo ato 
.palbessorq exveolseto? od? at botntogus saw Teviecer « ouky io tate 
dnsd otsbod-noelbsll edd atoet gatouetet sn? te evetty ye PUL 
<tatodes ost of volta betseffos ater ont of boteivas of tt antsio 
msiiod tnAd ohder Odd at ste otweclootct ont ad tevicoet @ to dma 
‘aned Oteupt moelbaw off of Bae ¢1 of HéYdoKat otew tOdeW bee 
tiontbeld oct bac dabd olsbeX-noolbaM edt tead toast wi gt | oo" 
edt bas eoutuerq ond ‘to molseecaoe of ednexe'tex atiw ,tned otaupe 
ahead?  atogeyitom edt Yo aokiteog sat at boots ,etner to nottoo cies 
baa etoyagttoa ody to va brodd ix oltiseqe ett TOobme Baw Ho leaessog 

os aooahetdobut tied? nogs bol teaa ed of Stew Setosiios etnet eat 
“oT bast atoesd40r odd th ae oman ord ol bolvaseace oft .extnad ott 
ont of moit boldqae bus edner off? hodde Loo’ ,notsroonoy mt bormthm 

ot nottibhs al edithd ovitosqned oif 6 Geveb tied? to aottshtuphe 


—_— 


& 


the Rohrer case above referred to, the following cases support the 
rule that a mortgagor is entitled to the rents and income from the 


mortgaged property for his own use until a receiver is actually ape 


pointed. St, Louis Union Trust Co, v, Wabash, CC, & W. R. Co., 258 
Til. App. 9; Haugan v. Thorgersen, 270 111. App. 123; Levin vy. 


Goldberg, 255 111. App. 62; Reynolds v. first Nat, Bank of Chicago, 
279 Ill. App. 581. 

It follows that the Madison-Kedzie bank is entitled to ite 
pro rata share of the income prior to the appointment of a receiver 
unless, a8 plaintiff claims, there was a valid agreenent by the 
Madison Square bank, as trustee under Trust lio. 1009, te collect 
the rents for the benefit of the bondholders, The evidence offered 
to support such an agreenent is vague and unsatisfactory. An em- 
ployee of the Madison Square bank testified that he was instructed 
by Mr, Eeenley, the president of the bank, to tell the bondholders 
that the bank wes colleeting the rents in the imterest of the bond- 
holders. One or a, .. testified to rather indefinite state- 
ments made by Mr, EKeenley, who was also a mewber of the bondholders’ 
committee. 

In the recent case of Keynolds vs. Yirst Nat. Bank of 
Chicago, supra, the bondhelders’ committee claimed certain rents 
wpen the basis of an oral agreewent between it and a representatie 
of the equity oyvner, It was held that the oral agreement could not 
be sustained os, in order to create such a trust, it should be @s- 
tablished by @widenee unequivocal and unmistakable. Noreover, 
Trust No. 1009 specifically provides that the beneficiaries there- 
under, namely, Gellen and Weber, were entitled to the rentals of 
the real estate and empowered the Madison Square bank as trustee 
under the trust to deal with the real estate only when authorized 
in writing by the beneficiaries, No power was given the Madison 


Square bank to eneumber or pledge or otherwise dispose of the 
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rents of the real estate conveyed in the truet. 

Plaintiff knew of the provisions of this trust as it ale 
leged in its complaint the creation of the trust by the conveyance 
to the Madison Square bank as trustee, 

We are of the opinion that the Madison Square bank, acting 
as trustee under Trust lo. 1009, could not enter inte any valida 
oral agreement or understanding with the plaintiff or vith the 
bondhelders' committee as to the disposition of the rents and 
profite from the premises which had been specifically assigned to 
it for the purpose of licuidating the indebtedness of the mortgacors 
to the respective banks, 

After the Madison-Kedzie Trust and Savings Bank filed its 
intervening petition, William i., ©'Connell was appointed ite re- 
ceiver, and leave was given to such receiver to prosecute the in- 
tervening petition of the bank; thereafter O'Connell's appointment 
as receiver was revoked and he was made the liquidating trustee of 
the bank and leave was thereupon given to such liquidating trustee 
to prosecute the intervening petition ef the Madisen-Kedzie Trust 
and Savings Bank in his own name as liquidating trustee, 

We hold that William L. O'Connell, as liquidating trustee 
for Kadison-Kedzie Trust and Savings Bank, is entitled to its pro 
Rated share of the rentals received prior te the sppointment of a 
receiver in the foreclosure preceedings, based upon the indebted- 
ness of Geilen and Weber to that bank and the Madison Square State 
Bank. 

The order is reversed and the eause remsnded for further 
proceedings consistent with what we have said in this opinion, 

REVERSED AND REMANDED. 


Matchett and O'Connor, JJ,, coneur. 
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MA, JUSTIGR BATCH“TT DELIVERED THE GPIRIOA OF THR COURT, 


Thie ie an appeal by defendants from a deeree entered april 
24, 1935, granting an injunction a8 prayed that defendants showld 
desist from making uae of the name “Sarah Binton" or “winton® or 
"The Kinton Hat Go. and Hovelties"® or “The Minton Kat Company end 
boveltics" or "The Minton Mat Co.”, or the use of the word "Hinton" 
in any form or etyle, or combination with other words or names, in 
eomunection with the business carried en by defendants, ete. The 
Gause was before thia court on a former appeal from an order whieh 
gusteined tee demurrer of defendante te the amended bill and dia- 
miesed the same for want of equity. Minton vy. Smith, 276 111, App. 
128 The allegations of the bili ure there recited aidneed not he 
here repented, We held that the court erred in sustaining the de- 
muirrer and dississing the 6111. The deerae wan reversed and the 
cause remanded for proctodinge in secordance with tie views ex+ 
pressed in the opinion, 

The record shove that the eauee wae redocieted in the trial 
court Augast 25, 1934; that defendants filed tneir answer Sestember 
6, 1934, in whieh they averred that in November, 1930, pleintirs 
@tated thet she had decided to quit business for tae reat ef ner 
Life and offered her entire husiness for sale te them; that they 
accepted the offer; that they purchased from her the entire busi- 


meee including the trade mare; that it wae not antil afterward that 


Plaintiff indicated a desire to fix = time limit to their use of 
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the word “Minton”; that they never at any time agreed to be limited 
im the use of the trade name; that plaintiff's attorney drew the 
papers which they signed upem plaintiff's ageurance that they core 
rectly set forth the agreawent; that im 1935 they eensed using thie 
trade name and adopted as their own the trade nawe, "She Kinten Sat 
Co, and Aovelties,* under which name they have since done business; 
that they wera/ten using end have not used fer upward of one year 
Plaintiff's trade name, “Kinten"; that the Lowation of their plage 
of business hae also been changed; that plaintiff ie net in the 
millinery business, or any other business; that whe hes no intention 
ef reentering the business and has taken no stepe te that end; that 
there sre numerous facilies in Chicago whe use the surnase "Minton"; 
that plaintif¢ has no exelusive rigut to the name and never had 

euch right exeept as to the exact trade nase adepted by her: that 
@efentante sre conducting a high-grade business ix 2 manner which 
Gan cause no reflection om plaintifr; that plaintiff will not suffer 
any dasagee from their present use of the mame, but to deprive de- 
Tendants of ite use will cause them great damage awounting te upwards 
ef $1600 a year. 

Plaintiff replied to the anewer, admitting Ker alieged dew 
termination ta retires from businens, but denying the intention te 
quit and offer to sell, aeserting tist defendants did net purchare 
anything other than the fixtures ant werehandiae with right to use 
the mame for a Limited’ time, and that defendants sgrand in writing 
te use the tradé name "Minton" for one yeur oniy, a8 per cony of 
writing attached; denying that defendants were not using the name 
“Minton"® but admitting that they use the nase, *The Minton Uat Ce. 
and Novelties"; admitting that plaintiff is net uow in the millinery 
business, and that defendants’ place of business is not the same as 
formeriy; admitting taat oleintis? is net now in the business and 


has taken no active steps to reopen eubh baginess, but denying any 
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fixed intention aot to reenter; deny.mg that che has knowledge of 
the number of persons in Chisago with the family name “hinton,* but 
atating that she was tie only person using the trade nome "Minton" 
while she was in the millinery business; denying that she will not 
suffer damsyes; denying information ae to the finaneial lose widen 
Would be caused te defendants by taking from them the uae af the 
trad¢ name, other than the less of customers who #412) think plain- 
tiff ie interested in the business. Ghe attseied to her reply Bx 
hibits “A* and "2", writings whieh 1% Le argued tend to preve the 
allegationa of her bhil and her reply to the anaaver, 

The oause was referred to a waster, who reported Sinding 
the equitieon with plaintiff; that defendants had continued te ure 
the trade name “Minton"® after January 1, 195%, *itheut peraiemion 
er plaintifr, and without right to de #0; that the matter had been 
theretofore litigated im thie court, and that tse epinion in the 
eause was the determining feature a% applied te the facta; that the 
Master had no alternative except te find *taat the sald Gmith and 
Hamann are using the sald name of “Binten’ without any legal er 
equitable right te do se," 

The ehaseeller overruled exeaytions to the report and en« 
tered a decree for an injunction as recommended. 

Defendants urge nine pointa, with numercus eltetionm of au« 
therities, but as we view the case these polutes are Tully covered 
by two - navely, that the findings ef the court are contrary te the 
clear and manifest weight of tha evidenee, aid, Segond, that the 
findings as a watter of iaw are insufficient te sustain the decree, 
As to thie séeeond contention 1% iw sufficient to say thet the quee- 
tions ef law must be regarded as settled adversely to defendonts' 
Gontestion upon the former append. Thie courtis sew bkaund to rollew 
that decision as the law of the enee, People v. Militeer, 301 Lil. 


284; Dustin vy. Brown, 303 Lil, 428; Poopie vy. Young, 309 Lil. 27; 
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Merganroth v, Pink, 227 111. App. 244; Trego v, Hubovite, 224 111. 


App. $89. The only question, therefore, open te consideration 
upon this appeal is whether the fscts as found by the muster and 
approved by the court are sustained by the evidence, 

The evidence tends to shew that plaintiff, whe is nearly 76 
yeare of age, entered into the millinery business about 50 yeare 
ago in Grand Kapide, Michigan; that she had iret worked for her 
sister in Grand Aapide and afterward left there te come to Chisago, 
where she worked at the sane business, First foe Carson, Pirie, 
Scott & Go. aid afterward for other persons; thai in 1920 she 
opened her own business in the Drake hotel, where she continued 
until about Deceaber 31, 1930. Aer busitiess was conducted under 
the name “liinton,* whieh appeared on the door and the stationery 
and billneads, It was a high priced store, ané her business being 
mostly pertonal wae obtained largely by sap irtising through carda 
sent out. Oefendant. Irene Gmith worke’ fer plaintiff about «lh even 
years end efterward jor a year at the Drake betel. the is experiemee 
in the millinery business, Defendant Margaret Hamann wae empleyed 
by plaintiff in her business at the Drake hotel for mine yeare, In 
October, 1950, the lease of the premises huving been given to some 
One else, and plaintiff being in 111 health and wishing to give up 
her activities in the business, negotiations were opened up by her 
with defendante which resulted in their entering into a written 
agreement, tovember 10, 1950, ehieh appears in evidence as “Gen- 
plainant's fo, 2," and which is as follows: 


“Zieses Irene Thospson Gwith and 
Rargaret lamann 
Chioage, iil. 


Ladies: 

If you open a millinery business at 634 lieorth Michigan Ave- 
hue, on or about January 1, 1931, a8 you sre mow contemplating doing, 
I am willing te permit you to use the trade name ‘Minton’ eo as te 
aseist you in obtaining customers, for one year from January 1, 1931. 
Thereafter, i will decide about cancelling the privilege or extending 
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the time, a8 the onee may be, You are not to obligate me in any 
way on account of the fact that I permit you to use the trade name. 
Yours truly 

(Signed) Sarsh Minton, 
We agree to the above. 

Leper Irene Thompaon Gmith 
(Signed) Margaret Hamann,” 


December 22, 1950, « writing wan exeguted by defondante, which ap- 


pears in evidence as “Complainant's Banitit Ho. 1." Jt ie in the 
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4s addressed ta plaintiff and 


"et a price of $2,800,006 Dolisrs as feline: Gagh $400.00 Dollars 
down, the balance oF 92,000.00 Dellars we agree to pay at the rate 
of $60.00 Dollar per month until fully paid." 

Yao premises theretofore used by plaintiff had been lensed 
te another. Defendante could not obtala a Lease suitable to thelr 
purpesea at anotaer glace witout am establiaied name, For the 
purgese of assisting, giaintiff gave defendants a Latter to deliver 
te their prospective landlerd to the affeet tiut ene had given them 
the right to use ner nawe, The lease wae ebteined at 634 JSorth 
Biobigan avenue. Unsold gerehandise belonging te pleintiff was 
moved to the new lecation and wae afterward purcliased and used by 
defendants, Plaintirf wae in the estore ef defendants for # part 
ef the day during three or four days of each week im 1952, and 
helped to *ait on Ber former eustemers. As the expiration ef the 
year approached trere were further negotiations relative to the 
further use of the trade nawe, ond the parties finally reacied af 
agreenent by walch plaintiff eold the balance ox mer wiook ta de@- 
fendante and agreed that they might use the trade nang for one 
year from January 1, 1952. the terme seem to be fully stated in 4 
mexerandum dated Junuary 16, 1932, and addressed to defendants, 
whien is as follows: 


“In soneideration of Five Hundred and Beventy-five Doliara 
(9875.06) in nand paid, 1 heresy sell te you tie balance of ay stogk 
ef millinery merehaadies anc trimmings ioeated in your place of 
business at 634 North Michigan avenue, Chicsee, ihlineis, and 1 
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agres that you may have the use of my trade name of "KINTON" fer 
one (1) year from January 1, 1932, or, if you do not use the name 
for trade surnoses, I agree that I will net use it in business, 
or engage in the millinery business during the year 1932 in 
Chieage, Tiiineis, 

(Signed) Sarasa Minton. * 
There is evidence tending to show that defendaite at taiis time 
prepesed to buy the right to use the trade name, but plaintirr 
informed them that it wae not for esie. BKovember 26, 19352, plain- 
tist caused a letter to be sent te defendants, saking them net te 
uec the name after January 1, 19433. Selendunte did not entirely 
Giscontinue the use of the name “Minton” after that tine but began 
the use ef the nase in combination #11) other words, Gx the door 
they put the words, "The Minton Ge. and Kevelties"; om their bili- 
heads, the werds “the Minton Co." feliewed below by the verde 
*“Billinery and Kevelties, Women's Athietic Ciub Bldg., 634 Ae, 
Michigan Avenue, Chisago," 

Plaintirf teatified teat she "may" go ints the millinery 
business sgain, but that she had not pleked out a esters or signed 
a lease, Ghe said she did sot Rave any partieular location in 
mind; that her health has improved, wid while she la getting along, 
she thimka she sought te work for a living, amd that she is new 
able to reenter the millinery business; that ene kus been living on 
prior sarninge for four years; that she does not Know wheter she 
ean pay living expenses for the neat tive yeers witheut working. 

Plaintisf offered no evidence tending to show the avcunt of 
actuel less sustained taroug: tae use of her nawe by defeniunte. 
der attitude as to starting in business is indicated by the foiiawe 
ing eollegquy! 

‘ly, Kevormack (attemiey far defendants): Yell, Kiss Minten, 
when do you plan to start in business’? 

&. When I mazo up my mind to. 

Q When do yeu think you will make up your sind ta start in 
business? A. Very soon. 

Q@ When wili that bef 


A. i gouid met teil yeu definitely when er where or any thing 
about it. it is very soon trough. 
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&. Where de you ples to start in business? 

Ae Ghieage. 

Qe Vela, in what part of Chicago? 

A. That I haven't decided, * 
Ghe aleo said that her credit was established for years; that the 
firms with which she had done business "ould advance her any amount 
of credit she might wien. whe theught thet whatever Gam smount was 
necesrary, whetuer large or meh, she covld easily get. she sise 
eaid that ehe had never asked anybody to take the WUGINECRS OVER; 
that she pald $2,500 for her fiatures, but in June, 1950, ase nad 
an offer of $8000 for the business, woleh ashe refused, There was a 
eign in the window offering the Fiatures for ale for two months 
before defendants purchased the. 

the excestions of defendants raised questions as to whether 


the evidence sustained the finding taat plaintiff decided te quit 





the business only until some future tiae, whetner defaadants pure 
chased the business with the fixtures, "ae ner defendante soatinued 
te use the name “Minton" after January 1, 1955, whetherat the be- 
ginning ef the transactions with defendanta, plaintiff had determined 
te quit the uiliinery business permanently, whether defeundunte pure 
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ghased the entire business at that tie iad taal ef the mame was 
en afterthought, as well ae a queation ae to the failure of the master 


te find that there were mony persons ia tae Chicage Selephone Sirece 


‘y tory named “iinton,” The moet duportant guertion raised by these 
| exeeptions ies, of course, whether there should Bave been a Tinding 
: | that plaintiff sold ond defendants purchased tac entire business, 
\ } There wan some evidence te staat effect (but 4t was denied by e#vi- 


denee equally credible), sand it ie wheily inconeaistenat wits the 
written evidence and entirely improbable in view of ai) the facts 
and cirewastances wuich appear in the case. Fe have given eareful 
consideration to eacl of the exceptions, Yea thins it was net 
reversible error to overrule wiy one er all of them. The master 


found that the evidence sustained the allegations of the bill ae 
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atended, The chaneelior aus approved tiie fTindinge. Yo are not 
able to say that the findings are clearly against the weiynt of 
the evidence, and the ivaues of fact therefore must be found in 
favor of plaintiff, The question of law vas considered on the 
former appeal, “Ya then adjudged that the bill as amended stated 
& good cause of action, We are new of that opinion, notwi tostand- 
ing the voluminous brief upon lar questions presented by delendante, 
The previcua decision iw the lew of this enee te whieh we adhere, 
The deoree io therefore affirmed. 
AFFIRMED, 


HeGurely, ». 7., coteurs. 


S*Gonnor, J., epeeiully conuurring, 
in view of the rule ef law anseunced in the majority opinion 
ot the former aopemh which established the law of the ease, 


i goneur, 
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BAKER WALSH & COMPANY, a Corporation, .’) f 
vs. @ a 


ILLINOIS NATIGNAL CASUALTY CO,, a 
ees T. H. REITER and 








O. &. WINZER 
T. H. REITER, o Defendant and the 
Counterclaimant, 
Appellant, APPEAL PROM OIRCULT 
Va, GUURT OF GOGK GOUBTY. 


ILLINOIS NATIONAL CASUALTY COMPANY, 
a Corporation, Oo. E. WINZER, BAKER 
WALSH & COMPANY, CLAUDE Hl. BaRR, 
ARTHUR i, ¥ITZGERALD GREBST PAL 


and Pipuiart ax nepbatt cauraty cP P88 1.4.6 639° 


Rept Met mc Ng Ct Mati Clit Cts mcg Alas! an Cee Mee! a ce Paget cag 


Defendants to te Counterclaia, 
Appellees, 


MR. JUSTICE MATCHETE DELIVERED THK OPIRION OF THE COURT, 


This is an appeal by T. H. Reiter Trem a deeree entered 
May 20, 1935, diemiesing hie counterclaim without prejudice, 

On May 24, 1934, Baker Yaish & Co. filed in the Cireuit 
court of Cook county a suit against Heiter, 0. B. Winser and the 
Tilineis Bational Cagualty Go., upon demand for an alleged balence 
of $7035.50, claimed to be due on account of securities sold and 
delivered. The Casualty Co. and Winzer answered denying Liability. 
Reiter filed so dewand for jury and obtained an order giving leave 
to file a counterclaim, fhe counterclaim named as defendants there- 
te the Illinois Hational Casualty Co., G. B. Winver (already de- 
fendants), Baker Walsh & Co. (already plaintiff) Glaude 4, Harr, 
Arthur &. Fitzgerald, Ernest Palmer ad Fidelity & Deposit e., who 
were made ajiditional parties. The counterclaim consists of 72 para- 
graphs aid is voluminous in character, it seta up in detail deal- 


ings between Reiter and defendants, and avere that Reiter in the 


year 1915 was the directing head of a reciprecal sutonmobile 
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casualty insurance exchange which prospered; that Winzer, an ac- 
countant, was hie sole financial sdviser: from and after 1920; that 
in July, 1930, they organized the Illinois National Casualty Co, 
with capital stock of $200,000 and a surplus of $40,000, and there- 
after the U & 1 Service Corporation, with capital stoek of $5000, te 
act as agency for the Casualty Co.; that in 1931 the Bustern Under- 
writers Corp., with principal office in Springfield, Lllineis, was 
organized for the purpose of acting as attorney-in-fact for a recipe 
rocal exchange, known as Eastern Automobile Insurance Underwriters; 
that the controlling steck of the Hastern Underwriters Corp. was 
omed and held by Claude H. Barr; that Winzer alse performed ser- 
vices az an accountant and auditor for these cerverations; that in 
Mareh, 1931, Yinzer began negotiations, whieh resulted in a verbal 
agreement (to which Barr, Winzer and Reiter were parties) knewn as 
the Exchange Agreement, whereby the business ef the Buchange was to 
be taken over by the Casualty Co. and the interest of the stock- 
holders of the Buctern Underwriters Oorp,, the attorney-in-faect for 
the Exchange, was acquired; that the preblem was complicated and it 
was impossible to at onee agree upon details; that Vinzer was to give 
his time te such details; that April 9, 1931, a corporation known as 
the Finance & Investment Go., with offices at 29 South Leballe 
street, was organized tc own and control the capital stock of the 
Casualty Co., and its affiliates; that Reiter was to own 55 per cent 
of the etock; Winzer 5 per cent and Barr 40 per cent of the stock; 
that Barr never invested cash in the CUsasuelty Co. srier to kay 12, 
1933; that he owned 130 of 250 shares of the capital atock of the 
Bastern Underwriters Corp,, which by the verbal exehange agreement 
was to be exchanged for the stock of the Casualty Co. at the ratio 
of ene to fifteen; that up to May 12, 1933, Barr nod invested 
$29,250 under the exchange agreement and was entitled to 1950 shares 


of the steck of the Casualty Co., while Reiter had invested therein 
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$234,800; that the stock of the Bestern Underwriters Corp. was ace 
quired by the Holding Co.; that thereafter the Bquitable Adjustment 
Co., & corperation, with ite principal office in Chicago, was or- 
ganized to conduct the business of adjusting loeses occurring in 
the business of the Casualty Co.; that under the exchange agreement 
Reiter devoted himself to the promotion of these corporations and 
was the president of the Casualty Co., while Barr devoted himself 
principally to the development of the new business and while Winser, 
as accountant and auditer, looked after the securities of these 
various corporations; that in November, 1952, Barr become dissatina- 
fied; that Reiter had advanced money in the interest of these con- 
cerns, on account of which he became indebted in various institu- 
tions to the extent of $70,000; that it had been agreed that thie 
indebtedness should be assumed by the Holding Co?7; that auong those 
te whom he wae thus indebted was plaintiff, Baker Faish & Co.; that 
the Casualty Co, owned a mortgage on real estate in Springfield 
known as the Mausoleum Mortgage, which the Insuranee Department 
asked should be replaced with other securities; that Winzer withdrew 
the mortgage from the aseets of the Casualty Uo. and deposited the 
same as an asset of the Holding Go.; that the substituted sequri- 
ties were satisfactery to the insurance department, and that a 
part of these were the securities which were purchased from plain- 
tiff {and for the purchase price of whieh plaintiff sues in thie 
ease); that in December, 1932, an examination of the Casualty Co. 
was made under the direction of Urnest Palmer, Superintendent of 
Insurance of Illinois, which showed the Casualty Ce. with o surplus 
of $32,000; that the company at no time owned U. &, Liberty bonds; 
that Barr, Winazer and Reiter in February, 1935, at Chicago, discumed 
the annual statement te be prepared for the meeting of the stock- 
holders that year, and that Barr at tnat time suggested that the 
statement should show some U. &. Liberty bondsy that Aeiter heard 


nothing further of the matter until May 8, 1955; that about Vebruary 
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28, 1955, Winser niseniiind te Reiter a form for the annual statement 
to be filed with the Insurance Department on Maroh lst; that Win- 
ser, a8 usual, prepared the report; that Reiter signed the same 
before it was completed, it having been previously signed by the 
secretary; that Reiter sigued it in the belief that it would shew 
the true condition ef the company; that the report called fer a 
statement of the condition of the company as of Decenber 31, 1952; 
that on May 8, 193%, an examiner of the Ineurance Department called 
at the office of the Casualty Co. and asked leave to exanine the 
$15,000 worth of U. & Liberty boride; that Reiter than for the 
first time learned that the statement filed contained such an item; 
thet he was summoned by Palmer to appear at the office of Palmer 
in Springfield on the following day; that he did oo appear before 
Palmer, where he found liarr and his counsel, Fitsgereld, and the 
secretary of the Cxsualty Co.; that defendent was interrogated in a 
hostile way and was ordered to raise $100,000 in two days; that en 
May 12th he again appeared and informed falmer that he had net 
raised this money, when he was informed that ne would be divested 
of the control and management of the Casualty Go.; tint he wag ine 
timidated by a suggestion of charges of criminal conduct, whieh was 
whtrue; that Palmer on May 12, 1933, tock over the control of the 
company, end that Fitegerald become a stockholder and director of 
it; that on May 13, 1953, Barr and Palwer oame to Chicngo from 
Springfield and dieposcessed Reiter and teok eharge of the Casualty 
Co. and ite affiliates; that a pretended censolidation was arranged 
with the J. 8. Underwriters Co. of Jacksonville, Lli.; that the 
whole schene was fraudulent and the result ef the conspiracy; that 
certain of Reiter's stocks had been deposited aa ccllateral with 
the banks te whom he was indebted, and Palmer caused the banks te 
be notified not te deliver the stock to anyone without Paimer's 


consent; that Palmer required and received an assignment of 
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Reiter's stocks upon an agreement that Barr and Winzer would make a 


like assignment of their stocks; that Palmer took over these assete 
in a fiduciary capacity; that Palmer pursuant te a well-devised 
pion proceeded to have the affiliated componies diesolved; thet 
22,000 shares of the capitel stoek of the liolding Co. were deliy- 
ered to Palmer by Reiter, Reiter believing thet the only obligation 
of the Holding Co. wae this obligation to him under the exchange 
agreewent; that the consolidation of the Casuslty Co. with the U.S, 
Underwriters Co. of Jackaonvilie, lli., umder the direet control of 
Palmer, and the meetings held were under the guidance ef Palmer, 
Barr and Fitzgerald; that Palmer permitted Barr, Fitzgerald and 
Cecil L. Morris, former secretary, to operate the Casualty Co. and 
ite affilistes during hie period of control, and that they became 
heads of the business in the reorganized corporation under the 
supervision of Palmer; that the reorganized corcseration is etill 
operated by them; that Palmer permitted the banking corporations 
holding stock as collateral to the obligations of Reiter to dispose 
of the same under power of sale in the collateral agreement by pay- 
ment ef the amount of actual loans of about $7100, and that Paimer 
arranged for the disposal of thie stock te Barr and Fitageraid, with 
whem he conspired to that end, contrary to hie fiduciary relation- 
ship; that Reiter executed the documents relying on the integrity 
of Palmer in an endeavor to coopersie in the reorganization in the 
interests of the stockholders; that Reiter invested in the stock of 
the Casuaity Co. in July, 1936, in eash and securities in excess of 
$234,800; that in 1931 and 1932 the Casualty Ce. disclosed an in- 
come of more than $80,000 over and above ite dieburserents, and at 
no time failed to pay valid claims; that its net worth was conserva- 
tively estimated to be at least $123,600, which wae the value placed 
on it for the purposes of merger; that Palmer, or his asscciates, 


have converted the same to their own use and disseeed of the in- 
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terests of Reiter without due process of law and in disregurd ef 
his constitutional rights; that they have eeted contrary to their 
fiduciary duty in allewing property of the value of $60,000 to be 
taken for $7100; that the pretended threats, charges, ete., made 
against Reiter were for the purpose of coercing and intimidating 
him te consent to the seheme of Palmer and his associates; thet 
Palmer denies his liability to account; that ainee May 12, 1935, 
he and his aszociates have assumed an attitude refleeting on the 
integrity and credibility of Reiter, secretly trying to destroy 
his reputation; that the Fidelity & Deposit Co. of Maryland, as 
surety for Palmer on his official bond, is liable for any loss the 
eounterelaimant has sustained by reason of the premises, 
Complainant prays for summons and for answer; that Palmer 
and his agents, who are in possession of the stocks and proceeds, 
be directed to deliver same to counterclaimant; that Palmer, Sarr, 
Fitzgerald, and Winzer be enjoined from disposing of the property 
and the Illinois Casualty Go., and from disposing of any of the stock 
ef said defendants; that the Casualty Co. may disclose a complete 
list of stoekholders as of May 12, 1953, November 1, 1935, and De- 
gember 31, 1934, and also dieclose the finaneial statement upon 
which it was consolidated with the J. & Underwriters Co., as well 
as the manner in which it acquired title to the Mausoleum mort- 
gage, and that counterelaimant may have other and further relie!, 
as discoveries made and the trial in conformity with the Civil Prac- 
tice Act may disclose him to be entitled to; that the Fidelity & 
Deposit Co. of Maryland slso dieclose the contract or bond entered 
into by it in behalf of Palmer, and that Judgment may be entered 
against the Fidelity & Depesit Ceo. of Maryland for such amount as 
may be found due and owing, and “that this Court after said answers 
ate filed and the facts sre disclosed by discovery, ox olermise in 
thie matter, ascertain what portions of said cause belong to ecuity, 
t and wheat portions of auge belong to law, 47 amy, and 
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by thie defendant,” 

Summons wae issued and served on the lllincis National Casgue 
alty Co., on Claude H, Barr, its president, with personal service on 
Glaude Ki. Barr, A. K. Fitzgerald and Ernest Palmer, Palmer, Fidelity 
& Deposit Co., Barr and fitsgeralid eoch entered a special and limited 
appearance for the sole purpose of questioning the jurisdiotion ef 
the ceurt, and each moved the court that the answer and countereleim 
be diemiceed, and as grounds therefor showed thet the court was with- 
out furindiction of counterclaim; that it had no jurisdiction of the 
subject matter of the answer and counterelaim; thet the subject mat- 
ter of the answer and counterclaim was not germane to the subject 
matter of the original declaration and was not properly filed as a 
counterelain thereto. We have set up the counterclain in extense 
that the situation confrenting the court way appear, 

Spon hearing the countercialm was digmissed, as heretofore 
stated, 

It is contended by the counterclaiwant in the first place, 
that the decree should be reversed because the wotione to dicmiss 
4id not comply with the previsions of the Civil Practice Act, or 
the rulen of court. Seetion 45, paragraphs 1 and 2%, chapter 110, 
(Z21. State Bar Stats. 1935, p. 2444) end Rule 16 of the Supreme 
eourt with reference to the presentation of motions are called te 
our attention, Section 45 provides, in aubstarce, that all objections 
te pleadings heretofore raised by demurrer shall be raised by motion, 
and that motion shall point out epecifleslly the defects complained 
of and shall ask for such relief as the nature of the defects may 
make approvriste, such as the diemiseal of the action, or the entry 
of a judgment where « pleading ie substantially insufficient in law, 
Section 7 of Rule 15 of the Gireuit court of Cook county provides, 


in substance, that sll motions when founded upon matters of faet not 
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appearing of recerd in the eause shall be supported by afVidavit er 
affidavits of suet matters, a copy of which affidevit or affidavits 
@hall be served with the notice of the motion. Kulie 1é of the Gu- 
prene court provides that where, in a proceeding for a summary judg- 
ment, defendant files a counterelaim against plaiutiis, the court, 
Af it is of the opinion that there is merit in defendant's counter- 
Glaim, may reserve action until ail issues in the case have teen dee 
termined, or may enter summary Judgment for glaintiti and etay exe- 
eution upen such Judgment until such time as the issues upon the 
counterclaim are decided, ete. 
ho affidavit or affidavits were sutmitted by counter-defendants 

in support of their respective motions, amd counterelaimant contends 
that the decree of the Circuit court should be reversed for this 
Feason. 

The use of the motion te dississ, instead of the demurrer, 
Was not unknown to the practice in this State before the adoption of 
the present Civil Practice Act. (Gurnett v. Mutual Life ine, Co,, 268 
Ill. App. 513). We think the same rules in general are applicable 
Row af then. Facts whieh appear upon the reeord of the court are not 
required to be supported by affidavit, since the court vy its reeord 
is sufficiently informed. All matters which do not appear upon the 
face of the progeedings must be se supperted, aid we are inclined to 
the opinion that under Section 45 of the Civil Practice act we 
motions submitted in behalf of defendants wight well have been more 
specific in their nature, and that some of the points (now apparentiy 
raised in the Appellate court fer the first time) should have been 
supported by affidavit, if it had been the inteniien of defendants te 
Tely thereon. tuch, for instance, is the situation with reference to 
their contention that the motions te disuies should be sustained bee 
Gause the defendants to the counterelaim were sued out of their 


Proper counties. The mere fact that Barr, Fitzgerald, Pelwer and the 
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Fidelity & Deposit Co. were found and served in Sangamon county does 
not definitely settle the question of venue (as counterelainant 
Seems to think.) Indeed if it had been mode to appear that de- 
fendants were sued out of their proper county, it would not have 
been necessary on that account te dismiee the suit. Under section 
57, chapter 146, 111, State Bar State. 1935, p. 3116, such a 
situation would have required the transmission of the cause to the 
proper county for trial rather then an order dismissing it, 

However, although the counterelaimant now contends that the 
motions were not so specifi¢c in feru as the statute would regquire, 
no objection of that kind seexs to have been raised in the trial 
court, and in the absence of such objection and having seoured the 
edvantace cf a hearing upon the motions in the form in which they 
were presented, counterelaimant: cannot be heard in this ceurt to 
conten? that the decree should be reversed and the cause remanded 
merely te require the filing of more soecifie motionna, The Civil 
Practice Act declares the intention of the Legislature treat all ite 
provisions shall be liberally construed to the end thet justice may 
be attained, The spirit of that provision, we think, forbids that 
(where without objection by the parties te the farm of the plead- 
ings, a judgment of the court has bean entered upon mattere in con- 
troversy) the judgment should be reversed upon werely technical 
grounde upon the suggestion of the unsuccessful party, because the 
@ecision on the merits was contrary to that desired, For the sane 
reason the complaint here made that inatead of diemissing the counter- 
@leim an order should have been entered giving eountereclaiment leave 
te amend, canmot prevail, since the record fails to disclose any 
request by him fer leave to do £0. 

The controlling queations in this case, as the same are 
presented om this record, seem te be, firet, whether these additional 


defendants were proper parties te the cause within the meaning of the 
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Practice Act as set forth in section 25 of the act, and, secend, 
whether the counterclaim was sufficient to give the court jurisdiction 
within section 33 of the act. Section 25 of Illinois Jtate Bar States, 
1935, chapter 110, seems to provide for two and only two classes of 
@ases in which a court may order additional defendants to be brought 
im to a suit at law,. Theee are, firet, where o complete determina- 
tien of the controversy cannot be had witheut the presence ef such 
ether party, and, s¢cond, where some person, not « party, has an 
interest or title, which the judgment rendered by the court may af+ 
fect. It would appear, as a matter of first impression, that these 
additional defendants do not belong to either class so far as the 
original euit is concerned, The suit brought by plaintiff was in ites 
Bature one in assumpeit. ihe lasues disclosed by the pleadings were 
the simple issues of whether defendants promised and, if they promised, 
paid. Seither karr nor Vitsgerald nor Palmer, ner tie Fidelity & Dee 
posit Co. of Maryland, could be in any way affected by ihe result of 
that suit; neither Darr nor Fitzgerald nor Palmer, nor the Fidelity & 
Deposit Co, of Marylend held any interest or title which could in any 
way be affected by the result of that suit. Therefore, unless it 
appears under section 38 om the facts ag disclesed by the counter- 
Glaim that their presence was necessary to a determination ef the 
rights of the parties, it would seem they were luproperly joined. 

Section 38 ef the Civil Practice Act (111, State Har. Stats, 
1935, chap, 110) is as fellows: 

"Subject to rules, any demand by one or more (defendants 
against one or wore plaintirrs, oF against one or more co-defendants, 
whether in the nature ef set-off, recoupment, cress-bill in equity 
or otherwise, and whether in tert or contract, for liquidated or un- 
Aiquidated dauagesz, or for other relief may be pleaded as a cross- 
demand in any aetion, and when so pleaded shall be ealled a counter- 
claim, * 

That this section of the Civil Practice act has widely extended the 
renedy of suitors by way of set-off is apparent from even a casual 


Feading of it. Indeed, it may be said to have almost resoved every 
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restriction heretofore existing as to what may be the proper subject 
of set-off, Nor has the Supreme court, se far as we are informed, 
created any limitation by rule. RBanifestiy, there must be some 
Limitation frposed, otherwise every resident of the state would be 
subjected to vexatious Litigation in sony county of the state in any 
suit brought in any ef the courts of the state at the option of any 
person made a defentant in any euch suit. Under tiie seetion the 
eounterclaicant may include demands either legal or equitable in 
their nature; whether in tre nature of contract or of tort; whether 
the damages claimed sre licuidated or unliquidated; and whether by 
way of recoupment or set off, 

It has been sugessted that section 38 ie necessarily Limited 
by other provisions of the Civil Practice act (Tl. Civil Practice 
Amne., MeCaskill, see. 33, p. 82). Section 23 provides that the 
court may order separate trials or make suo other order as expedi- 
ent; section 33, that ench counterclaim shall be separately pleaded 
and mumbered; section 43 provides for the seperate statement of each 
counterclaim; section 44, that the eourt may in ite discretion order 
separate triale of counterclaims, that legal and equitable claims 
may be tried together, and that « counterclaim may be translerred at 
any time from the low te the equity docket, or yice va » &8 Gonven- 
fent. In this casé*the counterclaim sete up matters in the nature 
ef an original bil) im equity, which, it ie believed, under the 
former practice wovld be held to be multifarious, It docs not set 
wp any matter whieh is in ony way respeneive to the izseues of the 
original suit and te not, om either legal or equitable principles, 
an abewer to the cause of action set up in the original pleading. 
Manifeetiy, in view of the provisions of the statute, the discretion 
ef the trial court ie the only bar to a eltuetion which might well be 


deseribed as “confusion worse confounded,” and without the interposi- 


tion of that diseretion, the hope for a “simple practice” would bee 
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come impossible, The counterclaim was not in any sense germane to 
the subject matter of the original suit, and we hold that the court 
did not abuse ite discretion in deerecing that the supooced cause of 
action set up in the counterelaim should be dismissed without prejue 
dice to a new and independent suit, 

Yor these reasons the order is affirmed, 


A¥PIRWED, 


MeSurely, >. J., and O'Cannor, J., coneur, 
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283 1.4. 639! 
MR, JUSTICH RATCHETT DELIVERED THE OPIKION OF YAR COURT, 


Thies is an appeal by defendante, Julian and Marg Miacryneki, 
from a decree of foreciosure entered lay 10, 1935. The decree 
found that there was due frem defendants to plaintiff the sum of 
$4691.51, with interest and costs, and directed that in default of 
payment the premises should be #014. The cause was heard upen @x- 
ceptions to the report of a master, to when it had been referred. 
The chancellor everruled ail exceotiona and entered «a decree as 
recommended in the report. ‘The enly defense interposed is that te 
loan was tainted vith usury, and that therefore under the Illineis 
statute (see 111, Rev. State Bar State., 1938, chap. 74, sees. 4, 
5, 6, 8) no interest should have been alloved, and that since no 
interest was or could become due, the acceleration of the maturity 
ef the debt, beesuse of alleged default in the payment of the in- 
terest, was ineffectual to accomplish that result. 

There is little diapute as to the facts, ‘The trust deed 
was executed Septeuwber 5, 1923, by Julian Miaczynski ond Bary 
Miaexyneki, his wife, to secure their note of that dete for the 
sum of $5000, payable to the order of themselves sid by them en- 
dorsed, and by ite terms drawing interest at the rate of 7 per sent 
per annum, payable semi-annually. The conveyance was made to Alfred 
Pinkert, as trustee, who was the president of the Pinkert State 
Bank, with which Frank Miaczyneki, brether of Julian, negotiated 
for the lean. The evidenes indicates that the premises stood in 


the name of Frank Kiaezsynski, but that as a part of the trensaction 
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2 
in which the loan wae secured, the same were vonveyed to Julian 
Miacsynaki. 

Frank Hisexyneki testified that he went to the bank ahout a 
week before September §, 1922, and inguired as to the possibility 
of negotiating such a lean upon thie property. Ae talked with the 
president of the benk, Alfred Pinkert, und was informed by him that 
in order to obtain the lesan it would be necessary to pay seven per 
gent interest, and that he would be charged thres and a half per 
eant in addition for commiesion. A few dayo after the papers were 
executed Frank paid te the bank the commission amounting to $175 
and $17.80 as a charge for drawing the necessary papers in the 
transaction. Hie testiseny is to the effect that this payment was 
made in benalf of his brether (meaning Julian Miacsynskd , defendant.) 

Sometime thereafter, eliher in 1923 or in 1924, according to 
the testimony of plaintiff (enieh Le uncontradicted) she purchased 
the note an” trust deed from the benk, SAvither then, tor at any 
time thereafter, did she receive any commission or any part of the 
commission collected by the bank, nor ie there wsny evidence that she 
knew that any such commission had been charged in connection with 
the lesan, 

September 6, 1926, by an agreement in writing entered inte 
between Alfred Pinkert, as trasiee,( who was in tae writing 
(erroneously) deseribed as “the legal owner and solder of the note") 
end the owners, Julian and Mary Kiacsynaki, the maturity of the note 
was extended until Geotember 5, 1926. The ayreasent provided that tee 
interest should be reduced to six and a balf per cent, and the bank 
agaim charged and collected (this time fran Gkan Wiligied) $175 
ecamission for securing the extension. Again, en or about August 10, 
1929, defendants wade a payment on the loan of $1200, md at that 
time by another sxreement in writing the balance of the lean, 


amounting to $3600, was extended for u term of five years with the 
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provision that interest should thereafter be pald at the rate of 
six per cent per annum, The memorandum executed by the trustee 

at thie time siwo stated the bank was the legal owner and holder 
of the note, although tais was net tie fact. All semi-annual 
payments of interest untiring Marth 6, 1638, have been paid, but 
default was made in the payment of interest falling due September 
5, 1933, and because of that Alisged defauit plaintiff elected te 
declare the whole indebtednese due and payable. Aetwit.standing 
the statecents made in the extension agreement, the evidence tends 
to show, the master found (and the chancellor approved his finding) 
that plaintiff was at all times, when extensions of the indebted- 
ness were made, the real owner amid Holder of the securliies and 
had the same in her possession, ‘the deeree, in conformity with 
the report of the master, found that Julian and Mary Klaezynski 
purchased the property in question for $92uG from Frank Misesynaki; 
that diveree proceedings were pending between Frank and his wife; 
that the purchase was wade through the court; that Frank arranged 
the traneaction fer Lis bretier Julian ond arranged with the bank 
Ter a lesan of $5000, which was used in purchasing the premises for 
$9200; that ¥rank paid the commission to the Pinkert State lank; 
that the payment was not made by Julian but by Frank, smd that the 
defense of usury could therefore not be sustained, Pluintiff eon. 
tends that the purenase price paid by Julien to Frank Misezynski 
was reduced by the amount of the usury, and that defendants, as 
purchasers, ere therefore precluded from questioning the vaiisaity 
of the debt in conformity with the rule laid down in Oleaver vy. 
Buckiey, 17 111. App. 92; Basiey v. Sloan, 166 ill. 391, Defendants 
say Frank paid as the agent ef Julian, but the finding ie against 
them en that issue of facet. There is ne doubt that under the law 
@ broker whe negotiates a ican of another person's soney may ciarg@ 


the borrewer a commission without thereby making the leam at the 
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full rate of interest usurious, It hae been so held in Korthern 
fruat Co, v, Sanford, 308 Il. 341, and Council vy, Bernard, 31 
Tll. 392. If the original lean was tainted with usury, there is 
no doubt that under the low of thie State that defense could be 
interposed against any subsequent owner of the netes and trast 
deed, even though zuch owner tock without notice, in good faith and 
yaa, SL Ill, 184; Sghultz v, Sreeiowits, 
191 T1l. 249; Hotehkios ¥. lorwood Park Agagg., 229 Ill, 248; 
,291 tli. G4; Hixach v. Arnold, 
318 Ill. 28; Gentral Life ins, Co. vy. Sawiak, 262 Ill. Apr. 869. 


But eoneeding such to be the law and soticeding that the 








original lean was tainted with ueury, it dees not fallow that the 
defense of uaury may be successfully interposed in tals ease. None 
of tha cases sited, so far as we are aware, go te the axtent of 
helding that such defense may be interposed as against an innecent 
purchaser for value, in goed faith and witsout notice, when a re- 
newal or extension agreement has been made by the debter snd sarried 
out by the owner in good faith. The authorities are to the effeet 
that tee subaequent transaction will be deemed to have purged the 


ebligation of the taint of usury, and that the debtor whe at his 
request has reeeived such extenaion is estopped te urge the defense 
as against the innocent Holder, 66 Corgus Juria 261; Taulbee v. 


Hargis, 173 Sy. 435; Beaver vy. Solemovitz, 255 4. i. Sei, 
We hold, even assuming the original transaction usurious, 
that by the two subsequent extensions tie lean was purged from such 


taint, and that plaintiff is entitled io the decree of ioreclesure 
and to recover for the amount found due without any deduction, 


Yor the reasons indicated the ju¢sment ie affirces, 
A¥FIRHED, 
MeSurely, P. J., and O'Gennor, J., concur. 
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BR, JUSTICE MATCHNTT DELIVERED THE OPINIOK OF THE COURT, 


In an action on the ease for personal injuries and upon 
trial by jury there was « verdict for plaintiff, with damages 
essesced at $4,000, upon which the court, having denied defendants' 
motions for a new trial am4 in arreat, entered judgment. 

Defendants contend for reversal, urging that the evidence 
does not fairly and reasonably tend to prove the cause of action 
alleged in the declaration; that the verdict is agsinet the mani- 
fest weight of the evidence; that the court erred in giving, re- 
fusing and modifying instructions; that the dawages awarded were 
excessive, and that the court erred in its rulings on the admission 
of evidence, 

The declaration was in twe counte, the Tiret of whieh in 
gubstance charged that on June 16, 1935, while plaintiff was a 
passenger for hire in one of defendants’ cars and in the exercise 
ef due care, defendants 20 negligently ran, waneged, operated and 
propelled the etreet car that plaintiff was vielently threwn te and 
upen the ground, The second count averred that under like circum 
stances at the same time and plinsee defendants negligently permitted 
and allowed the street car to suddenly and vielentiy jerk forward 
in sueh manner as te throw plaintiff te and upon the ground, whereby 
he wae greatly injured, ate. 


At the clowe of all the evidence defendants submitted an 


instruction in their favor, which they requested the court to give, 
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The wotion was denied, thus preserving for review in this court 
the question of whether there was any evidence from which the jury 
could reasonably find in faver of plaintiff under the decleration, 
As to the question of whether the evidence proves the cause 
of action alleged in the declaration, we de not hesitate te held 
that that is nation for the jury. The evidence shows that dee 
fendants are somnon carriers of paesengere upen their street cars 
operated on tracks laid in the public streets of the city of 
Chicago. Plaintiff lived at 7353 South Carpenter street and was 
employed in the mailing division of the post office located in the 
heart of the city. He had been employed there for 41 years, Hig 
work was performed in the Vederal building situated on the east 
side of South Clark street, # public highway extending north and 
south, between Jackson boulevard and Adams street, which extend 
@nust and west. Plaintiff's hours ef labor at the building were 
from eight o'clock a, m. to 4:30 p. m., with a helf hour for luneh, 
On the morning of June 16, 1933, plaintiff, in the course 
of his journey to the building where he worked, beeame a passenger 
on one of defendants’ care rupming north on VYentworth avenue and 
Clark street through the city and passing the pest office building 
on the west side of it. Pisintiff was accustomed to enter the post 
office building by an entrnace on the south or Jackson boulevard side 
of the building. On thie particular morning plaintiff earried a 
pair ef shoes wrapped in paper; he purposed to have the shees re- 
paired st a shop on Adams atreet about the middle of the bioek, 
just serose from the large store known ae the Fair. He says he had 
a seat all the way downtown and kept it until the car had passed 
Jackeon boulevard; then he walked out to the rear deor of the 
street car, stepped onto the platfor« at the edge of whieh at the 
middle between the @oor and the back of the car, was a post or metal 
Fod on his left. The rod extended up and down, od aleo attached 
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te the platform was a step extending toward the ground, Plaintiff 
faye that when he stepped out of the car to the platform there were 
six or eight pereone on the platform, and that the eenductor eat at 
the back of the oar inside a circular iren bar, The car was moving 
at the tise, how fast, plaintiff dees not know. ie came through the 
doorway, waiked past a patsenger wed stood Tacing north at the edge 
of the platform and toward the rear of the car to the back of this 
passenger. Plaintiff intended to get off at Adama atreet. He 
thinks he held the shoes in his left hand. ‘he ear, he says, gave a 
forward jerk, a kind ef swinging motion and a jerk as if it were 
going to stop, and then started ahead with full speed. He lost his 
balence; the sudden forward motion threw hin back atid the swaying 
motion threw him into the street and he landed on hie ankle, hip 
and elbew., fe was 60 years of age and the injuries he received were 
quite severe, He wae picked up end carried into the post affige 
building by two men. 

Tyler Neaux, @ government «aployee, waa at that time walking 
nerth on the east side of Clark street near quincy street with a wre, 
Trapp, anether employee. He noticed the street car avs it seemed te 
slow up * little and jerk, and then he saw plaintiff faliing. He 
saw plaintiff tumble outward from the car, eust toward the post of- 
Tice. The street car stopped after the accident. irs. frapp testie 
Tied that she first noticed the accident when she saw plaintiff fall 
and hit the ground, 

The theory of defendants is (and they gave evidence tending 
to show) that plointiff attexapted te alight from the atrect car 
while it was in motion and received his injuries in that way. Some 
of tho witnesses ‘or defendant testified positively that plaintiff 
Jumped eff the ear while it was in motion. While there was much 
evidence to sustain defendants' theory, we cannot say that there was 


no evidence from which the jury ecould reasonably conclude that the 
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4 
material facts alleged in the declaration by plaintiffwere estab- 
lished. Defendants argue that by voluntarily standing at the 
edge of the viatform without holding onto anything, plaintiff was 
guilty of contributery negligence, They say that the evidence 
offered is entirely consistent with the theory thatthe alleged 
jerk or away of the car was such ag was usual end unavoidable, 
They cite cases announcing the rule that where the evidence is 
just as consistent with one theery as with anether, pluintilf 
cannot recover, end urge that defendants’ lisbility eannet rest on 
mere speculation or conjecture but suet be based upon evidence 
fuirly tending te prove the sllegations of the declaration, Dee 
Yendaits presented evidence tending to show that the car did net 
jerk. Defendants did not atiexot to prove that the jerking or 
gWaying of the car was such a8 Was usual and necessarily incidental 
to the wede of conveyance adopted. If such was the fact, the evie 
dence of it was peouliarly in their possession and krewieice. The 
question ef contributory negligence is usualiy for the jury. There 
ame many cases holding that it cannot be declared as a matter of 
law that getting on or off a woving street car is megligence per ge. 
The eontention ef defendants tuat the verdictof the jury is 
against the manifest weight of the evidence, while in its noture 
akin to the gontention already considered, must be governed by a 
4ifferent rule. in the one case the question is whether there is 
any evidence in the reeord whieh, considered in the light most 
favorable to plaintiff, could justify a verdictin his favor, Yhile 
in the second case the question is whether the verdict returned is, 
upon & consideration of all the evidence submitted, clearly and 
manifestly against the weight of the evidence. If it is, the motion 
for a new trial should have been granted by the trial Judge aid the 
@enial ef such motion is reversible error, We have given due con- 


sideration to this question also. Defendants contend that the case 
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for plmintifs rests upon his own uncorroborated testiwony, the record 
does not bear out that contention, There is, as already recited, 

the evidence of other witneares whe eorroborate the testimony ef plain- 
tiff, and it oust, ve think, also be held that there ore uncontradicted 
Tacts and cirewistances in the case tending to eorreborate hie testie 
mony, it is true that occurrence witnesses testified for defendants, 
fome to the effect that plaintiff voluntarily stewped off the car 
while it was in motion; others that he fumped off under the came 
eiroumstances; but there ie some inconsistency in the narrations 

theee witneaase give of the occurrence, and the story ab related by 
them is in some reaprets quite improbable, Under sueh circumstances, 
upon the whole evidence, ve think the verdiet of the jury, which has 
been approved by the trial Judge {both jury and Judge having seen and 
heari the weituesses) ie ontitled to a derree of credence, which we 

may not disregard. “e have no right to set aside tue verdiet unless 
it ie clearly and manifestly against the weight of ali tne evidence, 
We cannet say that the verdict is ef that character. 

Defendants alee complain of the rulings oi the court upon 

instructions, Defendants requested the court te instruct the jury, 

in substasce, that if plaintiff's injuries were due to the attempt 

to alight fromia moving street car he had failed to prove the alle- 
gations of the declaration and would net be entitled to recover, The 
court modified the instruetion by sdding, “and if you believe such 
attempt of plaintiff was negiicence.,* Defendants say that both 

counte charged plaintiff was forcibly thrown from the street car by 
its movewente through the negligence of defendants, and that if he 
wae not #0 thrown therefram but injured ae = result of attempting te 
alignt frem the meving car, a8 some of the evidence tended to show, 
then he ought not to recover regardless of whether the attempt te do so 


Was or Was net negiigence, Defendants urge strenuously that fer that 
reason the instruction was paleably erroneous, They cite Fisher vy, 


Richardson, 280 111. App. 616, not reported; Lake it, Slevated AR. Og 
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¥_ Shaw, 263 111. 30; Buckley v, Mandel Brog., 353 111. 368, and 
many other cases, Axrsuming this instruction to be erroneous, under 
circumstances apyesaring in this record, defendants are not in a 
poeition to avail themselves of such error for two reasons: first, 
begause they assented to the modiiication ef the instruction as 
made, and, second, because in another instruction given at their 
own request the same supposed errors occur, 

Defendants ales complain of an instruction given by the 
court at the reguest of plaintiff to the effect tnat while it was 
the duty of plaintiff to use his faquities with ordinary and reason- 
able care in looking out for danger, to avoid injury, still if the 
jury believed from the evidence the injury wes unaveidable on plain- 
tiff's part, or plaintiff 4i¢ not nave time or opportunity to become 
conscious, by the exercise of ordinary care, of tne fnets giving 
Tiee to such danger sand a reasonable opportunity te avoid it, plain- 
tiff should not be charged with contributery neghigence. They alse 
Gomplain of an instruction to the effect that common carriers cf 
persons are recuired to 40 all that human care, vigilance and fere- 
sight can reasonably do, consistent with the character and sede of 
conveyance adopted and the practical prosecution of the business, te 
prevent accidents to the passengers riding upon their trains, or 
while getting upon thes or alighting tuerefrom, Whatever might he 
the objectiona to these inetructions upen defendants’ theory of the 
ease, we think they were proper upon plaintiff's theory, wiich tuere 
Was evidence tending te support, and taat it was therefore not re- 
versible error to give then, 

Defendants complain, in the next plaes, that the denares 
awarded are exceasive, The evidenee upon this issue shews that olsain- 
tiff wae 60 yeare of sage at the time ne received hia injuries; that the 
physician by whom he was treated found a fracture of the upper tiird 


of the fevwur, extending from the greater trochanter to the lesser 
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trochanter with a seporation of one-fourth of an inch of the bone, 
The evidence of tie physician also tended to shew that the effeet 
of tae injuries was a permanent limitation of the metion of the 
muscles attached to the thigh, Plaintiff was sleeed in wa cast which 
eatended from hie hipe to his toes, and tala situation continued fer 
twelve weeks, during which tiwe he was eonfined to hie bed and gufe 
fered severe pain, After the removal of the cast, he ased erutehes 
for two wonths, Ue still walke with a slight limp. ‘the fraeture 
was in the straight pert of the leg and did net involve in any way 
the ball at the end of the hip joint, Pisintiff's evidence stteupts 
to show that while the leg does not bother him in goed weatuer, on 
Fainy dsye he has rheumatiem in the limb at the place of the injury; 
that when he crosses his lege one of them becomes mush and that his 
foot evellis at might, Plaintiff was employed by the United States 
government in the Post Office Department et $191.66 a month. After 
the injury he wae exacined by = gevernment doctor an’ 4i4 net there. 
after go back to work, Defendents offered to show thet he waa pene 
sioned by tae United Statee covernment in August, 1953, which was 
about two months after the injury occurred, but an objection inter- 
posed by plaintiff te this evidence was eustained, 

fhe question of dawsges is one that is peculiarly Yor the 
jury. We cannot say that the award here is exesseive to such an 
extent ae to indicate prefudice, 

Complaint is made by defendants that the court excluded 
evidence tending to show that about two months after the injury 
piaintiff was penelioned by the government. It is urged that this 
evidence was perrissible, ae otherwise the jury might uave believed 
the reason that pleintiff 414 mot go back to work was wholly due te 
his injury. The record 4oes net show that in offering the evidenee 


it was limited to any such purpose, Ite admission without liwitetien 
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wiight have led the jury improperly to infer that thia evidence was 
material upon tae guestion of the:.amount of danages, 
Ve find no reversible error in the reverd, end the judgment 


is therefore affirmed, 
A¥FIRMED, 


( 


MeSurely, P. J,, and O'Cennor, J., concur. 
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On Appesl of JowN », stHamvorN, =} 283 1.4.639 
Appelinnt. a, 


BR, JUSTICE MATCHETT DELIVERED THR OPINION OF THR GouRT, 


This ie an appeal by defendant, John P, Schaefgen, one of 
the mortgavors, in a proceeding te foreciovge a mortgage, from a de- 
eree entered October 30, 1935, approving the master's report of sale 
and distribution, entering a judgment for deficieney in favor of 
Plaintiff and against defexndante John ?. Sehsefygen ond Mary Seheact- 
gen, Ter the sum of $736,'79, and appointing a reeeiver for the 
premises to collect the rents, issues end prefite of the sawe during 
the poricd ef redemption. | 

Befendast ecntends that the order was erroneous, firet, 
beesuse, a8 it Le seid, it is not based upon any pleading which was 
appropriate thereto, and, secondly, beeauee the bill of complaint 
was not verified in due form, Beth contentions are without merit, 

The record disclosen that plaintiff filed her bill of com 
plaint June 4, 1955, It praye fer the foreclosure of the trust deed 
and contains the ususl averments in billie of that character, It 
alleges a valid indebtedness, the execution of the notes and the 
trust deed; avers that the trust deed gledged the rents, issues and 
profits of the premises, and that the mertgagors thereby consented 
that in cane of default a receiver sight be appointed te collect 
the rents, ond alleges that the appointment of a receiver is essen- 
tial te the pretection of plaintiff's rights. It prays for anewer, 
for the appointment of a receiver pendente lite and during the 
period of redexption, for an accounting, for a sale in default of 
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payment, and in case of deficiency a decree in favor of plaintiff 
therefor against such defendants as are found to be personally 
Adable. Lt also prays for other and further reilef. The decree 
finds in detall that the averments of the bill were proved, We 
hold that these averwents are sufficient, 


Defendant cites Rus gi, 125 Til. App. 398; 


Gauer v, Voltgz, 19 111, App. 189; Van Hess vy. Arado, 257 111. App. 


66. The questions which arose in these cases are distinguishable, 
in that the receivers there were wppointed pendente Lite, od in 
ne one of the eases wae the application for the reeeiver supported 





by avercents or preofs such as appeared here. As to the contention 
of defendant that the verification of the bill was insufficient as 
being made upon information and belie?, it is sufficient to say 

mo question of that kind arises here, since defendants answered the 
bill, and the evidence was taken ond ayyeare as part of the record, 
The pleadings would therefore have been sufficient, even if not 
verified at all. The appointment of the receiver on tais record 
was entirely preper, and the order in affirmed, 

ORDER AFYIRMED, 


Mesurely, FP. Jey and O'Conner, Tae eonecur. 
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BR, JUSTICE O'CORBOR DELIVERED THZ OPINIGN OF THE counrT, 


By this appeal Alma A, MeCauley seeke to reverse the judg- 
ment of the Superior court ef Cook county by hich Hettie J, King 
was awarded $2066, the swount eof a life insurance policy issued 
by the Travelers Life Ineuranee Company of Hartford, Cennedticut, 
on the life of Harry A. KeCauley. 

January 23, 1934, Aima R, MeCsauiey filed her complaint 
for divorce against Harry A. KeCanliey. The case was heard before 
the chancellor ond a deeree of divorce was entered in plaintiff's 
favor on April 25, 1934. fhe court found in the decree that the 
parties had settled their property rights and "that the Defendant 
has agreed te pay and the Complainant te accept the sum of $2750.00 
in full of all claims of alimony, past, present and future, attor- 
neys' fees, court costs, dower, *** homestead and any and all other 
claims." The deeree provided that the $2750 should be paid as 
fellows: $15 on the date of the entry of the decree and $75 per 
month thereafter, and that to secure the payment of the $2750 the 
defendant agreed to keep in ferce a life insurance policy on his 
life, with the plaintiff named as beneficiary; that plaintiif was 
te hold the poliey, and in the event of the death ef defendant (the 
insured) prior to the time of payment of the $2750, the insurance 
money due on the policy was to be used to pay the balance of the 
$2750 remaining unpaid; that if the $2750 were paid before the 


defendant died, the policy was to be returned to him. ‘the policy 
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came into the possession of Ward 4. Harris, attomey for the de- 
fendant, “arry MeCauley, in the divorce suit, and who is attorney 
for Hettie J, King in this court; om Hay 4, 1934, about @ daye 
after the divorce deeree wae entered, Harrie wrote plaintiff as 
follows: “Upon instructions from Mr. KeCauley, I am enclosing 
herewith his check for $15.00 to cover this weeks aliweny payment. 

"I am holding Er. Kotauley's insurance sclicy in the sum 
of $2600 and om arranging with the insuranee company to attach the 
preper affidavits ac to the beneficial interest as set forth in 
your diverce deeree,. 

“kr, MeGauley hae asked s@ to Hold this poliey in eserow 
in my vault and i trust this is satisfactory to you, inasmuch as 
you are protected by the decrec.* 

¥Yebruary 7, 1935, plaintiff filed her petition setting 
up the entry of the diverece ceeres, the payments made on account 
ef the alinony, aggregating $735; the death of the defendant — 
Harry A. UeCauley; the insurance policy, snd that Hettie J, King 
Claimed the money beesuse she wae named as beneficiary in the 
policy. Process was issued against the ingzuranee company «and 
Hettie J, King, and after some dilatery metions made by her she 
filed as answer, The insurance company answered admitting that 
it owed the $2000 which was claimed by plaintiff and by Hettie J. 
King, snd by order of court the money was deposited with the clerk 
and the insurance company was dismissed cut ef the case, so that 
the contest here is between Alma K. Kctauley and Hettie J, Ainge, 

A number of wotions have been made by Hettie J, fing in 
this court to diemies appeals from a number of orders entered in 
the ease. All these motions have heretofore been denied except 
the motion to diemiss the appeal from an order entered June 28, 
1935, which was reserved to the hearing. From that order it 


appears that attorneys for Hettie J. King moved the court for an 


a Le eC 








sunt 
<oh ent sé! yeurodte ,sixxel en ont | 
Warcdte ai ore ban ,thve eetevth odd ok \eoduiated yes, t 
axed 2 ikea , ser 1) all me :2xw9e ekRd at yaRt ot wheteR eR 
ee Tiddalnla storm aiviak .hoxosae caw ooxeMd coveth end | 
gmisotone ma i vee Loaloal tk mot ano ttoeadaat aagl* 
sPanmyeq ytoulls adoew als} teveo oF 00.84% tet dood add 
awe O48 al Yiley soawimoat et yeiuaGod 24 gabbtes aw B® oo 
ots Seatta of ynecsce socassent ony agin palgmerta ma baw o00sg 3 * a 
al dite? fon ae savaedot b tafe Rinaes etl an fos » eaive i oor 7 
worse al Yatieg bid bLou of Se Leriad Cor ‘wlunto eo a : by “e 
wo deisnant cao Si raraaNedtas ai oiad soute x baw i) a 
wwonash odd YS heteererg ms ag 
gatteee aokitzeg wou both? vebgabede ,3bOr 3% owed Bin. 
faxosan 0 shin taomyeg Mali “nexont omavit stv te eta 
| tnehanteh edt Yo Mteed one ;B8t6 padeaaaraan « ' 
Bala .% oletol tests ban ,xoltoq voawrwent | ate 
ode at ytete stowed ax bomsa aaw ore sled 
hie Ysequon Soudtuent od? rectnpe tousnt waw sbbew 
sie 19H US oham sacisou yretatth ewon cotta bm: gah ot ikea 
tad? gdisiinds hevewene yeaquos eovanwent ox? .rewsse ue ott 
oh ahotet wi bas Tthtaletq vd bomialo aw tip bois GOQRS eaie we 
Melo oo? wil) petisocet sew yorum att Ituos to rents ce a “onli 
fads 82 , 9880 ec To ive beesteadh eaw yaa getse ooheetun td | 
<pala © etstex bas yolmalod i amis mewied ai ored teed aoo Pd 
et yatd .% oltten yt chan Hood dyed aaedton te Yodmun A we 
m2 HOISFae axsixo To tein « xoT't ofseyon audewts of txxeo sid 
$qodxd helued wed exdroseved ovas anol) om enould Cth .osae pall 
(WS salt bete tds xebi0 oa att Loveqn on satuath of woltom eid 
“gh xebt0 fade wot § .patiracd ot of bevaveet ver do tow ened 
ite ‘tol Srvoo ent boven yuth . ehetell ver eyedretrn teas wring 





















erder directing the clerk of the court te pay forthwith the $2060 
to Hettie J, King. The order recites that an order was entered 
Bay 21, 1935, whereby the ineuranee company was ordered to pay the 
proceeds of the insurance policy to Hettie J. King; and that on 
May 23, 1935, a notice of appeal was filed, and on Jume 11, 1935, 
on motion of plaintiff, the eourt fixed the amount of a superse- 
feas bond at $500. the order then continues "and it further ap- 
pearing to the court that more than thirty (30) days have expired 
since the entry of the eaid order, and that no supersedeas bond 
has been filed by the plaintiff and that the preeeeds of the ine 
furanece policy have not been paid te the said Hettie J, King," 
The order further recites that on Jume 26th an order was entered 
that the insuranee company deposit with the clerk ef the court the 
$2000, It was then ordered that the clerk of the court pay forth 
with the $2000 to Hettie J, King. Plaintiff has appealed from 
this order and defendant contends that the order is but an inter- 
loqutery erder and therefore not appesiable. We think there ia 
mo merit in this contention, If the clerk was required to pay the 
$2000 ferthwith to Hettie J, Aing as the order directed, plaintisr 
would receive but little benefit from prosecuting the sppeal from 
the other orders. The motion to dismiss is denied. 

The record discloses that the insursence pobicy was issued 
te Harry A. KeCauley on June 20, 1920, and at that time plaintisyr, 
Alma R, MeCauley, then his wife, was named as beneficiary. After- 
ward on Hovember 29, 1935, a little leas than two months before 
the divoree suit was brought, Harry 4. MeCauley had the beneficiary 
ehanged to Hettie J. King, hie aunt. 

Counsel fer Hettie J. King say in their brief that "Tre 
Court proveriy diswissed the petition ef the plaintiff [Alma A. 
KeCauley) for rant ef equity amd ordered the irsvelers Life In- 


surenee Compeny of Hartford, Connecticut, te pay the proceeds of 















oil eee of 
Geant ear atiwiese? vay of sree out Ye svoge aut guitvenib rabwe 
““bewraae now aabxo a Saks eodioos xobte sit ‘aabi 1 bldzell of 


wit Poe 3 


add you os hewehte sew ysaquas vonminsat odd weedy sO at | 
iS Ais re oe 


“ng sas? Ban sail -% white of yodtog penne Set ws | 


aber Ek oma ap bas mock ede kibean ‘te cotton s CCL ,t8 yal 


~~ - tia be : fess cae ; why : 


_setocum 6 Xo tnucme ou bexat fam oat teats Wy 


rs 


at odd ‘to chossorg oat tact haw ‘Tiksated¢ aay a tone 
* spas a ottiel bins adi of phaq. owed 05 eves yod.ten 
‘petadne ace tebe ae das aot ao testa os toon neu oe, ) oat 
eit S2¥09 ont to awoke afd aahe tecash wate ge ponatuaat ot te 
ata we rt ost Yo aaete efd tat barebxe aoed ow a 
| wort bo Las aa sail Vibsalesa aka + “eiséat a3 eo0R§, oa die 
~x9tal ow jud ef webro odd tasty abasituos “doubihteh 3 : bos ae8t8 
a2 erect Anise 6 .oliatovace son oxo tonnud hae wire Y re 
ast yaq of terinpor paw dol aid 2H xo43.004 00 sist ant u “ 08 
Yhitwteste chetoes th rept ane as audi a4 ottsen oF “attnaawot § 
watt iaeaqge oni aattimesong nes’ Ti tema mivete tue evisver 
ohotneh at sadneih of nod soa oat +#18hT0 wate oat | 
bewesi sew yotiea aonwrvant ont tas soresonss preoot sate as 
Miltabete om salt da bag , ORL <8 ent Se ve icuded “A vital 
toa cuatot lewd as > heme aay ey aid meals 1X0 Lunde amt 
Oxeted aissca ows ands anes akesid aw E45 as xedaevei oe Stew 
vito L804 aut bad Codie oh sak « tdguoes cd 2 hue pes 9 oat 
 oeue abd putt 5 etigex ~ we 
or sexs te tnd tledt al yar aaia ab etited «et isanvow 
ofl enth) Yhbds: at: ons te selsicog oft bapeiaath eho pong rueo 
=a etd exo fever? odd berebte haw wlupe te tone 9% Gesuadon 


to abeooot¢c exit yaa oe , due 2909 ang <ieehd tall to tinguet eonstwe 





4 


the insurance policy to the defendant, Kettie J, King, the benefi- 
elary maned therein," because (1) there was no assigument of the 
policy during the lifetine of the insured, Harry A. McCauley, and 
(2) that BeCsuley never gave up dominion or control of the policy, 
and thet plaintiff never acquired dominion and econtrel ef the 
policy. We think there is no merit in any of these contentions, 

It appears from the decree of divoree that the pariles 
expressly agreed they had settied their preperty rights whereby 
the defendant in the divorce suit wars te pay plaintiff $2750 and 
te secure the payment of that money or any part of it remaining 
unpaid, the policy was to be pledged as seourity, ‘sheresfter the 
policy was in tke possession of the defendant's attomey, Narris, 
and he wrete a letter, whieh we have queted, advising plaintisf of 
thie faet, and that Mr. KeVauley had asked him to hold the policy 
in escrow for the purpose mentioned in the degree. in these eir- 
cumstenees counsel for Hettie J, King, whe had the policy in his 
possession pursuant ts the decree, will net now be permitted te 
etultify hisself and contend that the policy «as not pledged as 
eecurity for the alimony remaining due and unpaid. 

The insured, Harry A. MeCauley, Having reserved the right 
te change the beneficiary snd having exercised that right, the 
beneficiary, Hettie J, King, teok only an expectancy which 4id not 
arise te the dignity of a preperty right. Yhere a policy of inaur- 
ance is assigned or pledged, as in the instant case, to secure an 
indebtedness, the rights of the beneficiary are not affected by 
such an agsignment except to the extant ef the debt secured tueoreby. 
Brekine v. Twyekenham Land 4 Ing, Go,, #38124, Appellate Court, 
First Distriet, (not published); 


kife Ins, Vo., 267 Iii. App. 470; Hate v. Ohio Hath, Hank, 127 
Chico, 531i. 





We are further of opinion tuat piaintiif's rigute are not 
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affected by the fact that she dld mot Pile Ler petition fer were 
then ten wonths «fter the death of Harry A, KeGauley, and that 
the contention wade by defendant in this respect cannot be suse 
tained. During that perlod of time nothing ocaurred that would 
affeet the rights of either party to thie cause, 

Since the awoumt still resialiing due plaintiff, as fined 
by the terme of the decree, ia more than the awount of the ine 
surane@ suoney paid into court, the orders aad ieeress of the 
Superior court of Cook county appowled from are reversed and 
the cause rewanded with directions tnat the waoney in tue hands 
of the clerk of the eourt be paid to plaintiff, Alma KR. KeCauley. 


ORDERS AND DRCHEES KEVERSED ABD 
CAUSE REMANDED WITH DIRECTIONS, 


ReSurely, *. ¢., amd Batehett, J., soneur, 
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PANHY SAMUELS, 





Aopellee, vA tt 

va. APPEAL FROM aupinith cou 
ARTHUR B, FRANKENSTEIN and OF cook couNTY, 
RUDGLPH FRAWKANSTEIN, ; 





ARTHUR BE, FRAUKEASTSIN, 


“83 I.A. 639° 
MA. JUSTICK G'CORNOR DELIVERED THE OPINION OF THE COURT. 


Plaintiff, a Chicage school teacher, brought suit against 
the defenjants to recover the value ef sehool serip issued by the 
Beard of Edueation of Chicage in the amount of $530, with interest 
thereon, less a $16 payment. Wareh 25, 1935, there was a trial 
before the court without a jury and a finding and judgment againet 
both defendants for $619.70. fhe judgment “finds the issues for 
the plaintiff and ageinet the defendant Arthur frankenstein in 
Beover and assesves the plaintiff's damages at the sum of" $619.70. 
The court in the judguent alse found the issues in favor ef plain- 
tiff and against tne defendant Rudolph Vrankenstein, “and assesses 
the pisintiff's damages at the eum of" $619.70 *** "and now the 
defendants enter herein their motion for a new trial in this cause," 
April 27th both defendants filed their written motion for a new 
trial epeeifying particular grounds, Hay 7th the court entered an 
order in which it is recited that the cause came on to be heard; 
that the court heard all the evidence and 
"ORDERS: 

i. That the motion ef the Defendants fer a new trial be: 
and the same is hereby overruled on the findings of Baroh 25, 1935; 

2, That judgment on the findings of Harch 26, 1935, de, 
and the same ia hereby entered for the Plaintiff and against tue 
Defendant, RUDOLPH FRANKENSTEIN, in the sum of" $619.76, “said 
judgment being in Assumpsit and based on Count One (1) of 
Plaintiff's Compiaint; 


3. That judgment on the findings of March 25, 1935, be, 
and the sawe is hereby entered for the Plaintiff ond agninst the 


Defendant, ARTHUR FRASKERSTEIN, in the sum of® §619.70 - “and costs 
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of suit, said Judgment arising out of the wilfull conversion by 
said Defendant, ARTUUR FRANKRASTEIN, of the personal property of 
Sanknthee’s tenmtoien’® and form as charged in Count Iwo (2) ef the 
The order fixed the amount of the appeal bond at $1000, On the 
mame date, May 7th, defendant Arthur 3. Frankenstein, filed a netice 
of appeal. ‘then follow other notices, orders, ete., which are not 
impertant here. Way 29th defendant Arthur *. Prankenstein filed 
his appeal bond which was duly approved by the trial Judge. On 
the same day another order was entered in which it is recited that 
on Mareh 25, 1935, en the hearing of the case, the court had found 
in favor of defendant Rudolph Frankenstein and dismissed him from 
the ense; but by mistake of the clerk the record ahowed that a 
Judgment was entered aguinsi this defendant and it wae ordered 
that the judgment be corrected accordingly. Defendant Arthur &, 
Vrankenatein prosecutes thie appeal. 

The record diseloser that plaintiff was employed by the 
Beard of Bducation as a teacher in the city schools. ‘he Hoard was 
short of funds aid issued te plaintiff what ie designated as “serip* 
for the amount due plaintiff for services she had rendered ac a 
teacher, the defendants were practicing lawyers, father and son, 
in Chicago, end plaintiff had, about a year before, omployed de- 
fendant Arthur EB. Frankenstein, who represented her in a matter 
which apparently ie eti11 pending, 

Plaintiff teatified that Arthur &. Frankenstein, whe will 
hereinafter be referred to ae the defendant, calied her on the 
telephone the latter part of November, 1931, atid avked her if she 
had any “scheol scrip or tax warrants;" toat ehe replied she had, 
and he asked hery "De you want real money” for them? ond she re- 
plied in the affirmative; that he then told her te come down te 
the office; that the next day she took the serip with her and 
went to his office expecting to reeelive cash icr the serip; that 


defendant told her he had sold a boat he owned; that he expected 
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the purchaser to bring in the money but that he had not yet are 
rived; that if plaintiff would endorse the serip end leave it with 
him he would give her the ensh whieh he expected to receive from 
the purchaser of the boat, ond that im the meantime he would give 
her a gucrantee of hie father that she would receive the money for 
the serip. He alec gave her three cheeks, one dated Secember 7, 
1931, for $106; one Janusry 15, 1932, for $200, and a third dated 
Mareh 1, 1032, for $238, each payable to vlaimtiff. Plaintirr ene 
deavered to get the money from defendant from time to time, called 
on the bank on rhieh the checks purperted to be drawn but found 
that defendant had no money in the bank; that she received nothing 
from the defendant exeeapt that at ome time he paid her 910. 

The evidence further shows tuat on the same day plaintiff 
delivered? the serip to defendant he borrowed $500 from a friend, 
pledging the scrip as security, and ister part of the scrip was 
sold by the pledgee in part satiefsction of the 3500 loan. 

Defendant testified he was an attorney at law and had repe- 
resented plaintiff in some litigation whieh was still pending, but 
which suit was not to be tried; that he received a yacht in payment 
of a fee ani was informed thet the best place te sell the yacht 
wae Rew York; that he had ne money to go te Rew York; that plain- 
tiff had no money but had the serip which at that time wae “value- 
less*; that he informed plaintiff that some persons would secept 
the serip in payment of rent and in payment of bills, and “she teld 
me that she would be giad to lean me the serip;* that ske was in his 
office on another matter and afterward brought the serip dewn to 
him; that thereupen he gave her the checks, a6 above stated, and 
had them post dated because he 414 not have money at that time in 
the bank to meet them. Om cross exaninetion he said the yacht was 
at Miami; that he borrowed $250 or $3060 frem his friend and gave the 


serip os collateral security. 
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Defendant's friend, Earry L. Gppenheimer, testified that 
he was a public sceountent and had known defendant for many years; 
that he lent defendant $500 and received the serip of the face 
value of $530 as collateral to defendant's note; that he sold part 
of the serip and took judgment for the balance of the nete but had 
been unatle to Aave the judgment satisfied, 

Defendant's theory of the case wae thet plaintiff eold him 
the serip on credit, although he testified, am above quoted, that 
Plaintiff said she would loan the serip to him, oid that he had not 
converted it to his own use as plaintiff contends, 

The trial Judge in deciding the case said: “It is exeeed- 
ingly unfortunate that Gounsel must become seo involved financially 
that he must get involved in these questicnable transactions, 

“Theyhave testified here Gounsel received the five hundred 
doliare with which te extricate himself fron legal difficulties and, 
ef course, that hae been eontradicted by Gourael, 

"The Plaintiff «** testified Counsel (@efendan=) called her 
up and said he would get her cash for the serip ***; that defendant 
said, ‘Come right on down,' Gounsel doean't deny that conversation, 
She went dewn and turned over her seorip to him, supposediy to use in 
going to New York to see about seliing some yacht. 

"Counsel didn't testify as to whether he used the money for 
that purpose or that he ever made an effort te repay this woman the 
money he obtained from her serip. 

"it is very apparent te me Counsel was invelved financially 
and he was using desperate means te obtain eredit er get money. He 
has imposed upon this woman. *** gotten her serip and hasn't paid 
her anything for it. *** It was her intention he was to teke it and 
ebtain money for it. *** She relied upen him ae her atterney. She 
had cpnfidence in him, expected him te go owt and get the money on 


this serip. *** I think it was the intention of the parties, as 
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imdicated very clearly, that she expected her money within a short 
time after Mr. Frankenstein (defendant) nad been successful in dis- 
posing ef the scrip. own these cheeks and written Instrumente don't 
ghange that situation a bit, but merely are designs en the part of 
Counsel (Gefendant) to wake it appear wore as @ transaction between 
a dedtet and a creditor, rathor than one who has been entrusted by 
another ts 40 something fer her.* ‘khe court further said: “These 
two eounte in this deelaration are solely in conversion and trover,” 
The court then found in favor of plaintiff and seainet defendant. 
The reeort fully warrants the epinion of the trial Judge. 

We think it obvious that defendant was in great need of 
money, and through the faget that he had represented plaintiff in the 
matter, ss above stated, learned she had the saheol serip and fraudu- 
lently planned to obtain the serip so he could got the necessary 
money. His scheme in making out the cheeks was but s mere subter- 
fuge te lull plaintiff inte a sense ef fulee security. 

We are also of opinion that defendant's statement and tes- 
tinony te the effect that he owned a yacht gives to hin in payment 
ef 2 fee, and whieh yacht was in Miead, amd that it could be sold bn 
Bew York, wae but « fsbrication used by Kim te defraud plaintiff, 
Although be teetifled in his ewn behalf, nowhere does he say he 
dispesed of the yacht er that he «till had it. It is pisin that 
pisintiff was defrauded of her serip, and the argument unde by de- 
fendant, espeelally coming from one whe is at attorney at law, is 
wholly unwarranted and without ao senbianee of merit, 

But defendant further contends (as we understand the argu- 
ment) thet the second count of the declaration, which is an ordinary 
count in trover, war ineufficient toe suppert the judguent of the 
court that defendant was guilty ef wiifull conversion of the serip. 
And in support of thie counsel cite Seney vy. Kmizht, 292 Ill. 206, 
and ether cases, 
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In the Senay case the defendant wae arrested on a gapias ad 
Batiefaciendum and he appesled to the County court under the Ingol-~ 
vent Debter's eet fer his discharge, One question was vhether 
malice war the gist of the action, The wear fosdd that the 
setion in which the fudewemt wae entered by the BPunicins1 court 
Was e*izilar to an action of trover, an? that while an aetion of 
trover @i¢ not ordinerily charge malice, yet a declaration of trover 
might be ac drown at to charge malice, Ye think the cueetion ie not 
before ue. That cnestion may properly be invelved if, subseoucntily, 
there is « proceeding under the Insolvent Debtor's act. But in any 
@vent, we think the firet count of the declaration alleged suffi- 
eient facts to warrant the eourt in finding that the defendant was 
gaiity ef » wilful) and rraddulent tonversion of plaintiff's serip, 
(And the second eount eharges that defendant "eontriving and intend. 
ing to injure® pluintiff obtained the serip, which is euffi¢ient to 
sustein the ju¢dement. Nor is there any sierit im deiendant's eon- 
tention that rlaintiff failed to prove that she made a demand for 
the return of the serip. The law never requires the doing of « 
useless act and it is obvious that « demand would neve been 
unavailing because he aid not have the serip. Sat'h tond & 
invest. Go, vy. Zakoe, 230 Ill. 603; Kee 4 Ghapeli Co, v, 
Pennsylvania Co., 991 111. 248, | 

The fudguent of the Gunerior court of Gook county is 
affirmed, 

JUDGMENT AFVIRMED, 


MeSurely, >. J., and Uatehett, J., coneur, 
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SOGARD J, KELLY, Mayor of the City 
ef Ghicage, ROBERT B. UPHAM, City 
Comptroller of the City of Shicsgo, 
GUSTAVE A. BRAND, City Tressurer of 
the City of Shieage, and SITY oF 
CHIGAGS, a muniei pal corporstion, 


7 Appellants. 


FROM SUPERIOR CouRT, 


SOGK COUNTY. 


283 1.4. 640' 


MR. JUSTIGE DENIS HE. SULLIVAN DELIVERED THE QPINICH OF THE COURT. 

On June 11, 1935, James *. Green filed his verified 
petition in the Superior Court by virtue of Chapter 13, Seetion 
13, Ill. Bar. Reve Stat. 1933, entitled, *An act creating 
attorneys lien and for enforcement of same." He aliegesa thet he 
was employed by the Chief Justice and the Associate Judges of 
the Municipsl Gourt of the Oity of Ghieeco to institute aendsaus 
proceedings in the Supreme Gourt of Illinois to compel the ity 
Council te aporopriate sufficient money te pay the lawful salaries 
of the Ghief Justice and the Associate Judges of the Municipal 
Gourt of Chicago for the years 1932 to 1935, inclusive; that 
he instituted «nd proseeuted a mandamus proceeding on behalf of 
said Judges to a successful con¢lusion, and that as 2 result of 
said proceeding, the City Council sppropriated sufficient moneys 
te pay to the Judges of the Municipal Court «a sum of money ecusl 
to that which had theretofore teen deducted and to which they 
were lawfully entitled. 

On April 8, 1935, plaintiff herein alleges that he 
filed with the City Gomptroller and the City Treasurer of the 
Sity of Chicsgo, and mailed to the Mayor of the Gity of Chicago, 
& notice of attorney's lien in which notice are set out the names 
of 511 of the Judges for whom the alleged services were rendered, 
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2 
stating the smount of money slleged to heve been recovered for 
gnid Judges, claiming « lien to the gum of money ordered paid 
and appropricted in pursuance of the writ of mandamus and for 

a ressonable amount for attorney's fees for services rendered 

by him ae attorney of record for the relaters in the Supreme 
Court of the State of Illinois. 

Plaintiff further alleges thet certain of said Judges 
have refused and still refuse to pay him s reasonable fee for 
services performed by him, and that if the City Comptroller 
delivers any check or checks to said Judges, and if the check 
er checks are cashed by said Judges, thet plaintiff's right to a 
lien will be defented, 

Plaintiff prays that the Gourt set the matter for 
hesring te determine the amount of = reasonable fee and that upon 
the determination of snid reasonable fee that the sourt order 
the Gity Comptroller to pay said amount to plaintiff out of the 
moneys due seid Judges and that until such time as the amount of 
plaintiff's fees is determined, the Gity Jomptroller and the 9ity 
Treasurer should be restrained by an injunction from delivering 
or paying any cheeks, vouchers or zeney out of funds sprropristed 
for the payment of aalaries for the years 1932 to 1835 inelusive. 

It further appears from the petition thet in the case 
ef Z 





N@e 22799, the Supreme Court ordered and 
directed a peremptory writ of mandamus to issue, cempelling the 
Gity Couneil of the City of Chicage to appropriate « sufficient 
sum of money in order to have sufficient funds on hand with which 
to pay the seid Chief Justice and said Associate Judges of the 
Municipal Court of Chieago their lawful salaries for the years 
1933, 1933, 1934 and 1935; that after the service of the mandate 
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of the Supreme Court uvon the membera of the City Secuneil of 

the City of Chiesage they consented to and did apprepriate 
gufficient money to enable the Gity Gomptroller and City Treasurer 
to have funds on hand out of which to pay the said Chief Justice 
and the said Agsociate Judges of the Municipal Court. 

Plaintiff further olleges thet some of the sboeve named 
defendants are attempting to force and coerce the Oity Comptroller 
to deliver their cheeks for the amount of money due them and 
plaintiff believes thet the ssid Gomptroller may be coerced to 
deliver the said checks, unless the ssid Comptroller is ordered 
and direoted to retain possession of said checks in anid fund 
ao appropriated until the righte ef olaintiff, by virtue of the 
service of his notice of lien, are adjudicsted and determined. 

An order for a temporary injunction was entered June 15, 
1935, enjoining 2nd restraining the Oity Gomptroller from deliver- 
ing checks and the City Treasurer from paying “any soney out of 
the fund of two hundred thirty thousand, two hundred sixteen and 
20/100tha= delisre ({230,216,20) for the payment of back aslaries 
of the Ghief Justice and Associate Juiges of the Municipal Court 
of Ghieago for the years 1932, 1933, 1934 and 1935, in exeess of 
seventy-five per cent until « hearing ia hed upon the petitioner's 
Petition to Enforce Attorney's Lien for services rendered in 
procuring a Writ of Mendamus in the Supreme Court of the State of 
Illinois." No appeal was taken from thia erder. 

On July 10, 1935, 2 motion wae made by the defendents, 
Edward J. Kelly, sayor of the City of Chiesgo, ebert &. Upham, 
Gity Comptrolier, and Gustave 4. Brand, City Treasurer, to strike 
from the petition such perts thereof as pray for an injunction 
restraining the City Comptroller and the City Treasurer from 
delivering or paying any checks to ssid Municipal Geurt Judges. 
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On duly 11, 1955, an order wee entered by stipulation 
between the parties that one of the Judges, Thomes A. Green, 
having sdjusted the question of fees, thet the injunction be 
modified so as to exempt the baok salary of seid Judge Green. 

On August 9, 1935, »n order was entered by agreement 
that the cause be set for trial and continued until September 16, 
1935, when it wes again continued until September 25, 1935. On 
September 25, 1935, said motion te strike the petition ese 
Gontinued witil Cetober 4, 1935. 

On October 3, 1955, some of the defendants ande a motion 
to strike the plaintiff's petition and certain parte thereof, 
Thereafter on October 4, 1935, the plaintiff served notice that 
he would move the court te everrule the motion heretofore filed 
to strike the Petition of the pleintiff. In aupcert of said motion 
an affidavit wae filed setting forth the histery of the case up 
to that time, 

Thereafter on Gsteber 15, 1935, the Judges of the 
Municipal Court aade s motion te dissolve the temporary injunction 
issued on June 15, 1935, and alleged some 8 reasons therefor. 

Goteber 24, 1936, the motion coming on te be heard, the 
court indicated that inetead of tying up between 960,000 and 
$60,000 in the Somptrolier's office, thet he would limit the 
amount egjoined to $18,000 ond direeted counsel on both sides te 
prepare an order to that effects 

Thereafter, as appears by the affidevits filed in this 
court, the attorneys for the defendants prepared on order and 
without notice to the plaintiff's attorney presented it to the 
Court and had the same entered. This order was not abstracted in 
full in this court and we are, therefore, compelied to obtain 
its contents from the records It reeds as follows: 
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"STATS OF ILLINOIS, } 88 
COUNTY OF COOK ® 


SUPERIGH JOURT THe Kor 
JAMES W. BREEN 
VBe 


EDWARD J. KELLY, mayor of the RO. 35 @ 8781 
aity of Ghicage, AOSERT 8. UPHAM, 

city cemptroller of the city of 

Ghiengo, GUSTAVE A. BRAND, oity 

trensurer of the city of Chicago, 

and GITY GF CHICAGO, 


RARER 


This day comes the petitioner, James %. Green, in 
his own proper person ond else come the respondents, Edward 
J. Keliy, or of the City of Chieage, Hebert 6. Upham, 
city compt er of the city of Ghicszgo, Gustave A. Brand 
eity treasurer ef the City of Ghicage, ani the City of Ohleage, 

Barnet Hodes, Corporation Counsel, and Hirem 7. Gilbert, 
their attorneys, and the respondents, Joha J. Sonsteby, Chief 
Justice of the Hunieinal Court of Chieage and i. J. Bonelli, 
William Brooks, Leon Edelman, ¥. 4% #lliett, Gibsen E, 
Gorman, Justin F. MoGerthy, Joseph 4. MeGarry, Harold PF. 
O'Connell, Frank H. Padden, John J. Rooney, Gdward 5. Seheffler, 
J. A. Sehilier, John Gutknecht, Matthew 0. Hartigan, Lambert 
Ge Hayes, Michael G. ag vo ond Irwin J. Hasten, Agcsociate 
Judges of the Municipal Court of Ghiengo by Hiram T. Gilbert 
and Devid Silbert, their sttorneys, and thereupon the Court 
orders thet the motion heretofore entered by the respondents, 
the Ghhef Justices and the Associate Judges of the Municipal 
Court of Shieage for the disselution of the injunction here- 
tofore ed in this csuse on the 15th dey of June, 1935, 
as modified on July 11, 1935, be and it is hereby sueteined. 
Said injunotion is disselved seccordingly. 

it is further ordered by the Court of its own motion 
and agsinet the objection of the respondents, the Chief 
Justice and the Associate Judges of the Municipzl Court of 
Chisago, thet the comptroller and tressurer of the city of 
Shicage, cut of the moneys now in their hands or under their 
control, or which may heresfter come into their hands or under 
their centrol ag such comptroller «ni treseurer ef the sity 
of Chiesgo, belonging to the City of Chieage and applicable 
te the payment of the salaries of said sboeve nemed Chief 
Justice end Associate J a of the Municipel Court of 
Chiengo, withhold from said Chief Justice and Associate Judges 
the sum ef 716,000 due them collectively until the further 


order of this court. 
ER: 
(Signedp Ht 
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entered 
This order was admittedly prepered by the defendants, and/ 


without notice to plaintiff or his attorney, (in this ease the 
game), 2s required by the rules of the Superior Court, and in 
his absence and without his consent. 

A motion was mde by the plaintiff to dismiss this 
_gppeal in this court, which was continued to « finel hesring. 

It ia the contention of counsel for the defense that 
the lest parsgraph of the above order was 2 new injunetional 
order from whieh he has verfected thia interlocutory appeal, 

It is cuite srparent from » resding of the entire order that it 
igs and should be construed as on amendment of the original order 
of dune 16, 1935, snd by its term: limits and cirewumseribes the 
terma of the original order. 

The statute on appeals, Chanter 110, “eation 396, Ili. 
Rev. Bar State 1935, reads as follows: 

*thenever an interlocutory order or decree is 

entered granting an injunction, or overruling « 

moticn to dissolve the seme, or enlarging the scope 
giving ether er fartaae pevste ex property t0 0, ressiver 

already appointed, an appeal may be teken therefrom 

to the Appellate dourt +o 4&9 
This statute as wili be seen provides that appeals will lie from 
injunctional orders or other orders enlarging the terms of existing 
injunctional orders. In this case it is quite apparent from 2 
reading of the entire order that it did not enlarge the terms of the 
former order but, as heretofore stated, cireumseribed snd limited 
its effect. Assuming for the sake of srgusent ond from counsel 
for defendants’ position, that the letter part of the order, which 
is the only part contsined in the sbetract of the record, is a new 
amd sé¢paraéte injunetional order, then Sule 31, Ghspter 110, Par. 
255, Ill. Bar tev. Stat, 1955, provides as follows: 
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"Where an interlocutory order or deores in 

entered on an ex parte appliostion, the party 

proposing to teke an appeal therefrom shall first 

present, on notice, a motion to vacate the order 

or decree to the trial court entering such order 

or decree." 
Therefore, no =ppeel can be permitted until a motion is first made 
in the trial court to dissolve the injunction. This wae not done, 
ao thet in eny view one ay take of the order, an sppeal from 
the action of the trial court will not lie. 

We are not paseing upon the cuestion as to whether or 
not an injunction should have been issued in the firat instance, 
but simply upen the regord as it is presented te us for revier. 

The wotion of the plaintiff freen to diemias the 
appeal is grented and for the reaseng heretofore indicated, the 
appeal of the defendents from the interlocutory injunetional 
order of the Superior Court, ie hereby dismissed, 


APPEAL DILGNMISSED. 


HALL, Ped. AND HEBEL, J. GONCIN, 
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APPWAL PROM MULT cura i, coukt 
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OF CHICAGO, | i 


283 1.4. 640> 


WR, PRESIDING JUSTICR MesuUABLY 
DELIVERED THE OPINION OF THE COURT. 


WS, 


METROPOLITAN LIVW INSURANCE 
COMPARY, a Corporation, 
Appellant. 


tie lite callie alien aa iin aie dl 


Plaintiff, tn a suit upen an accident ingurance policy ise 
sued by ¢efendant, hed a verdict for 6740, and defendant appeals, 

the policy provided for the payment of $50 a week for total 
disability caused by aecident and $25 a weex for partial disability, 
Plaintiff claims that on Oetober 25, 1953, he aprained his ankle, 
totally dieabling him to December 10, 1935, and partially disabling 
him from that date te Marek 22, 1934. He claime the amount pro- 
vided for in the polioy for sadh disability. Defendant aecerte 
that the poliey had lereed and wae mot in force at the time of the 
a@eideat, hence disclaims any lisbility. 

Tae poliey wae iseued to pleintiff November 20, 1956; it 
provides that in conai4eration of statements in the application and 
the sayment of the presidium of $63.55, defendant ineures plaintiff 
for the term of trelve months from November 20, 1930, against tne 
results of injuries sustained *while this poliey is in force" and 
enuse’ by agecident. The policy sleo contains «a provision that it 
may, “ith the consent of the eompany, subject te the conditions ef 
the policy, “be periodically renewed upon sack successive expira- 
tion, for a further period of enual number of wmenths, upor the 
paysient of the prevtum herein stated, as the premium for each 
sugh successive renewal.” There was a further provision that upon 
eneh auch renewal a grsee of thirty-one days would be granted for 
the payrent of the prexium, “during whieh peried the insurance 


shall centinue in foree provided such payment is made within euch 
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period of ¢raee.* 

The first payment of preaium psid for insursice trem November 
RO, 1970, to November 20, 1951; at the expiration of that year the 
policy was ronewed for another year by the payment of the premium; 
this earried the velicy to Novesber 20, 1932; at this latter date, 
apparently, plaintiff was net in funds to pay the premium for the 
entire suceesdine yesr; he therefore requseted the payment of prenie 
ums might be wade seriseannuslly inetead of smmually, and this was 
goncented te by 4eferndant; he then paid $27.85, whieh earried the 
ineurnnese to Fay 20, 1933, wher the next premium beeame due. Dee 
fenZant sent him a "Premium Setice® that the next prewium, snounting 
to 927,55, would fell 4ue May 26, 1935, covering the following six 
menthe period, Thie notice alse contsined the following: 

"Unless enid premium ie paid en or before ea2id date due, or 
Within a grace period of 31 days thereafter, tie said poliey will 
expire ond ceare te be in force or #ffeot. 

De net peruit your policy te lapse if Agent skeuld fail to 
eaji, Rewit previum te District Offiee er ts Home Office, 1 Ladison 
Avenue, Sew York City.* 

At the same time there was sent from d¢fendant's wain of- 
fice in Kew York City te the Chicage branch a “Yreniun Keceipt* 
which was tc be delivered to the plaintiff upen payment of the 
premium due May 20, 1935. This reeites that reesipt ef the premium 
gextinues the poliesy in foree from moon ef the “date due” and for the 
"period stated*® provided the payment ie made on or before the date 
due or within tairty-one days thereafter, The *date due” is sitewn 
in the body of the reosipt ae May 96, 1935, ond the "period stated* 
is six months, The resords of defendant show that this *Presium 
Reeeipt” was returned to the main offiee, the presium not Raving 
been paid. 

Setober 17, 1933, plaintiff issued his eheex fer $27.85 


and malle¢ it with the "Presium Netice*® to the district offiee of 


the defendant in Chicago, where they were received th: following 
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day. this was appreaimetely five months after May 20th, when the 
Semieunnual premium was due, The mansger of defendant's dietriet 
office ordered that the eheék be returned te clsintifr, Pisintirr 
Says he spraiued nis enkle on October 25th, er a few days after he 
sent the eheok to defendant. David Grenrock bad selicited the 
imeuranee from: plaintiff and he toek the cheek with him te the 
home of plaintiff on OGetober Mth; he offeret the cheek to pleine 
tiff, whe refused te accept it; the next morning Grenresk cave the 
check back to the distriet manager, who wrote a letter te slaine 
tiff dated Kovember 14th, returning the cheek and stating that bee 
cause of the failure te pay the premium due May 20, 1934, er within 
the grace period, the colicy h=4 lapsed, 

Plaintiff first makes the arvpesition that where there is 
ne express or direct provision for the forfeiture of the policy for 
failure to pay a fractional purt of the premium, the eolicy cannot 
lapes until tne expiration of tue current policy year an4 the thirty- 
one days of grace. It is suid that thie ie supported by Bolter Ys 
Standard Life Ine, Co., 219 Ili, App. 177. THe policy in that case 
was @ life insurauee policy. the instant policy is what is called a 
“suecersive term® peliey, in which each presium ie a payment fer the 
insuranee during the term for which payment is made and set for s 
subsequent weried. Moreover, in the Belton case the entire, or an- 
nual, premium 4id mot beeome 4ue or payable until the a af the 
then gurrent policy year, wits the clear inference that the policy 
would not lepse until all the annus] premium wee due and unpaid and 
the period of grace had expired without premium being paid. Seth 
the Bolton case and Ingersoll v. Mutual Life Ins. Co., 156 Ili. App. 
668, cited by plaintiff, have been distinguished in Jex 
Mut. Life ins. So. v. Ghevilion, 45 Fed. (24) 98, in that case 


the court ealied atiention to the types of pelicies in these cases, 
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oelictes and net suaces#ive terw policies, It was alse voted that 
in the Bolten case there was a course of dealing between the sompany 
and the poliey holder which it was held waived any forfeiture, 

The policy in the instant case was a sugvessive term pelicy 
whereby the insured purchased insurance for a limited peried of time 
and Tor ne itiwe subsequent to the expiration of that period. It was 
like the policy imvelved in & 
ins, Go,, 152 111. App. 807. That wae an agcident poliey which 





provided for renewale for such Lengtus of time o9 paynente of 
presiums, whieh the insured might meke, would aaintain tee poliey 
ana ingurance in foree, It was said that whether or mot the policy 
would be renewed was optional wita tie insured, and that if he a44 
not exercise thia option by paying the presium for a furtier period 
there wns no renewal «aid no insurances, And the ooinien caneludees: 
"Hach renewal being s new and indeperident eontract of insure 
ane@ <n4 plaintiff, when ** he wae injured nei Saving renewed his 
contract fer insurance so ag to cover that date, was then witheut 
any imeuvrance."® 
To the eane effect are dm 400, 239 Lil. App. 
snd Toevinka v. Minnesotm Mutusl pit@ Dis. Uoe, 189 dinn, 75, 


In this Last case it was ania of a alxiler situation: 





"There is ne forfeiture in any proper sense. ithe insurance 
hae ne existenee from year to year except for the erence payne se 
to ite continuance, kutus ix : sheer LS 
160 Pa. 172, 180. The ineured'a onission to pay a prenium 
forfeits nothing. He but fuile te exercise aie option te purchase 
ah extconsion. That is me mere forfeiture than is the failure of 
& lesees to renew a lease which he hes ‘he optiem te renew merely 
by prepayment of o stipulated rent. * 


See also Binnesote 


Ye held that when the time of payment of premiums was changed 





pat, 72 Ved. (2a) S19. 





to semiesunual payments tule had the offset ef dhanesing the vertede 
of insurance covered by the polloy from perioda of one year te 
periods of gix menthe, and that the payment sade for «ix renthe 
insurance in Decesber, 1932, bought ineuranee for tie six onthe 
period ending May 20, 1933, and Sag /Langes tigme, except as to 

the thirty-one days’ grace. 
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Plaintiff, however, claims that there was a previous curse 
of dealing between him and the company which wrought a waiver of any 
lapse by reason of non-payment of the prewium, ‘his claim is based 
upon the showing that when the premium for the third renewal fell 
due on Hovenber 20, 1932, which with thirty-one days grace would 
bring it to December 20th, defendent accepted the payment of this 
premium December 24th, or four days thereafter. Thie single in- 
stanee does not justify the claix of amy scurse of dealing, end 
certainly a delay in paysient of four days is no reason for believing 
that a delay of five months wae permiesible, 

Plaintiff aseerts that Grenreck, whe had solicited the in- 
Gurance, wade a statement to plaintiff whieh smounted to a waiver 
of the obligation to make prompt payments. Plaintiff testified thet 
Grenreek told ni net te worry about the Ketropoliten Life lnasurance 
Coxmpary, “because if you haven't get all the money, before the year 
is up you ean pay the belanee,* Grenreck denied making any sush 
stateaent, und there are nusber af reasons why it cannuet be cone 
sidered as a waiver of the due date of tie premiums, The sileged 
etatexent by Grenrock itself ie indefinite, espeslally in view of 
the written notice io the insured tiat the seni-annust prenium was 
@ue Hay 26, 1935, and that hia polioy would lapse 17 1% was net paid 
om that date. HBoreover, the policy eontained a provision that ne 
agent had any autherity te change its previsions or te waive them, 
and that nc change would be valld unless approved by am executive 
efficer of the defendant ecomosny and such appreval indorsed on the 
policy. There was no aubiguity with reference toe the time of pey-~ 
ment which would eall for any explanatory perol evidence, Fe held 
there was no walver of the ebligation of the plaintirfr, if he wished 
te renew the policy, to pay the semi-annual premium on Kay 20, 1933, 
er within thirty-one days thereafter, 


There is also some argument te the effeet toat when the 
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defendant received plaintiff's cheek on Getober 18, 1933, and did 
not attempt to return it until October th, this was a retention 
of the check beyond a reasonsble time which smeunted to an accepte 
ance, We carmet agree with thie contention, It was very natural 
that Grenrock, whe had known plaintiff for some years, should call 
upon him to return the cheek in person and if possible to secure a 
renewal of the insurance, Grenrock testified that when he called 
on plaintiff on Getebor 2th he explained that he had attempted to 
@nll on him a few anys sooner but was unable to do se, that he ten. 
dered the check to plaintiff, whe would not accept it. Grenrock 
testified that he told plaintiff that inasmuch aso the grace period 
had expired on June 20th or Mist, the policy had lapsed, and the 
only thing the company could do was to rewrite the poliey after 
Plaintiff recovered from his sprained ankle, Under these circum. 
stances it canret be sald that the defendant retained the cheek an 
unreasonable length of time before attempting to return it to 
plaintiff. The check was subsequently returned te plaintifr on 
November 14th and retained by him, 

Defendant complains ef an inetruction given te the jury at 
the request of plaintiff to the effeet that if an “authorised 
officer" agreed to accept the second premium at any time during the 
year and plaintiff tendered his check within the year, such tender 
constituted payment and the policy would be in fuli foree, There 
was no evidence that Grenrock was an authorized officer vith pover 
to waive any of the provisions ef the policy, and, in faet, no 
evidence that there war any agreement that plaintiff could pay the 
premium at any time during the year, ‘This instruction was whelly 
misleading, 

The position of the plaintiff seems to be that he is liable 
for the amount of the premium falling due May 20, 1935, and that 


defendant mayyrecover it. However, no cases sre cited in suppert 
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ef this and we cannet conceive how, under the ciraimstances, the 
Insurance company could foree the plaintiff to pay this. 

Defendant alse argues that the policy provides that written 
notice of injuries must be given to the company within twenty days 
after the date of the accident and that affirmative proof of loses 
must be furnished the company witnin ninety days after the date of 
such loss, and that no such notices were given within the recuired 
time. Te thie the plaintiff properly repliss that in view of 4e- 
fendant's letter of Jovember 14th, disclaiaing any liability on 
account of the lapse of the policy, it was sot necessary fer the 
Plaintiff te make the proofs of lows as required by the pelicy. 

For the reason that the policy had lapsed ot the time 
Plaintiff was injured, and that there was ne waiver of its previe 
sions with reference te payment of the premium and no acceptance 
ef such premium, plisintiff is not entitled te recover for the 
injuries received as cleised, ihe judgment is therefore reversed 
and the causé¢ is remanded, 

REVERSED ARD REKANDED. 


O'gonnor, J., concurs. 


Batchett, J., dissents: i think defendant is liable by 
reason of its retention of the 
eheek, and that the question of 
whether defendant waived prompt 
payment of the premium was, under 
the evidence, for the jury. 
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MARRY SARGENT, ) 
Appellee, ) 


vs, 
THE PRUDGATIAL IbSURASCHE COMPANY 


OF AWERIGA, a Corporation, 
Apvellant,. 





UR, PRESIDING JUSTICE MeSURELY 
DELIVERED THE OPINION OF THE COURT. 


Plaintiff brought an action on tro pelicies issued by de 
fendent, claiming payments under the policies for total and perma. 
nent disability; upon trial he had a verdict for $735, and defend- 
ant appeals from the judgment, 

The fact of plaintiff's permanent disability was sufficiently 
established by the evidences, ie had been employed in different de- 
partment stores, and in 1936 was a ficorman in the Boston stere in 
Chicago; at that time bis head begem to turn to the left; he took 
electrical treatments and Basvage, apparcutiy witheut hemefit; he 
then went to the idward Hines hospital, as he was an ex-aoldier, 
where he had treatment, then to the Great Lakes hospital, then back 
te the Béward Hines hospital. Two dectors testified they hed ex- 
amined plaintiff and that ne wae suffering from Hypertrovhie Arthritd 
of the entire vertebral column; that this condition was permanent ani 
that plaintiff was totally and permanently disabled and unable to 
earry on any gainful oecupation during the remainder of hie life: en 
of the doctors said his condition would become augravated as time 
goes on and that he could not do any oivice work sitting at a desk, 
Defendant introduced three witnesses, two of whom testified as eax- 
perts, giving a somewnat contrary opinion in anawer te hypothetical 
questions; the ether, Dr. Soukup, testified on behalf of defendant 
that he hed exauined plaintiff and in his opinion he var rot perma 
nently disabled, The jury properly could acewpt the testimony of 
plaintiff's physicians who examined him, and find that plaintiff we 
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tetally and permanently disabled, 

Defendant argues that this is net suffieient because the 
company undertakes to make puyment upon receipt of "due proof" of 
total and permanent disability, and that the applications fer total 
and permanent disability benefitea sent by plaintiff to defendant did 
not prove that plaintiff wae tetally disabled, The appliestiens 
were enclosed with etatesents of ir, lvleen, not a licensed physi- 
elan, who first gave plaintiif electrical treatments and massage. 
Mr. HNeleon did not answer the questions contained iam the statement 
as to whether plaintiff was totally disabled or vas sufiieieutiy 
resevered to engage in any gainful work, in the statewent made by 
Dr. Moore, accompanying the application, he anewered that the plain- 
tiff hed recovered sufficiently to engage in gainful work and was 
net ‘isabled, but tiie statement aleo contained the adwissien that 
Dr. Moore had never seen the plaintiff and thet the information given 
Was tacen from the records of the Hines hospital, 

The argument of the defendant assumes that plaintiff's ap- 
plication for benefits must contain preofs to the satisiaection of 
the Insurance company that he was permanently disabled, whereas it 
1® more reasonable to hold that the fact of disability iteelf is the 
determining facter rather than the quality of the preot contained in 
the application, The same argument tuat is here advaneed by defend- 


ant was made and considered in 





267 Mich, 426, where the court very aptly said; 


"Defendant's principal contention is that ‘due preef' of 
total disability was mot submitted to defendant, It is argued that 
it is not the fact of disnbility but tne showing to the company 
which brings the clause inte oneration. 

Of course the policy cannot fairly be construed te constitute 
defendant the sole jutge of disability ser to mean that the fact of 
peruanent disability is foreclosed in faver of or against either 
party br the nroof made te the company by the insured, Actionable 
disability ultimately is a question of faet for trial, ‘Sue proef' 
can mean no more than that reasonable evidence of disability within 
the terus of the policy shall be submitted to the eompany. Where 
such evidence in subsitted im a good faith attempt tc comply with the 
Provisions of the policy the company should point out particularly 
any defects therein if it intends to rely upen then." 
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Thies is a correct statenent of the rule to be followed and is a 
eurficient answer to the contention of defendant, The recent case 
of Zoreer v. Prugential Ins. Co., 282 111. Apw. 444, involved the 
gGuestion of what ware due proof of permanent disability, It was 
there held that the fact was the main thing to be secertained ana 
that reasonable preef is all that is required te be submitted to 
the insurance company. 

Plaintiff paid certain prexiums or the policice which became 
due subsequent to the tine he became totally 4isabled. Evidence as 
ts theee payments was admitted an? they were included in the fudg= 
ment. This wae proper, When plaintiff eubsitted te defendant proof 
of hie disability he inquired ef the agent as te whet he should do 
with reference to payments of premium and was told that im erder te 
keep the policies slive he shovl4 continue Meking such paymente 
until the matter of hie application for total divabiiity bnefite 
had beer settied. ‘The policy waived payrent of premiums after 
preot of dieability, and presilume paid after thin time should be 
returned to plaintiff, It was proper te inelude them ir the 
judgment. 

We sec no reason te dieagree rith the verdict, and as there 
Were no errors on the trial the judgment is affirmed, 


APYIREED, 


Matehett and O'Genmeor, JJ., conour, 
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283 I.A. 


ER, PRESIDING JUSTICE McBURRLY 
DELIVERED THE OPINION OF THB couRT, 


Upon trial by the court of a suit te recover damages for 
alleged breach by defendants of a written contract for the purechsee 
by them of real esatate, plaintiff had « fudswent for $11,600, from 
whieh defendants apveal. 

| Plaintiff argues that he gomplied with all his requirecents 
mentioned in the sontract. Defendants deny this and say that plaine 
tiff never tendered a decd to the premiees or a guarantee policy 
ef the Chicago Title and Trust Company whieh, by the contract, 
plaintiff was required te tender. 

The contract was entered into Januery $, 19299; by it de- 
fendants agreed to pay for the deseribed rekl estate in Chicage 
$24,000, and slaintiff agreed to sell the premises at thie price 
and te convey to defentsants a good and meorcharteable title by war- 
ranty deed, The agreenent stated that plaintiff had an agreement 
with the administrator of the estate of George Marrettick, deceased, 
to buy the premises, and that if the administrator for ony cause 
whatsoever did not deliver a deed to plaintiff, or in ease a defee- 
tive title was found, then this contreet of sale shall be null and 
void. 

It should be noted here that plaintiff allewed, end it was 
proven, that on the same day this contract was made he was the suce 
eessful bidder for the property at m judicial sale held pureuant te 
the orier of the Probate court of Cook county in the estate of 


George Karrettick, deceased. 
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The contract of sale te defendants alto contained a srevi- 
sion that unless plaintiff should tender a deed to the preniees, 
together with a guarantee policy from the Chicago Title end Trust 
company, “within sixty (60) days,* then, at the option of the pur- 
chasers the contract shall be mull and void; that the purehasers 
had paid $500 as earnest money, the balance to be paid in cash and 
by a note secured by mortgage on the premises after the title had 
been examined and accepted by the purchasers, 

It seems to be conceded by plaintisys that he did net and 
eceuld mot have tendered a dced iv the premivzes within 60 days frem 
January 5, 19%, for the reason that the sale to plainti’s’ by the 
ga@ministrater of the Geerge Marretiick estute was not @onSirned 
until the following Nevexber, ‘The proposed enale of the land in the 
estate in the Probate court to plaintiff wae delayed, apsareutly 
for the reason that 1t was necessary to dispose of the rights of 
eertain heire of George Marretiick, deceased, who resided in Surope. 

The contract of sale alison contained a provision that "A 
merchantable titie and guarantee policy made by the Unicage Title 
& Trust Company shall be furnished by the vender within a reason- 
able time after the said property has been conveyed to him by the 
said Adwinistrator as aforesald,” and the question arises, What 
is @ “reasonable time*® aiter the proverty was gonveyed frem the 
George Marrettick estate to the piaintif?’ and the sale confirmed? 
Somstruing this provision by the prior provision that pisintiffr 
must tender a deed, together vith a guarantee policy within 60 
days, we hold that the “reasonable time*® in this later provision 
means aise 60 days. To held otherwise would render nugatory the 
prior clause of the contract. 

The question then arises whether plaintiff? furnisied or 
tendered, within 60 days after November 15, 1929, the date of cen- 
firming the sale in the Probate court, a guarentee policy. ‘Sixty 


days from November 15th would be Junuary iSth. Plaintiff under- 
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teok to show that there was a conversation with defendants scwetine 
im Decembor, 1999, in which defendants stated they would not ¢o 
threugh with the deal. The testimony produced by plaintiff ae te 
the time ie very uncertain, 4e thought it was around in December, 
1929. Plaintiff's brether-in-law testified the conversation was 
either in Deceuber, 1929, or January, 1920, Defendant Janes Topp 
testified that the conversation was in December or January, but 

he “was not sure." Plaintiff testified that the day after this con« 
versation took vliace he called upen the atiorney for defendants, but 
subsequently etated that he was sure he talked with the attormey for 
deferdants before he had the conversation with defendant James Tepp 
in which this defendant stated he would not go through with the deal, 
The definite date ae to when the conversation with defendants!’ ate 
termey occurred is furnished by Maurice Berkson, member of the firm 
ef Bormenschein, Berkson, Lautmann, Levinson & Morse, He testified 
he had known defendant wre. Tepp for many yeare; that he remembered 
the comversation with plaintiff and that from a sevorandum made en 
office eervise sheets which refreshed his recollection he testified 
that the date of the conversation was March 16, 1920. it follows, 
therefore, that the alleged tendex by claintiff and the alleged re- 
fueal by defendants to perform occurred sometime around Narch 10, 
1930, ond after the expiratien of the time limit, which we hold was 
Facuary 15, 1930. 

Plaintiff alleged in his decleration that he prevented te 
defendants a guarantee policy of the Chicage Title and Trust Come 
pany showing title in plaintiff free and clear of all encurbrances 
and obligations, and also offered to deliver w warrarty deed, and - 
that despite such tender of performance on the part of pluintiffr 
of his obligations umder the egreement, defendente failed end req 


fused te perform their obligations, The case was tried upon the 


theory that plaintiif made tae tenders #lieged. It was shown 
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beyond ¢4ispute that pleintiff 41d not make the tenders alleged, 

An aenictant seeretary of the Chieago Title and Trust Company tese 
tified that his company had not issued a guarantee policy en this 
property; that on November 15, 1920, an application war made for 
Letters of opinion or gusrantee policies on the property, and that 
three letters of epinion were issued pursuant te this application, 
the last of these on December 30, 1929. The fact that three lete 
tere of opinion were issued sugvests that objeetions to the title 
appeared ehich plaintiff wan endeavoring to clear up. As the Let- 
ter of opinion of title ef the Chicago Title and Trast Company wan 
not intredauced in evidence there im a failure to prove the state of 
the title and whether there were obiections or enenushrancer, Plaim 
tify admitted that he never had a suarantee policy, 

Moreover, there ts no evidence that plaintiff tendered a 
warranty dee4# conveying a geod titie, end the reeord febla to shew 
that all of the parties in interest were ready end riliine to meke 
conveyance to 4efentarte. Titie to the preperty war in Abrahan 
Marrettick end Pearl Mattettick, hire wife, o# joint tenante ir an 
undivided half, and Wilifem Arthur Mendelson and Hattie Auth ven 
delson, his wife, as joint tenants in an undivided half, Pearl 
Marrettick, the joint owner of an undivided half of the property, 
was not called a9 a witness, nor “eas there any testimony offered 
that she hed ever signed ae deed or authorized 2 conveyanee of her 
interest in the property to defendants, There was alee on record a 
trust deed from William Hendelnon, conveying the premises to the 
Chicago Title and Trust Company, whieh mortgace plaintiff testified 
he ewmed, 

Mr. Berkson gave the most definite testimony as to what was 
gaia in his conversation with plaintiff on Mareh 10, 19%. That 
he inquired of plaintiff when the contract of pourchaee was mode and 


teld plaintiff that se much time hed elansed in securing title and 
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times nad so changed that there would be mo point in datentents buy 
ing the property, except to ereot a warehouse thereon, and that bee 
cause of the changed times he doubted if the defendante could finance 
the construction of a warehouse; that im his opinion no construction 
loana could be secured; that plaintiff said he wae sure he eould 
assist the financing of a building by finding a lean for defendante, 
This conversation indicates that plaintiff had abandoned any hope of 
enforcing the contract of purchase and wae negotiating for a new 
gontract in which he would secure a loan to enable defentents te 

buy the property. 

Plaintiff replies in his brief that where one party refuses 
to perform, the other party is exeused from offering to perform, 
citing many eases supporting this aw a general proposition. The 
evidence shows there wae no refusal by defendants to perform until 
after an unconscionable length of time had @hapeed after making the 
coutract. in the ordinary course ef events the contract should have 
been consuamated within 60 days after ite execution, The delay was 
caused by the time required te disapese ef the interests of the 
parties in the estate residing abroad, These were not cleared up 
until over ten monthe hed gone by. Ye hold that this was an une 
reasonable delay which relieved defendants of their obligations 
under the contract. Thomas y. Seaman, 275 111. 267, involved a suit 
by @ purchaser under a land contract to recover the amount paid: he 
wae entitled to receive an abstract of titie and a deed when his 
second payment was made; these were not tendered until a long time 
thereafter; he refused to secept them; during all thir time the 
purehacer was in possession of the property. The court held he was 
entitled to recover, saying such contracts “ought not te be se con- 
etrued es to allow the other party an unreasonable length of time to 


perform that part of the contract he had centracts? te perform in 
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ease of a breach by him, in Harding v. YVieon, 177 Lil. 298, we 
held that a delay ef four months in delivering the doed pursuant 
te the contract was an unreasonable delay. “¢ tnink the rule ane 
nouneed and epolied there controls this case,” in the instant 
enee the contract cannot be construed so as to sold defendants for 
an indefinite time, and they were justivied, after the lapse of 
ever a year after the contract wae agde, in refusing to consummate 
the deal, 

The court entered ite finding for the plaintiff January 14, 
1935; January 22nd plaintiff asked leave to rile an amendment, whid 
@lleged that on December 4, 1929, he offered to perform all the 
things required to be performed by Kim in the contract and that 
defendante inetructed him they would not perform the tuinges required 
by them to be done, thereby excusing plaintiff from performance, 
The motien for leave te file this amendment to viaintiff's declara- 
tion was continued, and the record shews no order was ever obtained 
granting leave to file this amendment. hie left the declaration 
as originally set forth, claiwing performance by plaintiff, Even 
should the arendwent be considered as slileging an exouse for non~ 
performance by the plaintiff, the evidence failed to support its 
averments. | 

Plaintiff argues that the agreement ef plaintiff te furnish 
& warranty deed and a guarentee pelicy was to be performed concur- 
rently with the paymont of the purchase price by defendants, and 
that under such circumstances ali plaintiff must prove is that he 
Was reacy and willing to perform om bis part provided the def end- 
ants were at the same time ready to perform, ‘the provisions ef the 
contract do not suppert thig asvertion. it provides that the pur- 
chasers have paid $500 ae earnest money te be applied en the purchase, 

“when consummated, to be paid within five days after the title 
has been examined and found good and aceented by them, the 


furthed sum of $7,500 **® provided a good and statutory general 
Warranty deed conveying to the said purchasers a good and mer- 
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chantatble title to the said premises, subject as aforesaid, 
shall then be ready for delivery. 

In ease material defect be found of said title and so ree 
ported, then if said defect be not cured within 60 deye after 
netiee thereof, thie contract at the option of the purchaser 
ehall become null and voli and the earnest money shal: be 
returned," 

This clearly meane that after plaintiff submitted evidences of good 
title ma defondante should save five days to examine the title and, 
if found good, to accept it. There were no obligations upen detend- 
ants coneurrent with the obligation ef plainti’?r to present a good 
title, 

PlaintisY claimed rental for use and occupation, The property 
Was vacent except for an eld coak shed. The broker who negotiated 
the deal teld Topp that he might use this if he could, and defendant 
put a desk and an extension telephone in the shed and two signe ad~- 
vertiaing hie business of etorage warehouse and moving, but did not 
use the premises after the fail of 1929. It should be remembered 
that at thia time plaintiff did net own the property; he had only 
bid for the same and was awaiting the action of the Probate court 
with reference to hie bid. 

The only evidence touching the question of the rental value 
for use and occupation of the property wae by # real estate dealer, 
whe testified that considering the use of the preperty made by the 
defendseat he had no idea what it wae worth for such use, 

There is force in the suggestion of ceunsel for the defrend- 
ants that under the contract of Jonuary 5, 1920, defendants could 
never compel plaintiff te acquire title te the property, and that 
if, “for any cause whatsoever,” plaintiff failed to obtain « deed 
from the administrator - ineluding his own voluntary abandonsent 
of the trangaction - he was abecived from all obligation or 
liability under the contract, and that under sueh circumstances 


plaintiff should be held to a strict degree of performance. 


Yer the reasons above indicated we are of the opinion that 
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the court should have found the issues for the defeudante and 
should have ordered the suit diemissed, Ae the case was tried by 
the court without a jury we will therefore reverse the judgment 
without remanding the cause, 

REVERSED, 


Batehett and O'Connor, JJ,, concur. 
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GHICAGO TITLE & TRUST COMPANY, a A eee 








Corporation, as Suceecaner-Trustee, 
Appelice, } 
APPRAL FROM superior 
¥s, ¢ 
) GoURT oF cook county, 
STEPAEK J. YALL et al., } 
Derendante. } 
) 
: 
On Appeal oF GEATLUDE FARGAS GOR > € ¥ 
(Intervening Petitioner) , ) a § oO 1A. 6 4 1" 
App ehiant, } 


MA, PREGIDING JUSTICR KOSUKALY 
DELIVERED THR GPIRION OF TAR COURT, 


Gertrude Faegenson file’ a petition in the sbere extitied 
eause, a foreclosure proeseiing; she allege that she wae a 1older 
of a $1006 bend out of » tetal iswae of $240,006; she sttacked 
various preeceedings in the fereelosure and sked that the court 
Heme & succescer-truatee to take immediute charge of the preniees 
ae receiver and that there be a resaie ef the premises, FPlaintif?, 
Ghicage Titie & Trust Gempany, file? an anewer. ‘he recerd shows 
that on July 5, 1955, all tee parties being im court, tae peticion 
Was heard and donied; on the sume date an order was entered conlirae 
ing the savter'’s vepert of onle and distributiom, Apparentiy pialin- 
tiff appeale from the order denying the prayer of the petition and 
from the order confirming the master's repert of saie, 

The points wade in the brief by the petitioner sil relate te 
the procesdinge vhieh teok place before the chancellor on the hear- 
ing of her petition. Om metion of sisintiff this court on Sececber 
27th last, struck the resort of the vroceetings from the record 
file@ in this court for the reseen that there was no proper certifi- 
cate cf the trial Judge. Judge Lewis, whe heard the petition, died 
before signing the report of proceedings; the repert was presented 
te Sharies A. Wiliiame, one of the Judges of the Superior court; 
objections were filed challenging its cerrectnees; Judge Filliame 
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eertified that he had ne personal knevledge of the proceedings and 
eould not certify te the correctness of the report. “e properly 
Sustained the motion to strike. 

We suggest that under auch clroumatuncen, where the parties 
eannet agree upon the repert ef the proeceedings, the party wishing 
to have them reviewed should apply to the trial court for a reheare 
ing se that the evidence may be heard and the matter considered by 
another juice, whe will thereby become qumlified to certify te the 
correctness of the report of prosexdings. 

as all the errors angigned relate to matters occurring upon 
the hearing, the orders appealed from must be affirmed, ioopeston 
Brain. Disi> v. Soneyweil, 257 Lil. 145, ond many ¢ther enees, 

After tuis eause was conmaidered and decided by thie court 
the intervening petitioner asked leave te file @ reply brief ine 
stanter, which motion has been allowed. in the reply brief tae 
amgunt of the foreclosure sale ie questioned, o euch peint or 
argument was cade in the original brief, and rule seven ef this 
court prevides that reply briefs sheuld not raise any new solnte 
but sheuld te confined strictly te the points presented by the brief 
ef the opposing party. Rule 30 of the Gupreme court is te the aame 
effect, and in many decided cases it hae been held that new points 
made for the first time in the reply brief will mot be sonsidered, 
Sheney vy, Cross, 132 D1i. 51; Ryerson * Son v. Foden, 222 111. App. 


inate’ 3 not sakes upon to consider the point made ir the rare 
brief. 





for the reason above indicated tue orders appzalied from 
are affirmed. 
AFFIRBED, 


Batechett and O'Genser, JJ., coneur, 
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THR PROPLE OF THE STATE OF ILLINOLS, ) 
Defendant in krror, 
ERNOM TO WUT LS 
v3, z 
GUURT OF CHlGAGe. | 
JOSEPH HAMILTON , er 
Plaintiff in &Srrer. } } 


. me 
£83 I.A. 64] 
ZA, PRESIDING JUSTICR MeSURELY 
DELIVSRED THE OPISIGN CF THE COURT. 

Defendant vas found guilty of contributing io the delin- 
queney of a child and wan sentenved te the douse of Correction in 
the city of Chieage for the term of sia momthe, He aske tor a 
reversal. The evidence has not been preserved, ani the errors, 
if any, are presented on the common law record, 

Tt ie firet seid that the information is fatally defective. 
The offense charged wae the viclation of par, 100 of the Criminal 
Code, chap. 34, Ill. State lar Stats. 1945, which provides that ang 
person whe shall knowingly or wilfully eaase or encourage any female 
under the age of eighteen years to become wa delinquent ehiid, or 
knowingly or wilfully do acta whieh direetly tend to render any 
sigh child delinquent, shail en conviction be punished by fine 
or inprisonment. The present infermation charged that the de- 
fendant on July 1, 1936, at the eity of Vaicago, 

"did unlawfully, knowingly and wiifuliy encourage Audrey and 
Mirley Virich, o feavle person under the age of 16 years to- 
wit: 9 years and § years of age to be or to become a delinquent 
child and 4id4 then and there unlawfully, knowingly and wilfully 
do acte which directly produced, promoted and contributed te 
conditions waiech tended to render said Audrey omd Shirley Ulrich 
to be or to become 4 delinquent enild in that he, the said Joaea 
Hamilten did take indecent liberties with the ssid Audrey ana 
Shirley Virich in hie candy estore lecated at 3504 Wabansia and 
cause the said Audrey and Shirley Ultich to commit indecent and 
lascivious sets, contrary te the form of the Statute...* 
Defendant says that the information is fatally defecetive in fail 
ing to set out the particular specific acts done which tended to 
render the child te become delinquent. It ie not necessary in 


suck cases to set out in detail the particular specific acta, 
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fhe information ia euffieient wiies states the offenee in the 
terme and language ef the atatute ereating the offense, or so 
plainiy that the nature of the offense may be easily understood. 
Peovle v, Seatturs, 238 111, 313; Strohm vy. People, 160 111. 582; 
Loehr vy, People, 132 I11. 804; Seacord v. Pecole, 121 Ill. 623; 
Bulior v. Peoole, 92 111. 192; Fouple v. Wallsee, 145 111. App. 
213. The information was substentiaily in the language ef the 
statute and entirely aufficient to notify the defendant of the 
nature of the offense with which he was charged, 

The point is next made that the infermution is insufficimnt 
to show the venue, as there is no statesent that the store at 35904 
Wataneia is in the city ef Chicage. The information charges that 
the acts complained of took place in te city of Chicage. 

It is seid thet the judgment is void for uncertainty. Tne 
court found the defendant guilty in manner and ferm as charged in 
the information and adjudged him guilty of the criminal offense of 
eontributing to the delinquency of a child. It is sufficient where 
an information charges the coamianion of a erime, for the judgment 
to find the defendant guilty in manner and for as charged in the 
information. Paople v, Conboy, 178 Ill. Apr. 90. 

The information charged defendant with contributing to the 
éelinquency ef Audrey and Shirley Ulrich, two femsle persons, while 
the defendant wae adjudged guilty of “contributing toe delinquency of 
child" on the finding of guilt, We do net think the point in im- 
pertant. If the deaning of a judgment ie plain when read in ¢on- 
nection with other parts of the recerd it io sufficient, The ine 
Tormation charged defendant with taking indecent liberties with 
beth the ilttle girls, In the absence of a bill of excevtions we 
will presume that the finding that defendant was guilty as charged 


in the information was supported by the evidence, and the judgment 
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that defendant war guilty of sontributing “to delinqueney of chila* 
on the finding of guilty, meane that defendant wae guilty with 
reference te both children, It is well settled that all parte of 
the record are to be interpreted together, effect being given te 
all if possible, and a deficleney at one place may be supoliea by 
what appears at another, Peonle vy. Murphy, 146 Thi. 144, 
We see no convineing reason to disturb the judement, and 

it ig affirned, 

AFVI REED, 


Matehett and O'Conner, JJ., coneur, 
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JERGHE U, DEUTSCH, 
Plaintiff in Error, 





vs, 


RELIANCE LIF® INSURANCE COMPANY, 


a -yspisaaiaguaioaaa ee POOR in Mrror, 2 8 3 t.5 § 4 TV 


& 
OF COOK COUNTY: 


BR, JUSTICE MATCHETT DELIVERED THE GPIKION oF THE coURT, 


On December 26, 1929, defendant insurenee company of Pittae 
burgh, Pennsylvania, iuoued te plaintiil a health insurance poliey, 
which by ite terme expired March 26, 1950. The policy was renewed 
for a term ending June 26, 1930, By ite termes defendant agresd to 
indemnify plaintiff against losa resulting directly or independently 
of any and all other causes from sickness or disease contracted 
while the policy was in force. i‘eetion 1 of the policy previded in 
substance that if such sickness should totaliy disabie and render 
the insured continuously unable toe transact any and every part of 
hie business duties and should necessitate regular treatment by a 
legaliy qualified ohysiclan, the caupany would pay for the period 
of total disability and treatment (net te exceed 52 conseoutive 
weeks) an indewnity per week of $50, and that if, feliowing a period 
of total lows of time, such sickmessa should partially disabie and 
prevent the insured from performing @ waterial part ef his imoortant 
@aily duties and necessitate regular treatment by a legally sualii- 
fied physician, the company would pay fer the period ef such partial 
@isability and treatment (net te exceed eight consecutive weeks) an 
indemnity per week of one-fourth of the weekly indesnity specified 
for total lose of time; that payment should not be made for more 
than 52 weeks total and partial disability combined, The poiiey 
alse previded: 


*Thie policy does not extend to ner cover any loss caused 
by sny eickness or disease existing or contracted prier to the 
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iecue of this ooelicy, mor lesscaused by any sickness or disease 
t sul tin herefr be while this policy is 

mn _ foree. 
Other provisions of the policy were that written notice of claim 
must be civen within ten days after the commencement of dieability, 
but that failure te give motice within the time provided in the 
policy should not invalidate any cleim if proof was made that it was 
met reasonably pecsible te give it, md that notice was in fact 
thereafter given as seon as reasonably possible; that affiraative 
proof of loss must be furnished the company within 90 days after 
the termination of the period of disability, and that upen request 
of the insured and subject to due proof of loss, the accrued in- 
dermnity for lose of time on seccoumt of disabiiity would be paid “at 
the expiration of each 60 duys” during the continuances! the period 
for which the company was liable, and the balance reaaining unpaid 
at the terminatien of the period would be paid immediately “upon 
receipt of due proof." 

in the month of January, 19%, plaintiff submitted te de- 
fendent a claim on aecount of gripge and sore throat, which was el- 
lowed and paid te the amount of $50, Im February, 1950, piaintiif 
went te the hospital, where his tensile were removed. ‘he eperation 
was follored by hoarseness, On Jume 18, 1950, plaintilf gave defend - 
ant a written notice that he became i11 as of June 14th with a "bad 
eold and inflased vocal cords"; that he was being treated by Dr, 
A. Greenberg; that if paid at once he would accept $50 in full sete 
tlement; and requested that blanks for proof be sent te aim at the 
Elackstone hotel in Omaha. Kebraska, whence the notice to defendant 
Was sent. On July 5, 1930, he presented to defendant proof of less 
and disability, stating that he had contracted the disease on June 
14, 1930, the nature of which was that the roof ef his mouth was 
“blistered and sere -- voice gone -- pains in throat*; that he was 


wholly disabled for three Weeks, and claimed indemnity te the amount 
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eof $150 for that time; that he was olso partially disabled for two 
weeks from July 7, 1930, to and including July @2let, for which he 
Glaimed indemnity to the amount of $25. ‘he claim stated that he 
would accept $175 in full settlement. On July 14th defendant set- 
tled the elaim by paying plaintiff $176, end plaintiff delivered te 
defendant a release and @iecharge “frou any and all claims I new 
have against it by reason of any disease incurred by me prior to 
this date, and hereby guarantee it againet any further liability 
in consequence thereof." The claim submitted at this tine was 
signed by Dr. Greenberg ae plaintiff's attending physician, The 
evidence sleo tends to show that Dr. Greenberg treated pisintiff in 
Auguet and December, 1930, and wae paid by plaintiff fer his ser- 
vices. Dr. Greenberg was sleo at thie time on the payroll of de- 
Tendant corporation as one of ite physicians, In January, 1931, 
Plaintiff applied te defendant for a life insurange policy. Dr. 
Greenberg acted as wedical exeminer, sand such golicy was iesued to 
plaintiff for the amount ef $2,000 on January 21, 1941. The poliey 
contained a waiver of premiums in case of proof of totsi disability, 
The uncontradicted evidence shows that from Augist, 1956, to Febru- 
ary 25, 1931, plaintiff went to his office and attended to hia usual 
business, for which he received §100 a week, 

August 20, 1931, plaintiff wrote defendant making claim, 
whieh he describes as being “under wa former heulth peliocy.” Defend- 
ant replied to this letter August 22nd, etating in substance that 
the policy under whieh plaintiff claimed was declined for renewal 
June 26, 1930; that plaintiff's physicien when the forser ouyment 
was made stated that plaintiff's phyeical condition was good, and 
thatdeTendant could not reeognize the claim since the disability of 
Plaintiff began several months after the policy ceased to be in 
force. The letter also stated that plaintiff had been recommended 


for total and permanent disability benefite under the life insursnee 
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policy. 

Oatober 30, 1951, wplaintilr fled this suit in ascumpsit 
based upon the health insurance policy and afterward filed an acended 
@eclaration, in which he averred his tetal and partial disability in 
June, 1930, the payment by defendant fer same, and also averred that 
he again became totally disabled on February 25, 19231; that he gave 
written notice of lose to defendant with respect te this total disa- 
bility om April 20, 1971, ond filed preefe of total disability on 
Auguet 10, 1971. The amended declaration also averred that plain- 
tiff performed every act required of hin by ond under the teras of 
the previsions of the policy, and that he claimed 50 a week For §2 
weeks of total disability commencing February 25, 1931, 

At the close of the svidence pluintiff, over defendant's 
objection, filed a further amendwent to his declaration, in which the 
period of time for which he claimed indewnity was changed from 52 
weeks, commencing February 25, 1931, to a period of 52 weeks commenc- 
ing Auguet 25, 1930. 

Defendant filed « plea of the general issue and pleas whieh 
denied that plaintiff had given defendant notice as required by the 
termes of the policy, and further that plaintiff had not filed preef 
of loss with respect to the claim involved, ae required by the policy. 
Defendant also set up ac a bar the relense which had been delivered 
to it by plaintify. Defendant ealeo pleaded that the health noliey 
was obtained by plaintiff through fraud. Plaintiff replied, denying 
fraud in thie respeet and setting up that the release dclivered to 
defendant was in fact obtained by defendant through fraud, 

At the close ef all the evidence defendant made a motion fer 
a directed verdiet, which was denied, The ivsues were submitted te a 
jury, which returned a verdict in favor ef defendant, upon which the 
court, overruling plaintiff's motion for a new trial, entered judgment 


from which plaintiff hae appealed te this court, 
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Plaintiff contends, in the first place, thet the judgment 
should be reversed on seccount of the ruling of the trial court ex- 
@luding evideree of a telenhone cenversation between plaintiff and 
an unidentified person in the Omaha offiee of the defendant company 
in May, 1850. Plaintiff offered to show that he galled that of flee 
on the telephone and was answered by Someone, ani that he asked this 
person whether he wae conmested with the Reliance Life Insurance 
Go., and receiving an affirmative answer, said to this unidentified 
person (an office girl) that he, plaintiff, was a policy holder in 
the Reliance Co. ,was sick, weuld probably have to file a eleim 
under his policy, snd seked if "they* would furnish him with the 
name of one of their examining physicians se that he could uo to 
see him; that thereupen the unidentified persen gave him the names 
of Dr, Abraham Greenberg and two others who were siso exanining 
physicians for the Reliance Life Insurance Goe,, ond told him to go 
to any one of them, He also offered to testify that after he met 
Dr. Greenberg he told him of thie conversation with the "girl in 
the Omaha office" who had told him to see the Doctor for examina- 
tion with reference to a possible elaim, and that Dr. Greenberg 
told him that he wae an examining physician for the Reliance Insur- 
ance eompany, 

Pisintiff contends that the question of whether Dr, Green~ 
berg wae an agent of defendant was @ question for the jury, and that 
this evidence was adwineible for the purpose of proving such ageney. 
Plaintiff relies on Godaisz 226 Lil. 572; 


Gohen v. 4. 7. 4 3. ¥. Ry. Co., 198 111. App. 174, and other cases, 


which held, in substanee, that when a persen places hinaelf in con- 





nection with a telephone system through an instrument in his office, 
he thoreby invites communication in relation to hie business through 
that chennel, and that such conversations are aduissible in evidence 


SS Personal interviews, The cases cited so hold, and the general 
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rule in that respect is not questioned; but that is not the preeise 
point for decision here. The evidonee here was offered for the 
purpose of establishing agency of Dr. Greenberg for the defendant 
Insurance company. that he was a medical examiner for defendent is 
establiched by other uncontradicted evidence. Theat was vot an issue 
in the ease, lvidence of = conversation with an unidentified office 
girl, either by telephone or otherwise, would not be admissible as 
a6 tending to establish the extent of the agency. Cliy of Chicage 
Xa Moix, 345 111. 504. It is mot a question of whether the conver- 
sation by telephone was admicsible, tut whether, irrespective of 
the mothed of communication, the conversation was admissible at all. 
We held that assuming the evidence should have been admitted, ite 
exclusion was harmless. 

Plaintiff contends that the release upon which defendant ree 
lied was voidable becouse given by him in reliance upon false and 
Traudulent representations of the probability ef reeevery made te 
him by Dr. Greenberg, who was his attending physician although in 
the employ of defendant. lie cites Simpson v, Omaha & €. B. St, BH, 
Gg., 107 Leb. 779, 186 KW. W. 1002, and Bisha v. 6. NW. BR, RB. Ge., 
119 Heb. 611, 230 No W, 453. Uere, again, it ia not necessary to 
question the law ag stated, since the issue of fact as to fraudu- 
lent representations was subsitted to the jury and the verdict was 
fer defendant, 

Plaintiff also argues that the release as against this «uit 
ia inoperative as being given vitneout congidersation, since there 
Was no dispute between the parties at the time the relesse was given 
@@ tc the liability of defendant or amount to be paid, it is urged, 
therefore, that the payment was only pro tante and the discharge not 
operative as to other subsequent claims, Plaintiff cites Moore ve. 


Magylang Casualty Co,, 150 H.C, 183, 63 &. B, 675; 3 v 


Travelers, 60 Utah 341, 208 Pac. 496; 23 R, C. L. 402, 
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The voliey was to expire in a few days, aid paysient was wade in 
advanee for partial disability frem whieh plaintiff had net fully 
recovered, it is fair to presume that it was the intention of the 
parties under the circumstances that the release should cover future 
as well as present and past liability. ‘The policy covered partial 
disability following tetal disability. It did not cover pertiael 
disability preceding total dieability. Under such circumetances we 
think the release given is valid and conclusive. 55 Cors. Jur, 
1206, nete 26, and enses there cited, 

Plaintiff also urges se against the release thet the evi- 
denee tended to show a mutual sistake with reference to ite execu- 
tien. the verdict of the jury is against tie couteution, and, 
moreover, since the final judgment in tne cuse wae entered Decenbver 
20, 1933, the Civil Praetice act was not in force, and assuming o 
mutual mistake under the practice then applicatle, relief could 
have been obtained by piaintiff only in « court of equity. Beryoan- 
hile Ins, Go. v. deynem, 87 111. 199; City of Chicago vy. Sexton, 
115 Zll. 230; Holey v. Friestedt, 178 til. App. 636. 

Irrespective of the release, there are several reasons why 
as a matter of law plaintilf on this recerd was set mtitied to 
recover, Whether we consider his claim as ome for disability for 
52 weeks commencing February 25, 1931, as wae alleged in his 
amended deelaration, or a similar claim for 52 weeks beginning 
August 25, 1930, as averred in the amendment to the deelaration 
filed at the close ef all the evidenee, the claim is fer s tetal 
adieability commencing subsequent to June 26, 1950, on vriah date 
the poliey expired, and under the exprees terms of the policy 
Plaintiff is net entitled to recover, The provision of the policy 
is clear in exeluding the allowance of any claims “unless disabiiity 


resulting therefrom begins while this poliey ts in force." The 
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policy also provides that the filing of proof of losa within the 
time stated is a eondition preecedont te liability. The deelaration 
@lleged that plaintiff had complied with all the »rovisions of the 
policy. There is no proof in the record of compliance with thie 
provision, 

Tt is urged that defendant waived such proef of loss by the 
letter of August 22, 1931, denying liability for the claim made. An 
gllegation of performance is not supported by evidence of waiver of 


performance, Hawtiton Co, v. Channel) Chemical Co., 327 Lill. 362; 
| » 253 T1l. App. 76; ixichelie v. 
Sherman * Silis, Ing., 259 111, App. 346; Moore v. Nat'l Fire Ing, 
Gq., 275 tii. App. 1; G v. vidw 2, Products Uo,, 275 
Tli, App. 252. 

n the uncontradicted evidence we hold that plaintiff could 





mot recover, and therefore, irrespective of other silaged errers, 
the judgment in this ease should be affirmed, However, if we re- 
gard the controlling issues as of fact, the verdict of the jury 
must be regarded as conclusive, Yor these reasons the judgment of 
the trial court ia affirmed. 

AYPIREED, 


MeSurely, ©. J., and O'Connor, J,, concur, 
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STELLA SvAWIGAN, 
Appellee, APPRAL FROM MUNICIPAL 
We COURT OF CHICAGO, 
MAMIE Ge DILL, 


Appediant 283 1.A.64]" 


MA. JUSTICH MATCHATY PELIVERED THE OPTHTOW OF THE couRT,. 


In an action ef forcible entry and dstaimer and upon trial 
by jury, there wis a motion by plaintiff for an instruction in her 
favor, upon which the court reserved its ruling in conformity with 
rule 175 of the Municipal court, which, in substance, is the same 
ae section 66 of the Civil Practice act (Ill. State Bar Stators 
3935, par. 196, chap. 110.) ‘The jury returned a verdict for 
defendant, whereupon, on motion of plaintiff, the court entered a 
judgment non obstante veredicte for plaintiff, and defendant has 
appealed. 3 

While section 68 and rule 175 have changed the practice 
heretofore existing in thie state as te the entry of judgments 
mon obstante yeredicte, the rules of law to be applied in case of 
motions for an instructed verdict have not been thereby shanged, 
and the question here is whether the plaintif? on the evidence 
was entitled to an instructed verdict in her favor. 

Defendant contends that plaintiff was net entitled to 
such instruetion and further that the court erred in excluding 
evidence offered in her behslf. 

The premises in question are known ag 6432 Rhodes avenues 
Chiezgo, are improved and occupied by defendant ag = home. She 


% 



















‘PbO AL E8S 


ee ae SO ED, ESTER, NE I 





atat nowy ban xomtaios hae ytine oldigre2 te roksea te 
wed ni aoigeuiianl me vet Tilinial< yd ni fom a oon ora "tl 
iibw Yiuxotmes nt gativ« ti bevreee ¢1woo edt? Moise ne qu 90 
(pees kd ad geomededsa ot ydolsiw «tsoo Legtotanii edd b ‘i 
“eWadnde tk efe92 VLLL) toe eodioets Livkd eds te BO m 
“dod dotbrey s hommiex yauh ed? (.0LL .qasto hon 
& berets tues wdd »Tiidaiedy Yo noivem no .noquetede 
eal insite ts bre ,1Tivnich: “et ggotpexen 








eetiostg ait begoade svod STL eds bre 88 molioeca yer s 
=) acaenpgoul, To yrtme sid of ox edete pide at gattcize ce 
Bw weno mt bekteue od OF wat lo eek ee engotberey etastedemedt 
edopmedo yeress coed tan eved fethrsy bedcwrteat na xe ano! on 

_ ewebive eit wo Viliaialfe od tortitede af srved sottesup oak bn 
Pert: -Tovel tes mi tolbyev betencéant on of belt ! 7 


wee ot befétine som aow Yifintetq tadi abmotane Inshnetet 
f : Batbulox mt borte duuoe edd tend tediawt bre mot 


* stariod cox rt boxe tte ‘bee 
| ceemeve aehedt 80% on nwent oxs sottnenp at sontenny ott 
esi intel i uct inant Seti tbs tnientaanl canes iia 


fe 


entered inte possession under a contract in writing made May 20, 
1931, whereby plaintiff sgreed te sell and defendont to buy the 
premises for the sum of $8,000, $1,400 of which was paid in cash, 
and defendant agreed to pay the balance of $6,606 in instaliments 
of 240 a month, plus six per cent interest on the whole amount from 
time to time remaining unpaid. The contract provided that when 
the further sum of $2,600 should have been paid on the principal 
of the purchase price, plaintiff would convey te defendant title 
by warranty deed, taking the note of defendant secured by « first 
purchase money mortgage for the balance. The contract alse provided 
that upon default by defendent and upon sixty days’ written notice, 
the contract might be determined by pisintiff ani the payments made 
thereunder forfeited and retained by plaintiff in full esatisfaction 
of damages, and that time should be of the essence of the agreement. 
In apprepriate blanks upon the back of the contract which 
wae put in evidenee by plaintiff are eredite for additional paymente 
“made by defendant beginning June 20, 1931, and continuing to and 
including Septenber 7, 1934. either as to the amounts paid nor 
as to the dates of payments are there eredits uniform, showing an 
intention on the part of plaintiff to waive the provisions of the 
eontract that the time of payment should be of the essence thereof 
and that the installments should be in the amount of $40 each. The 
recerd shows proof of payments which are not eredited on the contract 
and shews total payments mate thereunder amounting to more than 33,700. 
December 10, 1954, plaintiff gave written notice to defendant that 
she was in arrears in the sum of $691-32, lese any sums received by 
plaintiff fromecertain tax warrants given by defendant in part pay- 
ment, and plus certain small sume duc for taxes ani special sssesements,. 
The notice stated that plaintiff had elected te reinstate the eleuse 
making time of the essence of the contract and alzo to reinstate the 
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provision that the contract should draw interest ot the rate of 

six per cent. The notice also stated that unless payment was 

made within sixty days of the receipt thereef the agreement would 
be determined and all payments made thereunder forfeited, and that 
fereible entry and detainer proceedings would be instituted. 
February 13, 1935, plaintiff sent to defendant by registered mail 

a written declaration of forfeiture, whieh was received by defendant 
Vebruary 15, 1935. A written demeni for possession dated February 
13, 1935, was deposited in the United States mail in Chicago on 
Yebruary 14, 1935, and thia suit wes filed the some day. 

The sction ia based on paragraph 5 of section 2 of the 
Fereible intry and Detainer act (111. Stete Bar Stats., 1955, 
chaps 57, pe 1702) and section 3 of the same act, as amended by 
the Laws of 1931. 

Forfeiture in a cese of thia kind is net favered by the law. 
Neither the notice of December 16, 1934, the declaration of ferfeiture 
of February 15, 1955, the demand for possession, nor the evidence in 
the case, shows definitely, or with certainty, the precise smeunt 
necesesry for defendant to pay in order to remove the defaults. 
Plaintiff in proving up her case offered no evidence tending te show 
that the allegations of the notice and the declaration of forfeiture 
were in fact true. These documents were admitted over the objection 
of defendsnt that the same were not evidence of the truth of the facts 
stated therein. Defendant offered evidenes tending to show that only 
$105.42, with interest and taxes, was due, and that she had offered to 
pey these but that plaintiff had declined to accept the payments. The 
proof dees net show an aetual technical tender of this amount, but 
there was proof from whieh waiver of « technical tender could be 
inferred. 

The defense interposed was (and defendent offered evidenes 


tending to show) that defendant having ceased to make payments 
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under the contract after September 27, 1933, the matter was taken 
up with defendant by plaintiff through her agent, Mr. Kiser, and 
that an agreement was made whereby plaintiff agreed to reduce the 
monthly payments to be made on the principal from 340 to $30 « month 
and the rate of interest from six to five per cent} that at that time 
defendant turned over to Mr. Kiser, Boerd of Béucation warrants to 
the amount of $75, and cash to the amount of 571250, whieh was accepten 
in payment of intereat at the rete of five per cent up to December 20, 
1933; that Kiser promised to leave at the First Netional Bank of 
Eugleweod (whieh then held the contract for eolleection) a letter 
stating that reduction in payments ghowld be accepted as agreed) 
that plaintiff told defendant this reduction was agreeable to her 
and promised that the letser would be sent, which was never in fact 
gents that defendant made certain improvements on the premises relying 
on these premises and thet she was not therefore in default for the 
amount demanded in the netice ef forfeiture but only for $105.42, 
whieh efter the notice wan served, she through her agent offered to 
pay, but the offer was refused. Defendant contends that plaintiff 
heaving lulled defendant inte a sense of false svourity and obtained 
these payments may not now enforce the terma of the original contract 
oppreseively. 

Much of the evidenee offered was stricken out erroneously, 
we think, but enough was admitted te create ap issue of fact for the 
jury, end the court therefore erred in entering a judgment in favor 
of plaintiff, notwithstanding the verdict of the jury, retarned in 
favor of defendant. As a matter of fact, three juries (the record 
shows) have returned the seme verdiet on the issues. ‘Ye do not deubt 
another jury «111 return 4 like verdict. The ease ic not unlike that 


of Craft v. Calmeyer, 274 Ill. App. 296, where judgment for defendant 
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under clreumetaness quite similar was affirmed. The authorities 
were there reviewed. Here, as there, pleintiff “lulled the defendants 
into « sense of false seeurity," and then after paving obtained the 
payment of substantial sums of money, seeks to reinstate the etriet 
terme of the original contract and to appropriate to her own use the 
money paid under the contract. Under sueh circumstances the court 
erred in entering judgment contrary to the verdict of the jury. 

The judgment ia reversed and the cause remanded. 

SHVER SED AND “MMANDTD» 


MeSurely, P. Je, and O'Connor, J., concours 
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W. T. KINDER, es aot 
Appellee, ia Pasi 
CIRCULY COURT 
va, a 
OF COOK COUNTY. ‘ 
DENOYER-GEPPLRT CO., « 
Gorporatian, 


eT 288 LA. Gee 


BR, JUSTICE O'CORNON DELIVERED THE OPINION GY THE COURT, 


Plaintiff waa empleyed by tue defendant under a written come 
tract for the years 1931, 1932 and 1935, tor which he was to re- 
e@eive $10,600 a year. He performed the services for which he was 
employed and was pald the salary for 1931, but shout January, 1932, 
@@ account of the depreasion and the financial condition ef defend- 
ant, plaintiff Was paid at the rate of $10,000 per annum lesae 20 
per cent, until about May, 1932, when there wae a Purther reduction 
ef 36 per cent and he was paid the salary less the reductions, 

Plaintiff eontendsa that he never agreed to any reduction 
ef his salary Sut that he and defendant entered inte an oral acree- 
ment shereby, on account of defendant’s financial esmdition and the 
G@epreassion, vart of plaintiff's salary would be withheld and thia 
Would later be paid in full. Om the other asnd, deilondant'sa theory 
ic that plaintiff agreed to the reductions above mantionea, and that 
he has bean patd in full. Plaintiff aued to racever the balance of 
his $16,000 salary for the years 1932 and 1933, ‘There was a trial 
before the egurt without a jury and a finding and judgment in plain. 
tiff's favor fer $8534.37, the amount of his claba, and defendant 
apecals, 

the record dia¢loses that defendant is amgaged in the manu. 
facture sid sale of maps, charts, globes, snd ether sehool supplies; 
that in 1922 plaintire wae ¢mployed by the defendant fer abeut twe 
and one felf years, and was again employed when on Januszy 5, 1941, 
Plaintiff and defendant entered inte & written agreement whereby 


plaintiff wae employed ae defendant's field direetor fer a period » 
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three years at an annual salary of $910,000, By the terms of the 
agreement plaintiff was to spend practically all of bis tine on 
the road supervising defendant's salesmen, hiring new ones, dis- 
charging inefficient ones, and training salesmen in the art of 
selling maps, charts, wid other sehool supplies. Plaintiff began 
his work under the contract and continued for the three years, 
All the evidence is that hie work at oll times was satisfactory 
although sales dropped off very materially on aesount of the de- 
pression. 

Late in December, 1931, there was a meeting of defendant's 
employes including plaintiff, at which one of defendant's officers 
stated that on acesunt of the depression there was « great falling 
off in defendant's business; that 1+ was being pressed by the 
banks to which it owed coneiderable money and 1t was neeessary to 
reduce all salaries and wages % per cent, Apvarentiy all the 
employees were paid their salaries or wages, lees the 20 per cent. 
In the latter part of April, for the same reasens, there wes a 
further reduction in the wages and seluries of 36 per cent more and 
apparently al1 the empleyecs, including plaintiff, were paid their 
wages or snleries after deducting the additional 30 per cent. 

January 14, Jamuary 26, and February 11, plaintiff re. 
ceived three cheeks for the amount of his salary lear the 2% per 
cent; on cach of these checks plaintiff endorsed, "To apply on 
Salary.” Afterward this endorsement wae not placed on plaintiff's 
subsequent checks, and beginning May 5, 1932, after the segond re- 
duction had been made, plaintiff received a cheek about every two 
weeks for the amount of hie salary, after the two deductions had 
been made, until shout August, 1932. On most ef the checks de- 
fendant, before sending them to plaintiff, endorsed the following: 
“Accepted as salary in full for period covered," The checks were 


then all endorsed by plaintiff and went through the banks in the 
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regular way. About August 25, 193%, plaintiff was paid in eash, 
the money being delivered by Brink's Kxprens Company, which vb-~ 
tained plaintiff's receipts, which stated the money was for 
"salary for the two weeks period.” There are thirty-eia such 
reegiptes, 

Pefendant's contention ia that plaintiff's acceptance of the 
cheeks eantorsed ag above satuted, bis seceptanrce of the money and 
@xecution of the reeeipts, together with letters ond telegrams, 
amounted to at least “fifty-four accords and tatiefeetions;" that 
this documentary evidence abeut whieh there is ne dispute, does not 
“in any way present a question of fact to be weighed, It La clear 
therefore that the only question raieed by this evidenes is one of 
Law, and that the error of the trial Judge, if eiy, was one of law 
and not of fact." Gn the other side, plaintiff's position is that 
he did not consent to the reductions of ais saulary, but om the con 
trary, vas insisting througheut that be was entitled to the $16,000 
@ year; that he took the checks and money from defendant with the 
two reductione, as an secommedstion to defendant vith the underetend- 
ing and agreement that the amount withheld would be later paid to 
him in full, In their brief plaintiff's eounsel say, “plaintirr 
Was not coneenting thereby to any modification of the terms of his 
written contraet, but wae, on the contrary, ineisting upon nis 
rights under said written contract; that his acceptance of the 
lesser amounts was considered by him as an accommodation to the 
defen‘ant in a reverted emergency and ae constituting a temporary 
withholding of money due under the written contract whieh would be 
later repaid by defendant; that by words and actions of its officers 
the defendant agresd with plaintiff's interpretation,® and there. 
fore the question was one of fact, an’ the court heving found the 


iseues in faver of plaintiff, the finding canngt be disturbed, 


under the law, unless this court is ef opinion tiat the finding 
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4 
fis against the manifest weight ef the evidence, 
If, a6 plaintiff contends, the question to be decided py 
the trial court was one of fact upon conflieting evidense, we would 
met be warranted in dicturbing the finding wnless it was apeinest the 


manifest weight of the evidence, 
Ggo., #35 112. 625; ¥ heeker 7 Go., 268 Ill. App. 329. 





The law ig elso well settled in this State age stated by 
counsel for defendant - *thet where a payment is offered in full of 
au amount in disnute the ocrediter cennet accept it without the 
condition. «“** and "Although the creditor protests against accept- 
ing se payment in full, if he accepts payment so tendered, 14 is an 
accord and satisfaction.* Snow v. Griesheimar, 1% Ill. App. 516, 
affirmed 220 Ili. 106; oe. ft Ge., 
@15 Ill. 244; fr ninghem, 311 111., S11; Contrel Tr. 
So, of 11), v. dagen, 249 T11, App. 507, 


it is also the law in thie State that where the amount due 


_ Co, ¥. Pari & Greng 





@ creditor is ascertained? and sot in aispute, the payment by the 
debtor and acceptance by the creditor of « lewe sum will not oper- 
ate as a satisfaction of the dewand. Smew vy. Griesheimer, 220 111. 
106. Sut this rule is subject to the exception that if the debtor 
is in failing cireunstances @ emailer sum may be taken in full dise 
charge of the debt. Curtis y, Martin, 20 Ill, 55%; Winter v, Ligier, 
251 fll. App. 572, And there is a further exception te the rule, 
i. 6, that where a lees sum than is claimed ie tendered im full 
of the amount claimed, the agreement becomes executed and binding. 
Doyle v. Dunne, 144 I11. App. 14; Levy v. Greenberg, 261 Ili. App. 
541. The law aa stated is not in Jhepute, but counsel disagree as 
to the application of the law to the facte in the instant cage, 

In Bnew vy. Griesheimer, 120 I11. Aop. 915, (affixrned 220 
§12. 106) an action of assurpsit was brought to recover the balance 


of rent claimed under a lease under seal. The defense interpesed 
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was that there was an oral agressent between the parties whereby 
the monthly rental wan reduced from $500 a wonth as called fer by 
the lease to $416.66, ond in consideration defendant was to repaper 
and @o other work on the stere, Flaintiff denied there was any 
such agreement but asserted that the agreement was to reduce the 
rent for the summer months and not for the entire term. On the 
trial the defendant introduced checks for the reduced amount which 
were marked “in full" for the rospective months, Tae issue wae sub- 
mitted to the jury whe found in favor of the defendant, The Appellate 
court affirmed tee judgment ar did alse the Supreme court on « further 
appeal, The question there wae held to be one of fact and not of law, 
Plaintif?'sa evidence throughout is to the effect that there 

was no agreement between the parties that kis salary would be re- 
duced, but, on the contrary there was an agreement between them thet 
delendant would pay and plaintiff would receive the reduced amount 
temporarily, and Later when financial conditions were improved, the 
full salary would be paid plaintiff, 3 

On the other hand, defendant's contention is that while pisin- 
tiff objeeted te taking the two reductions, he was told that the 
company wae in financial difficulties with the banks; that it was 
necessary that all employees take reductions te prevent receiver- 
ship, and that plaintiff would be treated the same as all other 
employees, including defendant's efficers; that plaintiff exorerssly 
agreed te the first reduction of 20 per cent, and that by his secen- 
tance of the checks and later the money, as shown by the evidence, 
there Was an acoerd and satisfaction, 

We think it obvious that the question for decision by the 

trial court was one of fact. He found in favor of the piaintiff, 
and defendant wakes no argument that the finding is sgainat the 
manifest weight of the evitence, In these circumstances we would not 
be warranted in disturbing the judgment, 

The Judgment ef the Circuit court of Cook county ia alTimmed, 


JUDGMENT AFFVIREED, 
MeSurely,?.J,,and Matchett, T., soneur. 
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ANDONELLE MROZ, “ & 
Appellee, 
vs. 
WILLIAM P. MARTIN et al., | 
Defendants, APPEAL FROM CIRCULT COURT 





OF COOK COUNTY, 


283 1.A.642* 


On Appeal of DANT#L Db. CRAFT, 
Individually and as Trustee, 
BLLGS &, CRAFT, BOROTHY COWLEY 
and SKIL FOREJT, 

Appellants, 
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BR, JUSTICN O'COBKOR DALIVERRD THE OPINION OF THE coURT, 


July 7, 1954, Antonelle Kroz flied her complaint in equity 
to foreclose a trust deed securing an indebtedness of $1500 and in- 
terest, evidenced by a promissery note and coupons; certain of the 
defendants on Jwly 24, 1934, filed taeilr enawer in which they 
averred that the time of payment of the $1500 had been extended by 
& Written agreement for five years, instead of there yeare as alleged 
by plaintiff in her complaint; and that by the terme of euch ex- 
tension agreenent the indebtedness vould not become due until Novem 
ber 27, 1955. Anguet 9, 1934, defendante whe had filed the answer 
as above ctated Tiled what is desiguated » counter-claim setting 
ferth that a mistake had been made in the execution of the eatension 
agreement and praying that it be reformed so as to shew that the 
time of payment of the $1500 had been extended five years instead 
ef three years. Afterward, and when a great deal of evidence had 
been heard by the master in chanceyy te whom the case had been re- 
ferred, the same defendants, on Moveuber 14, 1934, by leave of 
Court, filed an “amended sounter-eiaim,” maxing two new parties 
defendants to the anended counter-vlaim, In this amended counter- 
abi it wae alleged that a mutual aistake had been made in the 
delivery to plaintiff of the trust deed and sotes, in that the 


tPust deed ceeuring the note which was delivered to plaintiff was 
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en lot four, while at the same time the maker of the nete and 
trust deed had aleo made a similar note and trust deed on let 
five; and that it was the intention to deliver the note ani trust 
deed om lot five to plaintiff instead of the note end trust deed 
whieh had been delivered te her; and the prayer of the amended 
counter-claim was that the trust deeds and notes be exchanged so 
that plaintiff would have the trust deed on lot five, 

The master heard the evidence, made his report, found that 
no wistake had been made and recommended a decree as prayed for by 
Plaintiff in her complaint; objections to the repert were overruled 
and aftervard the chancellor sustained the master and May 10, 1935, 
entered a decree in accordance with the recoumendations of the 
master. Afterward the property was sold by the master, ond July 
26, 1935, his report of sale and distribution, which showed a defi- 
ciency of $778.94, was approved and a defiviency decree was entered 
for that amount, fram waieh the defendants and counter-claimants 
appeal. 

The reeord diseleses that November 27, 1925, William F. 
Martin owned lots four and five in s certain subdivision in Brook- 
field, Illinois, and en that date exeeuted sis four promissory notes, 
two for $250 and twe for $1500 each, and to secure the payment 
executed two trust deeda, one on lot four and the other on let five. 
Apparently the two loane for $1750 were made by Prank J, Manel, who 
was in the real estate basiness, ond on May 1, 1986, he sold two of 
the notes for $280 and §1500 and trust deed on lot five te Emil 
Vorejt, who was made a defendant to the second amended sournter-claim, 
and July 3, 1926, Frank J, Manel sold the other two notes and trust 
deed on lot four te plaintiff, ome time afterward, apparentiy, 
William P, Martin, the mortgagor, whe owned the two lots, #014 then 
te “Daniel 0, Craft, trustee,* and seme time thereafter “Craft, Me- 
Conaughy & Woleott* entered into articles of agreement with Dorothy 
Sowley for the purchase and sale of let four to Derethy Cowley, 
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subject to the mortgage of $1750, And it seems also to be conceded 
by the parties that similar articles of agreement were entered into 
by Craft, leConaughy & Wolcott to sell lot five to Mae G. Arnett and 
Aaron F. Arnett, her husband. We think it also appears that the 
$250 notes have been paid, leaving a balance due of $1500 on each 
mortgage indebtedness, When the $1500 became due on November 27, 
1930, Frank J, Manel, who states he is the legal owner and holder of 
the $1500 note made by Willaim P, Martin, entered into an extension 
agreement with "Daniel D. Craft, trustee, and Dorothy Cowley." The 
extension agreement states that the trust deed securing the payment 
of that $1500 was on lot five, and it was agreed that the time of 
payment of the $1500 be extended for five years from November 27, 
1930, i. «., until November 27, 1935. 

On the same day, November 27, 1930, Frank J. Manel entered 
into two extension agreements with "Daniel D. Craft, trustee, Mae 
- @, Arnett and Aaron F. Arnett," in which it is stated that Manel is 
the legal owner of the two notes made by William P, Martin, one for 
$250 and one for $1500. By one of the agreements the time of payment 
of the note for $250 was extended for a period of three years from 
November 27, 1930, and the other extended the time of payment of 
the note for $1500 for a like period of three years, i. ¢., that the 
time of payment of the two notes secured by the trust deed on lot 
four was extended three years, namely, until November 27, 1933. 

From the foregoing evidence, which is uncontradicted, it 
appears that plaintiff, Antonelle Mrog, purchased the two notes made 
by Martin, one for $250 and the other for $1500, and to secure the 
payment was civen a trust deed om lot four, She also received an 
alleged extension agreement, likewise on lot four. The evidence 
also shows that Emil Forejt was given his two notes and trust deed 
on lot five, and afterward the extension agreement on lot five. The 


evidence shows that all interest and other moneys were paid to Mancl 
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or his real estate firm, who in turn delivered it to the two owners 
of the notes, plaintiff Mroz and defendant Forejt. Juat why Frank 

J. Mancl entered into the three extension agreements, as above men- 
tioned, in which he states that he is the legal owner and holder of 
the notes and trust deeds, we are unable to understand, although no 
point is made by counsel in this Sere OF tone fact, and apparently 
no point was made before the master or/chanceller. The uncontradicted 
evidence, however, is that Frank J, ancl did not own the notes or 
trust deeds, because one set of notes and trust deed was owned by 
plaintiff and the other by Emil Forejt. furthermore, in eaeh of the 
three extension agreements Daniel D. Craft, trustee, is the apparent 
owner of the two lots, but the nature of his trusteeship is a secret. 
Apparently Derethy M. Cowley had entered into an agreement to pur- 
chase lot four from “Craft, MeComaughy & Wolcott," but as to why 
that firm hed the right to emter into ar agreement te sell the lot, 
or what claim it had te the lot, we are not informed. Dorothy 
Cowley, it is stated, was living on lot four but she executed an 
extension agreement on lot five. And apvarently Mae G, Arnett was 
purehaging lot five but entered into an extension agreement to ex- 
tend the time of payment of the $1500 on lot four, 

The recerd is mieh confused, but much more so are the deale 
ings between Craft ond hile assuclates, who were in the real estate 
business, and Frank J, Manel, who was also in the same business. - 
But upon a consideration of s11 the evidence we think it obvious 
that the shancellor would be wholly unwarranted inlinding that a 
mistake had been mede in the sale of the notes and trust deede to 
plaintiff and to Forest, as contended for in the amended counter- 
claim, Vorejt purchased his netes and trust deed from Frank J, 
Manel on Mey 1, 1926, and plaintiff purehased her notes and trust 
éeed from Prank J, Mancl on July 3, 1926. There is no warrant in 


the contention of the counter-claimants that it was the intention 
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of Banecl to sell to Porejt the notes and trust deod om lot four, and 
te plaintiff the notes and trust deed on lot five, Ali ef the 
evidenca is ta the contrary. 

The defendants snd countereciaimants further contend the 
court did not have furisdiction of certain indispensable partien 
and for that rearon the decree cannot stand. The argument seems to 
be that the evidence discloses that Ryland A, Voleott and his wife 
now own lot five, en? that they should have been made parties deo 
fendent, There is mo merit in this contention, The foreclosure 
wae of lot four. Lot five was in no way involved. 

A further contention made is that "The decree of sale, 
entered on May 19, 1955, gave the plaintiff « personal jadgment 
against Craft and wwarded her am execution for any deficiency that 
might be resorted by the master after sale." Thies is the entire 
argument on that scint, exernot the aitation of tree cages. 

By the decree of foreclesure the maator wae to execute the 
decree by the sale of the property, and in ease the indebtedness was 
mot paid in full it provided that out of the proceeds he retain his 
fees and pay the balance to the plaintiff; “that if s deficiency 
is shown the courtretaine jurisdiction of the rents, lseues and 
profite of the premises for the purpose of appointing a receiver, ree 
tains jurisdiction to enter a pereeral deeree in favor of plaintiff 
and against ‘Daniel DB. Craft, peracnally liesble for the amount due 
paid plaintiff,’ and ‘the plaintiff shall be entitled to execution 
agairet the defendant Daniel D, Craft, and that execution skall iseue 
therefor as at common law against said defendant.'* Hut the error, 
if any, in this resnect is of ne consequence because the property 
was afterward gold and there was a defielency of $778.94, which 
Daniel Db, Craft was ordere4 to pay, and plaintiff was awarded an 


execution therefor, The foreclosure decree which awarded an execution 


in case of « deficiency against Craft was net final, (fartean y. 
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Pistorius, 248 112, 868) and the sale having established a defi- 
eiency there was no injury te Craft and he cannot complain. 

Defeniants further gentend that the court erred in ordering 
defendant Craft to turn over 3140 which he had collected from de- 
fendant Cowley at the rate of $35 a month, beginning with the month 
ef Mareh, 1935. The argument in support of this contention sess & 
be that Craft owned lot four and had entered into an agreement with 
@efendant Dorothy Cowley to sell the lot to her, and under the term 
ef the contract she wae te pay $55 a month until the purehase price 
Was paid, As we have above stated, the contract fer the sale and 
purchase of lot four is between “Craft, MeConaughy & Yelcott® as 
wellern, and Sercthy Cowley as purchaser, But in any event the 
record discloses that in February, 1935, plaintiff made a motion 
for the appointment of a receiver of the premises; thie motion was 
continued frow time to time, the orders ef continuance etating that 
' fm gase the court should later appeint a receiver the appointment 
should be effective as of the date when the application war made, 
in February, Ye have been wnable to find in the record the order 
appointing the receiver, but there’ is an order in the record, en- 
tered July 10, 1935, in which it is found that Craft had collected 
$35 a month from Dercthy Cowley for Kareh, April, Kay and June, 
1935, anc it was ordered that he turn over this $140 to the receiver; 
and it was further ordered thet Dorethy Cowley pay the receiver $35 
a month, beginning with July, 1935, for the use of the premises. It 
is apparent thet the eourt treated the $35 a month paid by Cowley te 
Craft ag the reasonable rental value of the premises. Ye ore unable 
to say that the court erre4 in this matter, 

We wight say that if the purchasers of the two lete have suf 
fored dwsages threugh no fault of their own, but through the fault, 
negligcenee or ristake of others, they may have their reuedy in a 
proper forun, 

The decree of the Circuit court of Cook county is affirmed. 

AFPTREND. 
MeSurely, P.3., and Matehett, J., coneur. 
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THOMAS G. MeGAY, ) 
Appellee, 
Veo APPHRAL FROM CIPCULT 

Re et LITS “Fe GOURT OF GOGK COUNTY. 

BYY OF THE UNITED STATSS, 

Sa I yi 

a peeesion ‘ Dy) S 3 Tw. 6 4A 


Mie PRESIDIMG JUSTICS SCANLAN DELIVURZD THR OPINION OF THE COURT. 


An appeal by defendant from a judgment for $6,452.07 
entered upon a verdict of a jury. This was the secomi trial of 
the esuse. in the first there was a verdict and judgment for 
plaintiff in the sum of $5,648.61. Defemiant appealed and we 
_Yeversed the judgment amd remanded the cause. (See 265 Ill. 

Appe 622 Abst.) 

Upon the second trial the testimony given upon the first 
trial, also the exhibits, were imtreduced by stipulation. The 
only additional evidenee introduced at the second trial is the 
testimony of the eushier at defendant's Chieszo office, who, ealled 
as a witmess for defendamt, stated that under the reguler practice 
followed by defendant a preliminary term comtract was issued az a 
separate document ex placed ou the regular policy. “It is a stamped 
endorsement." “The prelimimary term ia given « special number that 
hes mever been used before and is never used ageaine That covers 
thie peried of this contract for the preliminary period," 

Ae we view the instant appeal practically all of our former 
opinion is still applicable to the major questions now before us, 
and, because it was not published in the reports, we incorporate in 


this opinion the relevant parts of the seme: 
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"Plaintiff's deelaration consists ef three counts. The 
first alleges, in substance, that Arthur G. MeGay, the insured, 
on Jonuary 25, 192%, entered into an agreement with the defendant 
whereby for a valuable consideration given to defendant it agreed 
to issue to the imeured three policies of insuranee en his life, 
the policies to be payable, in case of the death of the insured, 
to hia father, the plaintiff; that it was agreed that twe of the 
policies be delivered to the insured at that time and that 
the third policy should be in full foree and effeet from January 
259 1929, until March 26, 1929, at which time an additional premiua 
was to be paid by said insured if he were living at that time, and 
that in the event thet he should die before March 26, 1929, the 
policy should provide that $5,000 should be paid to the plaintiff 

proof of deaths that the defendant failed and negleeted te issue 

the thire policy, and that Arthur ¢. MeGay died on or about March 14, 
1929. The count also contains the necesasry allegations as to the 
performance of conditions, ete. The second count contains the 
Sllegetions pleaded in the first count, and in addition alleges that 
the defendant failed and neglected to issue the third policy, but 
instead issued a policy payable to the Plaintiff but net to take 
effect until March 26, 1926, and which contained provisions contrary 
to the agreement and was never delivered to Arthur @. MeGey or the 
plaintiff, ner wes it agreed te by cither of the said parties, The 
third count, filed some time after the firct and weoonds, alleges 
that the deceased, on January 23, 1929, applied to the defendant fer 
three $5,000 policies on his life, payable to Plaintiffs; ‘that sada 
application was contained in twe certain letters (written by the 
insured) and on a printed form of an application furnished enid Arthur 
G. MeGay by the said defendant.' The count sets up the two letters, 
one addressed to the defendant and the other te Barney Newman, an 
agent of defendant. ‘The letter to the defendant, dated January 23, 
1929, is as follows: 


“'I have just ferwarded to Myr. B. Newnan under separate 
cover an application of 515,000. amd medical was made and sent 
from Chieage a few days ago. 

“*How here is how I want this handled. 1 have dividends 
accrued on my policies §5109,925-929 for the Years 1928 and 1929 
amounting in all to $111.15. I want policies issued in denominations 
ef $5000. each. On one of them I wish to earry for a couple of 
months on an interim premium, the payment for same I forwarded on 
to Mr. Newman. This then leaves the two policies of $5000 ench, 
Kindly transfer accrued dividends to the payment of this premium 
and the balance I alse sent to Mr. Newman which he will take care 
of with you. 

“*when policies are issued, have them forwarded to me at 
this address marked to my PSiSONAL direction. 

"*Very truly yours, 
"tarthur G. MeGay.' 


The letter to Newman, dated Jenuary 25, 1929, is as fellows: 


"'Dear Newman: 

“Confirming our telephone conversation of last night 
wherein we agreed that you would take $10.00 as your commission 
on thisemew policy and allow me the balance of your commission. 

I am therefere enclosing application blank completed, and writing 
the Squitable to transfer my accrued dividends te the ersdit of 
this policy and am enclosing a cheek to complete the Net payment. 

“'This sbove arrangement is strietly confidential and purely 
between ourselves. Fer that reason I am addressing this letter to 
oe 4 personal attention. I believe that it will shew up as 
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** Premium on $10,000. policy issued 
Jame 13, VORD ec cccvesccrassecesossessenesepandedO 
50% Comms. turned over to if 
die Ge MeGayoessescessesevcseens of 129290 
1928 Dive Pol. BLOGIZAG 92D ecesens 74015 
LO2Z9 Diwe Pole BLOGPAS—<G2De.crasee 37400 
By check to Barney Newmansesseses 38075 279080 
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“* Now I have decided to pay for 710,000. insurance ae 
e4 and take out an additional (5000. on an interim premium 
ef $10.00 which will carry 1t I believe about two months at which 
time I may be in a position to handle, but if not I can then let 
it drop. The remaining $10.00 is your commission as agreed. 
“'Kindly see that the above is taken oare of OK. sending 
me policies in eare of the sbove but mark the envelope PUP SONAL. 
Thanks Newman, for assisting me in thie and rest assured, I will 
throw any business your way that I can. 
"*With kindest regards, I am 
"Very truly yours, 
"lArthur G. MeGay.' 


The count then sets up the application of MeGay which requested the 
defendant to 'gegue in three policies of $5,000 each.e' The count 
also alleges ‘that a check for $38.75 was sent in said letter and 
Was presented to said bank on which ssid cheek was drawn and paid by 
said banks that defendant accepted said application and on February 
13, 1929, notified in writing Arthur G. MeGay * * * that said policies 
‘on your life have been issued as applied forg" that at oll times after 
April, 1917, the defendant has had a practice and custom, known to 
Arthur G. licGay, whereby the defondant issued the policies of life 
imsuranee te acceptable applicants giving the policy a registry date 
from, to-wit not exceeding nine months subsequent to the date of the 
acceptance of the application for insurance, for the convenience of 
the insured in yeytns his premiumj thet in order to imsure an applicant's 
life from the ¢ of the acceptanee of the application to the registry 
date of the policy, defendant gave toe the applicant what is designated 
as “Preliminary Tcrm Insurance,” insuring the applicant's life between 
the time the application was accepted and the registry data of polioy, 
on payment of the regular premium; that in order to have such preliminary 
Term Insurance the applicent was required te pay a premium for $5000. 
life insuranee for such Preliminary Term Insurance (if 27 years old, 
which was the age of the applicant os: the time in question, at the rate 
of, to-wits $5014 per thousand per month); that in pursuance of said 
custom and practice and in obedience to it * * * MeGay paid $10.00 to 
defendant, which was ceded ge by it for the purpose of insuring * * * 
MeGay’s Life in the sum ov § + from the date of acceptance of snid 
application, February 13, 1929; until, too-wits two months thereafter, 
under the terms and conditions herein set forth and notified insured 
that the poliey had been issued as applied for, and ixrtimwr 6. MeGay' s 
life became insured by the defendant in the sum of $5000, payable te 
plaintiff herein from the date of the acceptance of said application 
until a date long after the death of said assured; that defendant by 
its acts and conduct in the premises waived that part of the printed 
2 gem apg wherein it was recited that the applicant agreed that the 
policy or policies issued upon said application should not take effect 
until the firet premium had been paid to the defendent during the 
gee gow! health, and that no agent or other person, excepting 
President, Vice-President, Secretary or Treasurer, or a Registrar 
= 0 gp Society had power to make or modify any contract on 
ehal Society or to waive any of the Soeiety’s rights or 
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ee 


“* Now I have decided to pay for $10,000. insurance as 
ed and take out an additional $5000. on an interim premium 
of $10.00 whieh will carry 1t I believe about two months at which 
time I may be in a position to handle, but if not I can then let 
it drop. The remaining $10.00 is your commission as agreed. 
“'kindly see that the above is taken care of OK. sending 
me policies in care of the sbove but mark the envelope PUP SONAL. 
Thanks Newman, for assisting me in this and rest assured, I will 
throw any business your way that I can. 
"With kindest regards, I am 
"*Very truly yours, 
‘Arthur G. MeGaye' 


The count then sets up the application of MeGay which requested the 
defendant to ‘gegue in three policies of $5,000 eache* The count 
also alleges ‘that a check for $38.75 was sent in said letter and 
was presented te said bank on which said cheek was drawn and paid by 
said banks that defendant accepted said application and on February 
13, 1929, notified in writing Arthur G. MeGay * * * that said policies 
"on your life have been issued as applied forj* that at oll times after 
April, 1917, the defendant has had a practice and custom, known to 
Arthur G. KeGay, whereby the defendant issued the policies of life 
imsurance te acceptable applicants giving the poliey a registry date 
from, to-witt not exceeding nine months subsequent to the date of the 
acceptance of the application for insurance, for the convenience of 
the insured in paying his premiumj that in order to insure an applicant's 
lize from the tim of the acceptance of the application to the registry 
date of the policy, defendant geve to the applicant what is designated 
as “Preliminary Term Inmsuranee,” insuring the applicant's life between 
the time the application was aceepted and the registry date of policy, 
on payment of the regular premium; that in order to have such preliminary 
Term Insurance the applicant was required to pay a premium for $5000. 
life insurance for such Preliminary Term Insurance (if 27 years old, 
which was the age of the applicent a: the time in question, at the rate 
of, to-wit: $5014 per thousand per month); that in pursuance of said 
custom and practice and in obedience to it * * * MeGay paid 910,00 to 
defendant, which was accepted by it for the purpose of insuring * * * 
MeGay’s life in the sum ei $5000. from the date ef acceptance of said 
application, February 13, 1929; until, toewits two months thereafter, 
under the terms and conditions herein set forth and notified insured 
that the policy had been issued as applied for, and irtiur G. NeGay's 
life became insured by the defendant in the sum of $5000, payable to 
Plaintiff herein from the date of the acceptance of sasid application 
until a date long after the death of said assured; that defendant by 
its acts and conduct in the premises waived that part of the printed 
application wherein it was recited that the applicant agreed that the 
policy or policies issued upon said application sheuld not take effect 
until the firet premium had been paid to the defend» nt during the 
applicant's gool health, and that no agent or other person, excepting 
President, Vice-President, Secretary or Treasurer, or a Registrar 
of the defendant Society had power to make or modify any contract on 
behalf of the Society or to waive any of the Society's rights or 
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requirements, and that ne waiver should be valid unless in writing 
and signed by one ef the foregoing officers; avers that defendant 
paid to plaimtiff two of the three policies of 5000. each whieh 
it had issued and delivered te the said assured, and issued the 
third policy of $5000. with a registry date of Mareh 17, 1929, but 
did not deliver to assured the third (5000. policy, and failed to 
pay plaintiff the sum of 98000. for the Preliminary term insurance 
as it had agreed to do upon satisfactory proof of death of said 
assured.’ 


"The defendant filed a plea of the general issue to all 
three counts and an affidavit of merits, which avers ‘that on, 
to-wit, January 23, 1929 said Arthur G. MeGay applied fer (15,000. 
worth of insurance on his life, payable to she plaintiff, to be 
issued in three policies of $5000. ench; thet said application was 
contained on a printed form of application furnished said MeGay 
and was forwerded to one Barney Newman, an employe of the Detroit 
office of defendant, in the letter addressed to Newman dated January 
23, 1929, set forth in said Third Count; that in and by said letter 
said applicant attempted to pay for two of the ($000. policies applied 
for by a rebating arrangement with Newman, whereby applicant took 
eredit for the commissions which in duce course would be payable to 
Newman on sid $10,000 worth of insurance and by transferring dividends 
which vere accruing on other insurance then in force on applicent's 
life with defendant, but said coemaissions were not available because 
applicsnt was in default in payments due on said other insuranes; that 
in said letter applicant alse suggested that the 410.00 therein en- 
closed should be a two wonths' interim premium on the remaining $5000. 
worth of inguranee of the $15,000+ worth applied for; that beceuse 
of the complicstions resulting from the attempted rebating transection 
and applicant's non-payment of amount« due om insurence theretofore 
issued, the rebsating commission was not available to pay for the 
£10,000. worth of insurance until February 28, 1929; that on seid date 
seid $10,000 werth of insuranee was paid for by said rebeating arrenge- 
pore t that no pre-term policy or term insurance policy was ever 
applied for by McGay or was ever issued by defendant; thet no interim 
emium was ever paid by MeGay, or accepted by defendant, but the 
10.00 referred to in said letter of January 23, 1929 was returned to 
MeGay and he ms informed that the insurance which he had applied for 
which was to be issued in three policies of $5000. each had been 
issued, the third one ef said policies, being dated two months ahead, 
te be held by defendant until the premium thereon was paid while the 
imeured was still in good health, in accordence with the terms of said 
application; that said last $5000. policy wan never taken out by 
MeGey and was never delivered te MeGay: that MeGay never paid the 
premium thereon but died prior te the register date of ssid policy and 
prior te the date when said policy was to have been taken out in 
accordance with the arrangements between Newman and McGay; that said 
policy was therefore never in force and effect and no liability occerued 
reason thereof; that in order to effect term insurance upon the 
fe of an applicant, it is necessary that applicant apply fer term 
insurance; that seid application be cecepteds thet the term ineuranee 
premium be paid and that a policy be issued, by the terms of which said 
eecepted applicant is imsured for the term agreed upen and paid fer 
by said applicant; that applicant never applied fer term insurance; 
that ‘applicant never paid for term insurence; that no term insurance 
Was ever issued on the life of said applicant; thet the £10. forwarded 
te dofendant was never received by it, was never sccepted by it and 
weg mever received nor accepted by it as a term insurance premium, 
and that defendant did mot by any of its acts or conduct waive any part 
ef its printed application nor in particular that part wherein it is 
recited that applicant agreed that any policy issued upon said 
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application should not take effect until the first premium had 
been paid to the defendant during applicant's good health and that 
mo agent, ete., head power to make or modify any contract on behalf 
of the Society or to waive any of the Society's rights or require- 
ments and that no weiver should be valid unless in writing signed 
by certain designated offiecers.* 


"The declaration admits that the twe policies issued and 
delivered to the insured under the application of January 23, 1929, 
were paid in full by the insured. The inatent suit was brought te 
recover on the so-called ‘preliminary term insurance.’ The theory 
Ha the plaintiff as to his ecleim is: That ‘the assured applied for 

6,000 insurance, the term of which was to begin in "about" two 
months. in the interim he asked to be covered by Prelimi Term 
Insurance, fer which he paid $10.00. It doaveloped that the 10.00 
whieh the assured hed sent only paid fer fifty-two days of Preliminary 
Term Insurance. The date of the application was January 23, 1929, 
henee the regular term policy wes dated Wareh 17, 192%, exsetly 
fifty-two daya trom the date of the application. On February 13, 

e the defendant wrete the assured that, “The policies on your 
life have been issued as applied for." The contract on the insurance 
of $5000 in this case was then complete and binding, ‘the Preliminary 
Term Insurance was in full force and effect for fifty-two days. The 
insured died within the fifty-two days.' The plaintiff further 
states: ‘It is true that the term of that policy (referring to the 
@me dated Maroh 17, 1929, but not eeiGrareas began on March 1l7thy, 
but under the defendant's plan fer Preliminary “erm Insurance the 
aseured was protected according to the tarms of that policy between 
the date of the appliecstiom and the register date of the term policy.’ 
The defendant's theery is that ‘defendant entered inte no contract 
fer the issuance of preliminary term insurance, and that ite agent 
Was not authorized to make any such agreamentj that if any such 
agreement was made, since it was not eontained in the policy it was 
prohibited by and void under the statute relating to life insurance 
policies; that a third policy was issued, but act delivered, with 
register date of March 17, 1929, upon which dute it was to become 
effective if the premium were paids that the [10 whieh was forwarded 
vy the alleged insured to Newman was insufficient to pay for any pre- 
liminary term insurance, and was returned to McGsy; that, therefore, 
there wae no consideration for any preliminary term insurance, or for 
amy contract to issue the same; emi that no premium for any such 
insurance was ever paid.’ 


; “No policy for eeeeany tetm insuranes was issued by the 
a@efendant. A third poliey was prepared by the defendant end given 

@ registar date of March 17, 1929, bus it was not delivered to the 
imeured nor to the plaintiff, and no mention of preliminary term 
insurance ia contained in thst policy nor im the application for the 
three policies. arthur ¢. EcG@ay died March 14, 1929, three days 
prior to the regiater date of the third policy, and the plaintiff, 

ef course, doos not base hic claim upon that policy. He admits 

that "the term of that policy began on March i?th,? but he contends 
that umder the alleged preliminary term insurance and the defendant's 
Plan in reference to such insurance the assured was protected, saccord- 
ing to the terms of the policy dated March 17, between the date of 
the application and Moreh 17. 


"The defendent has assigned and argued s number ef points, 
but in the view that we have taken of this appeal we shall refer te 
enly three. The defendant contends that there was no evidenes tending 
te preve any contract for preliminary term insurance and that the trid@ 
court erred in refusing te direct a verdict for the defendant. This 
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eontention, strenuously argued, is not without some foree, but 

we have concluded that we would not be justified in sustaining it. 
However, we have reached the conclusion, after a painstaking 
examination of all the evidenee, that the verdict of the jury, 

which necesserily must have been based upon a finding that the 
defendant contracted with the insured for preliminary term ineur- 
anee, is cleerly against the manifest weight of the evidence. As 
this case may be tried again we purposely refrain from analysing 

and coumenting upon the evidenee that beara upon that vital question. 


“* * * Second, the defendant complains that the court 

erred in refusing to give the follewing instruction offered by its 
*The Court instructs the jury ae a matter of low that the defendant's 
representative, Barney Newman, had ne authority to bind defendant, 
Insurance Company, to any contract of or for insurance.’ We think, 
under the plesdings in thie case and the evidence, this contention 
ig a meritorious one. The application signed by the insured expressly 
states that ‘no agent * * * has power te wake * * * any contract on 
behalf of the Society.’ The plaintiff, in count three, alleges ‘that 
defendant, by ite sots as herein set out and conduct in the premises, 
waived that part of the printed application wherein it was reeited 
thet the applicant egreed that the poliey or policies issued upon said 
application should not take effect until the first premium had been 
paid to the defendent during applicant's good health, and that no 
agent or other person excepting the president, viee president, secre- 
tary, or treasurer, or a registrar of defendant had power to make or 
modify any contract on behalf of defendant or to waive any of defend- 
ant's rights or requirements, and that no waiver should be valid unless 
in writing and signed by one of the feregoing officers.’ The third 
_ @@unt alse alleges ‘that Arthur G. MeGay and plaintiff kept, performed, 
and ¢omplied with all the terms, provisions, and agreements, entered 
rate between HeGay and sefendants that defendant then and there became 

le to pay plaintiff the sum of $5,000, together with interest at 
five per cent per annum from the time proofs of death were furnished to 
defendant.’ There is much force in the contention of the defendant that 
under the particular facts of this case the instruction in question 
should have been given. The insured had been an employee of the 
defendant company in its office for about two years and it might 
reasonably be presumed that he had some knowledge of the Limitations 
impesed by the defendant upen the authority of soliciting agents. He 
and Newman were friends and the correspondence between them was more 
or less confidential and personal in character. The plaintiff, in his 
brief, argues that the defendent tock advantage of and ratified every- 
thing Newman had done. But this argument does not answer the cone 
tention that under the evidence Newman ‘had no authority to bind 
defendant * * * to any contract of or for insurance.’ It seems clear 
te us that the instruetion should have been given. * 


Plaintiff argues that under the ruling in Niemann vy. Security 
Benefit Ass'n, 350 Ill. 508, Siéy decided since our former decision, 
“Barney Newman was the general agent of the defendant company with 
authority to bind the company," and that therefore our former holding 
that he had no authority to bind the defendant to any contract for 


insurance ig no longer the law of the ease. The Niemann case follows 


Haneock Life Inga. Coe ve Sehlink, 175 I1l. 284, which was relied upon 
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by plaintiff on the former appeal. The agent in the Niemann case 

wes the district manager of the defendant therein, o mutual benefit 
association. The Hancock ease dealt with the powers ef a “general 
agent,” who was “advertised as general agent of the company. He 
aeted for and in behalf of the company. The company accepted his 
acts and forwarded policies to him to be delivered in pursuance of 
contracts made by him.” It will be noted that the Niemann and Hancock 
eases involve the question of the waiving of conditions rather than 
the question of the making of contracts. There is, of course, a dis- 
tinetion between a general agent and a special agent as applied te ine 
surance contracts. A general agent is one whe is authorized to bind 
the insurance company te contracts. (See Continental Ins. Co. ve 
Rugkman, 127 tll. 364) 572.) 

“A soliciting agent is merely a special agent, and as a 
general rule, bes authority only to solicit insuranee, submit 
applications therefor to the company, and perform such acta as 
are incident to that power. He may bind the company by agre=aents 
and representations properly made in connection with the application 
for insurance, but ordinarily has no authority to bind it by 
attempted acts or contracts in its behalf, relating no|j te the 
taking of the applications but to the subsequent contract of insur- 
anee, or to other matters not connected with the appliention and not 


within the real or apparent scope of his authority, such as the 
appointment of other agents.* ee Ge de 1067-8.) 








We adhere to the conclusion we reached in our former opinion that under 
the evidence Newman was merely a soliciting agent, or special agent, 
and that he had no authority to bind defendant to any contract for ine 
surance. Plaintiff again contends that because defendant allowed Wewman 
to use a company letterhead upon which appeared the werds, "Barney 
Yewman, Representative,* it thereby held him out to the public as 

& general agent. We are still unable to agree with this contention. 
Amy salesmen or soliciter is a representative of his company, but 

for a special purpose. 4 general agent is also a representative of 

his company, but all the representatives of the company are not 

general agents. Newman worked in the Detroit office of defendant, 


and the insured worked for defendant for two years in the cashier's 
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department in the same office and #11 applications for insurence 

went through that depertment. As stated in our former opinion, it 
must be presumed that he had some knowledge of the limitations im- 
posed by defendant upon the aubhevity of soliciting agents. We 
adhere to our former conelusion that the correspondence between the 
insured and Newman shows that they were friends, and that the letters 
between them were of a confidential charecter. Indeed, the insured, 
im a letter to Newman dated January 23, 1929, stated that the arrange- 
ment between thom respecting the proposed insuranee was “strietly 
confidential end purely between ourselves.“ Newman was attempting to 
aié his old friend to secure the proposed imsurenee, and he was willing 
to allow the latter to use part of his commission in payment of the 
proposed insurance. In view of the correspondence and other testie 
mony, we think plaintiff's criticism of Newman and his testimony is 
Wiwarranted. Wor can the good faith ef defendant, in defending the 
instent case, be justiy questioned. As we started in our former 
opinion, defendant promptly paid te plaintiff a number of policies 
issued to the insured, 2lthouvh two of them were in fores only sixe 
teen days at the time of the death of the insured. 

Defendant eontends that as there was no evidence introduced 
upon the second trial to make plaintiff's case any stronger than it 
was at the first trial, our former ruling that the verdiet and judgment 
were clearly agninst the manifest weizht of the evidence is the law 
of the case and we are now bound by ite We eannot «gree with this con- 
tention. (See Norkevich vy. Atchison, T. & ©. F. Rye Coc, 263 Ille Appe le 
Sertiorari denied by the Supreme court.) 

Defendent contends that even if we are net bound by eur former 
ruling, nevertheless, the verdiet and judgment upon the second trial are 
elesrly contrary to and ageinet the manifest weight of the evidenee. 
in our former opinion we steted: “We have reached the conclusion, after 


& painstaking examination ef all the evidence, that the verdict of the 
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jury, which necessarily must have been besed upon a finding that the 
defendant contracted with the insured for preliminary term insuranee, 
is clearly against the manifest weight of the evidence.” Because of 
the fact that two juries have found for plaintiff, we have again very 
carefully considered all of the evidence bearing upon the question as 
to whether defendant contracted with the insured fer preliminary term 
imeurance, and have reached the conelusion that the instant contention 
of defendant must be sustained. 

Defendant again strenuously contends that there is ne evidence 
tending to preve a contract for preliminary term insurance and that 
therefore the trial court erred in refusing to direct a verdict for 
defendant. Ye repeat what we said in our former opinion, that while 
the contention is not without same force, we do not believe that we 
would be justified in sustaining it. 

Gertain other contentions are raised by defendant in support 
of its general «rgument that the judgment should be reversed, but we 
do not deom it necessary to consider the same. 

The judgment of the Cireuit court ef Cook county is reversed 


and the cause is remanded. 
REVEHSED AND KEMANI@D. 


Gwllivan and Friend, JJ.» concure 
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THE PROFLE GY TRE STATS OF 
ILLINOIS, 
Defendant in “yrror, HRROR TO MOMICIPAL 


Ve COURT GY CHIGAG. 


pena F» WHE, 1283 1.4. 642 


Plaintiff in Srror. 
Mis FRRGIVING JUGTICN SOANLAN BALIVEAUD THe OFIEION OF THE COURT, 


The amended dnformation charged defendant with violating 
Pars Bhp se¢e t4_ che 91, Medieine and Gurgery Act, 19335. dSefeni- 
ant plead not guilty and waived a jury trial. The court found 
defendant guilty in manner and form as chorged in the information 
and sentenced him to six months in the House of Correction. Defend- 
ant sued out o writ of error te the Supreme court from the judgment 
entered in the cause, contending that Section 74 violates Artiele Il, 
Gection 10, ef the Constitution of the State of Tllineis and Article 
V¥ of the Constitution of the United States. The Supreme court found 
that the ease was wrongfully appealed to thet court end traneferred 
it to thie court. 

Seetion 24 reade ae follows: 


“Pars 25. Unlawful holding out, diagnesia er treatment.) 
See. 245 If any —— shall bold nimgelf out to the public as 
being engaged in the diagnosis or treatment ef silments of human 
beings} or shall suggest, recommend or prescribe any form of 
treatment for the palliation, relief or cure of any physiesl or 
mental ailment of any person with the intention ef receiving there- 
fer, either dirsetly or indirectly, any fee, gift, er conpensat ion 
whatsoever; or shall diagnostiente er attempt te diagnosticate, 
operate upon, profers te heal, preacribe for, or atherwise treat 
any ailment, or supposed silment, ef another; er shall maintain an 
effice for exominetion or treatment eof persens afflicted, or 
alleged or supposed to be afflicted, by any ailment; or shall 
attach the title Dector, Physician, Surgeon, UM. Bo, OF sny other 
word or abbreviation to his nome, indicative that he is engaged 
in the treatment of human ailments ag a business; and shall net 
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the esetay ty "Ebl Sate'ts Pourtlas tes tetteees SPSL? 
ailments in any manner, Se shell be guilty of « misdemeancr, and 
ie see eanies oenees Sarto Pconat Wyo. fine Gc, re Sone 
Gosh ous fine ant inpriseaaest, in the disecetion of tks suarte* 

Defendant had an effice in the basement of his rosidenee, 

He intredueed a certificate from the “American Coliege ef Meehane- 
Therapy* whieh certifies that he had completed a "Practical and 
Clinical Course in Mechane-Therepy* and recomends him “to members 
ef the medical profession, and all ethers in need of wanipulative 
methods of healing.” He alee introduced a certifiente from the 
Commisuioner of Patents of the United States of Ameries which certi- 
fies that the records of the patent ofiies eamow that Be Ps. Hata & Coe, 
om April 5, 1917, bad filed im that office an appliestion fer regise 
tration of a certain “Trade-Mark for Kemedy and Gimtment for Certain 
 ‘Wemed Diseases and Affections,* and that on Auguet 14, 1917, the anid 
trade-mark was duly registered in that office, 

It is soneadod that the presequting witness, Jee Pagan, 
called at the office of defondant on November 26,5 1934, acoompenied 
vy hie cousin, “alier Augan, Ore Swiont had attended the prosgcuting 
witmese aa a physician for come time prior to Movesber 25 The 
Latter testified that two duye beferc November 25 he examined Joe 
Ragan and at thet time he “was suffering from obetruction in the 
intestine] tract somewhere. * * * He was short breathed and he 
eoulda't breathe. Me had an extended abdomen. i felt the mes, 
the palpable mease just belew the umbilicus om the right hand side 
and then on the other « liiGe left ef the umbilicus. ie wae 
jaundiced, yellows he couldn't breathe and couldn't wrinetes violent 
pain in the abdomen and he couldn't eat.” From the doctor's teeti- 
mony 1% ie evident that he diagnesed the ense ae garcinoma and he 
suggected that an X-ray picture be taken of the entire intestinal 


tact. The docter saw him again on Movember 27. "His condition 
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wie weree - more pain, more vomitting, short breath. * * * There 

were marks = black and slue marks en the back * « * gaused by glass 
eups. They used them a good deal in \urepe ~- in western Surepe. 
There is a aystem of cupping and it is used for evary and ali kinds 
of ailments « a regular panacea * * * they apply the eups by heating 
im het water chad they rub im alcohol to form 2 vacuum in the cups « 
they apply them out waiting for coolings" the applicetion of the 

cups “draws the flesh." The doctor then communicated with the 
Ameriean Medioal Asseeistion and with representative of the Departe 
ment of Sduestion and Registration in reference to (ofendant's treat- 
ment of the preaccuting witness. The svidente shows that on the day 
the prosecuting witness exlied wpen defentant be wae toe weak to walk 
ané that his cousin teok him te defondent's office in on eutomebile. 

the prosecuting witness testified, im eubstanee, thas he found defend- 
ant in his office, “a basement office in there, ant » desk ané a 
ehairj" there was a table “like a doctor's teble:" there were aum-ray 
iemps in the place and eleeirieal equipment fer macexn¢s trestment, 
thet when ha entered the office defendant leaked «t him an’ ssid, "You 
are «iek;" “He anid i get Drepsy, snd he said he woule curs me, and 
he said if | ge to & medical man then i would heve io arrange with 
the umiertekers. * * * He say thet he geinmg to cure mo." ‘Tho eitness 
further testified that he stripped te the waist and lay on ‘he table 
amd thet defendant rubbed him with something and used the masenge 
mechine; that while he wae lying on his stomach the doctor applied 
Vecuum cups to his Back for ebout four or five minutes, then wiped 
the witness, and said that he «ould be all right; that defendant then 
geve bim medicine and told him to take it) that efter the cups rere 
remeved he wis rubbed with ssivez that nineteen cups vere placed on 
his Back. ‘The witness, after identifying severe] botiles, also a bex 
ef aslve that defendant hat given him, further tewtified that defendq- 
ant told him te use the medicine amd “come back when it is gome and 
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get some wore;” that se gave defendant five dolisre; that he had 
geen Or. Swient befere amd after the time he enlled on defendant; 
that after the e411 he ecw marke on bis back “the sise of tne cups 
and in the same places ae the cups were placed upon his back, Bpen 
@reuc-exomimation the witness atated that ho wae very weak prior to 
tae call, “#0 sick i could uot ride in the street enrs” that chen he 
welked into defendant's offiew ihe lntter seid to Rim, “You get 
Drepay;" that defendent gave him ise bolileo of medicine and the salve; 
that defendant gave him a massage and “eo sum or mys treatments" that 
he saw mo sign om the door “indicating a medical docter or physigtany* 
that defendant “solid he wae going to cura me.* The witnecs further 
tated that he eae ferty-four years of age, “oa born in foland and 
went te school "sm Litsleaj” thet he was a farmer before he came to 
Snigagee 

Welter Negnans a counin af the presecuting witness, tent ified 
that he tesk the latter te defendant's place; that the effiece had a4 
@esk ant « table, “a few chairs, an offices dusk, omd there wae a 
medicine cabinet or something up ageimet the wall; * * * there were 
eleetrie lights im the Basement <nd an gisctric hert lemp above the 
table where thet man Jee Kagan hei to undrese :imsokt to the welet, 
and he wau getting a treatment down there *® * * and Jee Rogen get an 
@leetrie trentwents" that defendant *s.id that Jee Hagen had pleuriey 
* @ @ water under the skins (+ ‘that vere bie worde? As He saié 
he had pleurisy and he wnid ba would cure him. * * * Mane enid he 
would eure Joe and if he would leave it up to him he woult cove him e 
enly if he could ge down @ see & medics] doctor he would puncture hin 
and @maw water out ef Aim emf i: would be better to wee an undertaker 
firet « theese were the very words;” shat efter iefoniant applied the 
Vacuum eupe om ihe preaceuting witnewe he rubbed him with some Liquids 
that the prosceuting vitmess was undressed up te his waistlines that 


defendant maszaged the prosscuting “itmess with hie hendss “the cups 
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was applied by heating them ~ when he got them heated he would wipe 
them eff with alcohol and flash « littie flace in it on? he vonld 

slap it right on his back eo the vacuum vould efert pulling;" the 
eupe were "roughly, ene and three-quarters of on inch in diameters" 
that s6 soon *o the presecuting witmess took off hie clothes ond lay 
@m the table defendant “tapped him with his finger ali che way 

around - up in the fronts" thet after the prosecuting witness got on 
Bis clothes éefendont told him that he would cure himj that after the 
Prosecuting witness paid defendent five dollars defendant gave him 
‘the medicine. Upon crese-examination the witnews atated that when 
the prosecuting sitneas entered the office he “seid he waon't fecling 
well « he wee sick, * * © Mase locked at Aim and he said he had 
Pleurisy, * * * He told him te drep his clothes down to the waistline 
and he tock him over to amother corner of the besememt on that table 
@f his - told him to ley down aud thon he tapped him with hie fingers. 
** * He betted him with that electric«lamp ant them he gave him thie 
salve rub and then he geve tim the eups - Vacuum cupsj* thet <¢ofemdiant 
“gepeated a few times that he will cure himg * * * 1f he woul? co to 
@ medical cector he would be pumetured - it would be better before if 
he would go down and ose an wadertakerj" ‘hat part of the convere:tion 
was Palish ane part wae in “nglish. Upon redirect the witners stated 
that defendant told the prosecuting witmess that the latter Aad 
pleurisy. 

Defendant was the sele witness in his own behalf. de teati- 
fied that fer trenty years he had been in the “businexe of macsogings* 
that he hai a masseging table, “and workings and a vibrater that bee 
lenges io the massaging, and that is all I gets" that "1 use maseaging 
and ea vibrator an¢ an sleetrie lamp,” and salve in connection with the 
Masnagings that he mixes the salve and makes the Liquid medicine. 

"Mr. Chenes (atterney for defendant): Mow, 46 you know unat the 
Tiguid contents of the mixture is? (Showing the witness one of the 
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betiles given the prosecuting witness.) A. You. * * * Gough 
ayrup, seventy-five gallens + and I uae cight dosen ef eggea snd 
thirty-five pounda of roek-eundy ~ pure rock-eamdyj" Vhet the sulve 
@entains csesin, “petroleum jolly and some other etuff ~ cil. §, 
Neve you in your office and in the baxvement amy cther medicine 
excepting @m ssive? A. | got morn, Ge Kewe you any other mede- 
feine? * * * A, Stomach ramady.” The witnexs then testified that 
he geve the prosccuting witness a naevnge trentmenty ") give meeusage 
with my hands and «ith my vibrater under an electric lamp; then I 
give him medicine - ay own medicine it “age. * © * And s@mething elaw, 
the ative. * * * 4. id you tell him he get Prepay? A. I nover 
examined, = know nothing, I am nos s physidian. ¢. Sid you tell hin 
he had plauriay? A. I newer told hime Qs Did you any to him that 
you would cure him? A. J mover endd thabe Ge “Rat did you say 
then? A. I soid if he go om my prescription, what I told iim, that 
hie wife cheli give him every evening - bring im circulation, he 

ie geoimg +0 geoi relie?, that ia uli i told Bim. G. You did nes told 
him you would cure Him? A. Moe" The witness then testified that 
he used the vacuum cape upon the prosecuting witnena, beonase “it 
Brings the bleod to wlrewlation."* Upon ernge~exsmination be follewing 
@courred: “Q. #hat is your businere, Hrs Mage? A. Waseeurs Ge 
Te thet strietly your buwiness, Meesour? A. 1 cell my medicine 
Besides being a Masseur. + You just stated yeu wore going to 
give him seme relief <- from what, Mrs Mean? A. rom the paia that 
he hago Gs Where did he eay he hae the pain? A. Abdomen, * © # 

Ge You say thie medicine you gave Aim was for a eougs? Jan't chat 
whet you eststed <A. that is «a stomach remedy and ¢ough wecicine, 

Qe het did you give it te him for, couch or stowach? ¢. I gave it 
$e him fer Bleed cireulation. * * * ¢. You eay ft ie « sliowach remady 
and agugh medicine - ali right, did he hove s eowgh? A. Wo, ¢ nevor 
heard him coughs Gs He complained of pains in his stemech to you? 
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Ae He compleineé me. . And you gave him this medicine? A. Yes. 
&- Ané you seld it to Kimi As He anked me for the modigine. Q. 
That happened te the salve, whet is that for? A. For using te 
hands, {+ “hat ia it supposed to do? A. Bring the bleed in 
circulations * * © &» Mie Mnsn, when Joe come inion your place he 
made geome complaint te you that he weem't feeling well?’ A, You. 

Qe You gave him a trestment? Ae Yous, * * * G. You 4id prescribe 
that medicine? As i newer preseribed it. G. You gave it to sim? 
A,» Yees Mre Cooney (sttermey for defendnnt): I objeet. The Courts 
Sustained. Mr. Gonnery (atterney for plaintiff): G. And you seld 
it to him for Five Pollars? A. Yoo, air, @. Sow, Mrs Hama, of a 
matter of fact, you made « living for the lawt twenty yeuors, heven't 
you, dy selling thie medicine and exive? A. And the mezseaging. 6G» 
And by uassaging, else io thet ceorrest? A. Yes, sir, * * * The 
Seurts G.» This bottle, “leintiff': axhibit one, this bettie here 
 (indtensing) what ¢o¢8 it ecenmtein? A. This is seasafrae and red 
olive and ginger reat powder and water. The Court: {. What in that 
Suppessd to relieve? Ae ring the bleed te cirewleation. ¢, This 
bottle, Plaintiff's Exhibit ene, wes contained in this papsr carton, 
wae At? Ae Woe Ge What ese im the peopor eortem? A. “tomach 
remedy, * * © Mx, Connery: Open it and lock at it if you want. 
(ir, Mase @pens box) A. Yes, sig. {2 This wae the medicine you 
gave nim internslly on thet day « is that the medicine you gave him 
om that day? A. I give him tve bottles, and that would be three 
BOtiles slready. {. Ia thie the medicine you gave im on that day? 
The Courts You say he has got two bottles? dr. Connery;  . Is 
this the medicine you gave him on that day? A» i gave iim two 
BOitles, All right, that in mine. ¢. How did you determine on that 
day that Joe came in there, November 5, 1934, that se ned poor blood 
Girewlation?’ A. ie come to me with that stery. {. “hat etery? 
A» He maid, ‘Mr. Mega I am ruined, - 40 you think that you should 
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cure me of this sickness}* ** * ¢. Did you ever study medicine? 

Ae We. Ge Do you know the sympteme for poor wlood ofroulatien® 

Ae Yous * * * Qe What ore she symptoms? A. That ia not in my 

Lime of bunimese, * * * @. What did you maseage him fer? A. 

give him relief. .. Relief from what? A. From. swelled up condi- 
Sion that he wae ims Q- “welled up condition was there - what «as 
welled up on him? A. Abdomen. G. You didn't «ive bim » RagAAge 

for his blood cixewlation? A. Yen, for ths bloo! circultion. Q. You 
way his stomach wie swelled up? A. Mot stomach, abdomen, « * & Qe 

Be you know if he had a awellied stomach, & svellet wtemeck on that Gay? 
thy did you give him a maweage? A. To give him velie! fron ewelled wpe 
The Court: (. Where wan he awellen? A. ©11 ever in the sbd omeme 

Mee Coumery: &. As a matter of faet you didn't knew whether that would 
@ave relief or inerease the pain? A. I gueus that eave im relief. G. 
Mo guessing, to you know? A. I never con eay yes for eure; I get 
‘thousands ef people, * * *® Yr. Cowan {attorgsy fer plaintiff): ¢. 
when he came te you, Mr, Mata, did te aay he wen in pain’ A, He teid 
mes {+ He complnined ef paim, didn’t ke? A. You.” The witness 
demied that he told the prosecuting witmess thet he hed dropay, pleuriay 
or “water on the belly.” t the close of all tha evidences th« court 
stated thet there wee a elear ease against defendant, and thereupon 
eouneel for dofendent requested to be heard, “on the #roand the certion 
24 ie unconstitutional.” 

Defendent contends that maseaging and using @leetric vibreters 
amd ¢leotri¢ lamps upon the human body dees not conatitute « vigletion 
ef the Hedical Practice Act of this state. It may be concede? that cuch 
treatments, stomding alone, weld mot constitute « vieletion of ‘hat 
sete Defencamt further contends that wader his tra¢e-mark he hod a right 
t@ sell his patent medicines and the cele of patent medicines iz mot 
tFeating Lumen ailments within the provisions ef Ssetion £4. th may 
MAs® Be conceded buat the mere selling of patent medicines ia not « 
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vieletion of ssid Seetion., The trial court Seld that under the 
proof the defendant was clearly cuilty of a violation ef Section 
24, and we find ourselves in full accord with thie finding. The 


testimony of Ragen and hie cousin makes out o clear prima facte 
ease under Section 24. Indeed, ae the trial court held, defendant's 


testimony eupporta the charge. Mone of the oases cited in suppert of 
defendant's contention that the evidenes did moi show that he vielated 
Seation 24 apply to the facte of the instent ease. State Board of 
Mediesl Sxominers of Ws Jo + Dussinger, 164 Atl. 325, helde that the 
defendant, whe canducted = gymnasium where bathe and masexges were 
given and where electrical vibraters und sun~ray lamps were used, 

41d not violate the etetute of New Jeraey regulating the practice of 
medicine. ‘Thompeon vs States, 153 Ge. (Ala.) 469, holds that one 
giving maseages with his hands te two parties for whom he prescribed 
mo medicine, letien, or method of treatment for paing in the shoulder 
and meck is mot guilty of treating human disenses. Peayle vy. 
Hatticer,. 150 Tlie App. 44%, holds that the mere giving ef macaage 
treatmente professionally falle within the profesnion of a trained 
muree and ene who giver such trentaents is not recuired to be licensed. 
there the court held thet the evidenee did not show that the defendant 
had treated any of the parties for disease, or hud diagnesed the diffi- 
culties of any of the parties to whom she gave trestment ay being eny 
disease, and thet ell she did was te give mussage treatments. Peeple ve 
Garr, 276 111s 329, and People v. Smith, 208 11. 31, are not applicable 
to the facts of the instent onne. 

Defendant contends that the venue wae not proven. “uring the 
direct examinustion of the prosecuting witness the following eecurreds 
“G+ This all happened in the City of Chiesge, County of Cock and 
State of Tllimois? A. Fight." Defendant «rgues thet the werda used 
by the examiner di¢ not constitute a question, end thot the meaning 
of the word “right" eannot be dotermined with any certainty. ve 
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find no merit in the contention norargument. Wo objection ma made 
te the form of the question, mor the anewer, end it ie somewhat 
@iffieult te treat the contention seriously. Im addition te the 
feregeing teatimeny the application made by Be. Fo Maze & Cos, of 
Thiesge, Illineis, to the United “tater Patent Office in the matter 
of the trade-mark, and which wee intreduced by defendant te juetify 
his sale of the patent medicine, staten that 3. PF. Maan & Soe io a 
firm domiciled in Chiesge, county of Conk and State of iLlinwis, «ad 
doing business there, ond attuched to the application io am affidevit 
by ¢4efendent which in headed, “State of iliimeia county ef Gook «a2” 
The certifieste of the United Stetes of Ameries in reference te the 
trade-mark stetem, “Bs Pe Maan & Cos, of Chienges illineia." There 
are » Muriber of statements in the crifence thet tend to show thet 
the witnesses for beth sides lived in Shiesge, Illineis,. 

Defendant contends that the evidenes fxila te establish the 
guilt of defendant beyond a reseoncble doubt. Ye find no merit in 
thie contention. “e are satiefied that the finding of the court 
wee fully worranted by the evidones. 

Defendent contends that while the information charges dsfend- 
ant with a vyielation of Section 24, the judgment of the court finds 
him guilty of «a vieletion of Section 26, and that the judgment entered 
io therefore an esroncous one. ‘There is merit in thie contention, 
The court found defendant “guilty in manner and form sa churged in the 
information hereim,y” and sentenced him to vix months in the Mouse of 
Serrection. This was a correct finding, and the sentence lmponed 
was fully warranted under the cvidence, 
and the pe aye agent Me yoda s m Posenad Pay Retry cuues 0 eaten 
tained in the informetion, and the finding ef amd the sentence im 
ae est BEVERSAD “ITM PIRScTIONS. 


Mllivan and Friend, JJs, concurs 
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THE PIRSGT WATIONAL BANK OF 
CHICAGO, an Trustee, 


Appellant, APPRAL PROM SUPERIOR 


COU? OF COOK COUNTY, 


283 1.A.643! 


Mi. PRESIDING JUSTICE SCANLAN USLIVSRED THE OPINION OF THES COURT. 
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First Union Trust and Savings Bank, a scorperation, filed 
ite bill te foreclose a trust deed executed on June 15, 1926, by 
defendant Melbert W. Lorch to secure sixty-one bonds aggregating 
$30,000. “Melbert W. Lorch * * * disappeared (apparently a suicide) 
_* * *® on Gctober 3, 1926." By mesne conveyance Harry &%. Lerch and 
Lorraine Lorch, defendants, became the legal owners of the propery 
in qu@éstione An amendment and supplement te the bill sete forth the 
consolidation of Firet Union frust and Javings Bank with The First 
Hational Sank of Chicago, a corporetion. The couse was referred to 
a master, who found (inter alis) that bonds Jos. 1 te 9, both in- 
elusive, each in the sum of $500, had been paidys that bonds Hos. 10 
te 31, both inclusive, beceme duc, by their terms, on July 1, 19512) 
that on January 30, 1932, Harry %. Loreh and Lorraine Lorch entered 
into a written extension agreement whereby tho time of payment of 
the outstanding vonds was extended eo that they beeeme duc Jenuary 
1, 1933. The master further found that when the bonds satured “Harry 
S+ Lerch and Lorraine Lorch, his wife, ¢id not, mor did any one for 
them, or in their behalf, or any, or either of them, pay seid principal 
end interest so maturing on esid lst dey of January, 1933, or any pert 
theresf, but did make default in thet respect, which default still 
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ole: 
continuess” that the tote] amount due complainant was $51,617.53; 
that by the terms ef the extension agreement Harry %. Lorch and 
Lorraine Lorch, hia wife, agreed te pay the principal indodtedness 
in the amount of $25,500 and interest thereon, and that they were 
therefore personally lisble for the indebtedness in the amount of 
$30,398.13. The exeeptions of said defendants te that part of the 
master’s report finding that they were personally liable fer the 
seid indebtedness were sustained by the chanceller,. 

Plaintiff contends that the chancellor erred in sustaining 
ssid exeeptions to the report, and further erred im failing to find 
in the dseree that Harry &. Lorch and Lerraine Lerch were personally 
liable for the debt and subject te a deficieney deeres and execution. 
Whether or not the extension agreement makes them personally liable 
is the question before us for review. 

The extension agreement recites the essential parts ef the 
trust deed and bends, that Melbert ¥. Lerch had eaused bonds 1 te 9 
to be paid, and thet the balance due, $25,500, untured July 1, 1931. 
It further recites: 


“AND “HERWAS, the ssid Harry 4. Lerehy as present ower of 
the premises deseribed in said Trust bead, desires the owner or owners 
of said unpaid and outetending bends to extend the time of payment of 
the principal of ssid bonds se thet all of said unpaid and outetanding 
bonds secured by said Trust Deed, aggregating the principal sum of 
poe + tart Thousand Five Hundred Dellars shall be payseble as hereinafter 
eet forth; 


"HO”, THEXEYORE, in consideration of the premises and the agree- 
ments hereinsfter made to be kept and performed by the seid Marry 5. 
Lereh and Lerreine Lorch, his wife, the time of payment of o11 of the 
unpaid and sutetanding bonds secured by seid Trust Deed, being bonds 
numbered ten to twenty-four,boeth inclusive, for the principal sum of 
One Hundred Pellars each, bonds numbered twenty-five te fifty, both 
inclusive, for the principal sum of Five Hundred Dollars each, and 
bonds numbered fifty-one to sixty-one, both inclusive, for the principal 
sum of One Thousand Dollars each, aggregating the principal sum of 
Twenty-five Thousend Five Hundred Dollars, shall be and are hereby 
extended so that the principal sum of soch and everyone of ssid out- 
standing bonds heretofore deseribed shall be payeble on the first day 
of Janusry, 1935, together with interest on ench ef ssid bonds from 
duly ist, 1931, until maturity at the rate of 6% per annum, paysble on 
July Ist, 1932, if sufficient funds have been deposited as hereinafter 
required to pay such interest, cthervise with interest at the rate of 
6% per annum from July lst, 1931, until maturity, payable on January 
ist, 1933. Said bends and interest payments shall bear interest at 
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even por cent y annum after due, whether by the terms 
ints wate or this caredneath or by election ase hereinafter provided. 
All bende and interest to shell be payable in gold coin of the 
erent standard of weight ant fineness ot the office of the Firat 
Seton Trust and Usvinge Bank, (hiengo, Illinois. 


“IN CONSIDRATION of auch extension, and the sum of one dollar 
to the undersigned in hand paid, the recei»t and sufficiency ef which 
is hereby acknowledged, the undersigned, Harry 4. Lerch and Lorraine 
Lereh, his wife, covenant and agree that: (1) commencing on November 
10th, 1931, and on the tenth day of eneh and every calendur month 
theresfter to and including the month of December, 1952, the undersigned, 
S&S. Lereh and Lorraine Lorch, hin wife, or their duly authorised 
agent will deposit with the First Union Trust and Savings Bank the net 
ineome for the previous month after deducting operating expenses, in- 
eluding taxes subsequent to the year 1929, ond epecial assesoments re- 
eeived from the property securing the above Trust Deeds aleo « complete 
atatement of operation, which statement shell set forth in detail all 
items of yme and expenses and the amountw thereof fer the previous 
month; (2) to operate and contre] the improvements located on sueh 
emises in an efficient and businesslike memnor, ead to keep and maine 
Cain euch premises in good repair; (3) te operate and manage such 
premises and the buildings leeated thereon without charge or obligation 
to any of the heiders of bonds secured by said Trust Deed, Trustee or 
its successor Trustees thereunder; (4) to pay the general taxes for the 
year 1929 levied aguinst such premises before any sale ef said premises 
for satisfaction thereofs (5) such bonds are evidenee of a valid debt 
for the egate principal eum of twanty-five Thousand Five Hundred 
Rollaras (6) to pay the same and interest thereon as previded in this 
‘agreement; (7) that all of the terms, covenunte and provisions in said 
bonds snd Trust Peed contained shall stand and remain unchanged and in 
full vores and effect for said extended poried, and any subsequent 
extension thereof exeept only os the same are hereby er by any subsequent 
extension agreement specifically varied or modified, and to keep and 
orm all of the terms, covenants and provisions of said bonds and 
rust Yeed oa hereby or hereafter modified and of thia agreement, and 
that in the event ef defeult in the performance of any of the terms, 
covenants and provisions herein, and/or in seid vende and/or anid Trust 
Deed contained, the whele of said principal swa, together with acorued 
interest thereon shall, at the election of the holder or holders of 
said bonds, become due and payable and may be collected in the same 
manner by foreclosure or otherwise in accordance with the terms of said 
bonds and as provided for in said Trust bead ae if thie extension had 
not been made; anything hereinbefore contained to the contrary notwith- 
standing; (G) that the time of payment of one or more of said bends or 
amy part thereof may he extended from time to time herenfter upon such 
terms and conditions as may ba agreed upon by the ties making such 
extension including the inerease of the rate of interest thereon and any 
amendment to or change of the terms, covenants and provisions of said 
Trust Deed and/or said bonds, all upon the written consent eof the under- 
signed, and that no such extension, amendment or change shall modify, 
alter, limit, ralease or affect the liability of the uniersigned for the 
payment of said bonds and interest thereon ar the lien of said Trust Deed; 
and waive presentment for t,» motice of dishonor, protest, notice ef 
protest and diligence in etatestion as te any evidence of the indebtedness 
aforesaid or amy part thereet; (9) that all of the terms hereof shall he 
binding upon and inure te the benefit of the respective hoire, legal 
Tepresentatives, successors and seaigns ef the undersigne¢ and the helders 
of seid bonda. 


"IN “VEFY GAR ef partial payment of any of said ouletanding 
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and unpaid bends er the in ereat therson, such parti@ payment shall 
be noted thereon. 


“HOTHING HANGIN contained shall be construed as a novation 
or sv in any way modifying, altering, affovting, releasing, or 
Limit the Liability, rho primary or secondary, @f the und ere 
signed for the mt of any ovum am aceared to be paid by waid Trust 
Reed, but the right of recourse agaimet the undersigned ie hereby 
expreasly reserved. 


"WITNESS THT BAMDS and eeela of the undersigned this 30 day 
6 aap andalieaamal “HAPEY 8. LOCH 


*“LOUR AINE LOD CH eek. 

Plaintiff contends that the extension agreement epecifiesliy 
provides for the peyment of the bonds by Harry §. Lerch ond Lorraine 
Lereh in accordance with the terma and provisions ef the trust deed 
ae extended, Defendants contend that the only liability ensumed by 
eaie defendante was to pay the debt an provided in the agreement, 
Vines Dy turning over the met income of the property te plaintirf 
and "to manage and control the property efficiently, to make ne charge 
therefor, and to rendsr monthly etatements, 211 for the direst benefit 
of the bondholders.* Heth parties agree that in determining the ine 
stant question tho entire extension agreement must be considered, 

What wae the situation at the time of the meking of the agron- 
ment’ The signer of the truct deed and bends bad disappeared «ix 
years prior to that time. Defendante state that he hed appsrontly 
committe: auleida. It is clear thet they desirad an extension ia 
order to protect their title, to stave eff foreclosure proceed ings, 
and to save xeevivership foes and other costes by collecting the ronta 
themmelvee and depositing the sume against the indebtedness, “hy 
should plaintiff enter inte the extenaion agresment unless it reesived 
semcthing in return? Zt cewld have gone ahend, foreclened, and had a 
receiver appointed, But, az the extension agreement reciten, “darry 
S. Lorch, ae present owner of the premises ¢eseribed in gid Trust 
Deed, desires the owner or owners of said unpaid and outetanding 
bonds te extend the time of payment of the principal of said bonés 50 
that all ef said unpaid and outstunding bends aocure’ by seid Trust 
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Deed, aggregating the principal sum of Twenty-Five Thousand Vive 
flundred Pollars shall be payable ac hereinafter set forth." By 

@leuce 5 of the agreement defendants seknowledge the (debt, and it 
seeme clear to us that by clauses ¢, 7, 8 and 9 defendents agree to 
pay the bonds und interest in sccordence with the terme ond provisions 
of the trust deed a» extended. It would be idle to argue that there 
was no consideration for such an agreement. Melbert Lorch wan either 
dend or, if living, wie no longer interested in the matter of the trust 
deea@ and bends. Harry Lerch ond Lorraine Loreh were vitally intere- 
ested in securing the extension. At the time the agreement wac signed 
it was practically impossible, because of the great deprersion, fer 
mortgagers to uset their mortgage obligations, but it wes the commen 
beliof that if « year's extension could be secured the properties in- 
volved could Sec caved. Defendants’ promise to pay, ant their premise 
te do certain things under cletises 1, 2, 3 and 4, sre distinct ami 
separate undertakings. Defendants’ handling of the property, in Liew 
of 4 receiver, wos for their benefit, as it afforded thom « better 
Opportunity to conserve the property and to pay the bonda. But te 
sustain the argument of defendants that all that they assumed, under 
the extension agremsent, was the duty to manage te property and te 
derive, for the benefit of the bondholders, the miximum income, «% no 
eont to the bondhélders, would require the elimination from the agree- 
ment of elauser $ te %, If the agreement was intended to relate only 
te the management of the property end the application ef the proceeds 
to the reduction of the debt, it would have deen o very simple matter 
to have #0 stoted in an agreement. Their present position seems to 
be # clever afterthought. Im our judgment the chenesller erred in 
sustaining defendants! second, thir¢, fourth ond fifth exceptions to 
the mester's report, end further erred in not finding in the deoree 


that Harry 5. Lerch and Lerraine Loreh were personally liable fer the 
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dedt and subject to a deficiency decree and execution. 
the finding in the deeree that Melbert ¥. Lorch, who was 
mot pervonally served, was subject te « duvicioney decree and 
execution was, of cours?, af erroneous one and should be eliminated 
from the decree, slithough pleintif’ hes ne right to complain of 
the finding. 

§ The decrees, in wo far xe 1% exempta Sorry &. Lorch ant 
Lorraine Loreh from personal lisbility on the debt, and aleo in se 
far as it finds that Melbert ¥. Leoreh is personally liable for the 
payment of the amounts found due, is reversed, amd the enuse is 
remanded for further proceedings in conformity with the views herein 
expresaad » 


USCREE RAVSRSer IW PART AWD CAUSS RSMANDUD 
ITH DIRBVOT IONS, 


Mwllivan and Friend, JJ., concurs 
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PRANK Me MeCARTHY COAL COe,y 
@ corporation, 
Appellee, ) APPHAL FROM MUNICIPAL 
Ve ! COURT OF CHICAGO. 
RAGLE LWUSMYITY COMPANY, ) Og TFT A cf f/f 2 
a corporations Pd & oO Leite 4 3 
Appellant. 


Mi. PPESIDING JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT. 


Plaintiff sued defendant in the Municipal court ef Chieage 
in a contrect action. The ease was tried by the court. There was 
a finding for plaintiff and its damages were azcsessed in the sum of 
$214.92. Defendant appeals from a judgment entered upon the finding. 

The statement of claim alleges that defendant issued a seliey 
to plaintiff by the terms of which defendont agreed to insure and 
indemnify plaintiff from any and all lese or damage by reason of 
robbery of paymaster, meseenger or office, for a period of one year 
from Mareh 1, 1935, to Merch Ly 1934, provided that the robbory “secur 
during the hours of 7 Ae Me to 7 Ps Hej" that on March ll, 1933, be- 
tween the said hours the president of plaintiff corporation “was con- 
fronted by two white men with revolvers ami foreed to open the safe 
on said premises st 455 NO+ Crawford Ave. in the City ef Chicago, 
illinois and that the sum of $429.85 in curreney was taken by said 
robbers; * * * that it had a similar policy of imserance with the 
Fidelity & Casualty Company, a Cerp., and that it also presented 
proofs of loss to said Company and that it hag received a pre-ration 
of fifty percent of said loss, or $214.92 from said Companys; * * * 
that it has suffered a loss in the sum ef $214.92 and thet although 
it has repeatedly requested said defendant to pay seme it has nege 
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Sacked and refused so to do.” The sole defense set up in defendant's 
affidavit of merits was that the robbery occurred before the hour of 
7 aeme and that therefore it did not fall within the terms of bine 
policy. 

Defendant states: "The parties stipulated that there was @ 
bone fide hold-up, on the date shines, that the amount of the less 
is correct, that the loss occurred within the premises, and that the 
policy contract was still in effeet an the date of the losse There 
was no dispute over any ether condition except the time of the hold-up 
and lows, so that the sole question for the Court to determine is 
whether or not the rebbery and lose occurred within the time limitation: 
as fixed by paragraph indicated by Roman numeral III of the first page 
of the policy contract and as set forth above. That is to say, did the 
less occur during the hours beginning at 7:00 o'clock A.M. and ending 
at 12790 ofelock midnight. Yotice and proof of lose within the ree 
quired time are admitted." it contends that the burden was upon plain- 
tiff to prove by a preponderance of the svidence thet the loss oceurred 
during the hours beginning at 7 o'clock aeme and ending at 12 o'clock 
midnight, and that plaintiff failed to sustain the burden; that the 
finding of the trial court that the loss occurred within the time fixed 
by the policy is manifestly against the weight of the evidence. After 
a careful consideration of the facts ami circumstances in the recerd 
that bear upon the instant contention, we have reached the conclusion 
that the contention is without the slightest merite 

Defendant contends that “the court erred in refusing to cllew 
the defem@ant's motion to strike the plaintiff's testimony fixing the 
time by a «histle mot preperly identified or compared to a wateh or 
Clock." There ia no merit in this contention. The «itmsss Lassar 
testified that the robbers left tue office a litile past 7 o'clock ae me 
The following then occurred: “Q. How do you fix it as being after seven 
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e*elock? A. Becuuse the whistle had blewn over at the Northwestern 
car shep. @. Where is the Northwestern car shop with reference to 
the Frank icCurthy coal yard? A. it is right acress from our yard, 
Q@. The yard is on Crawford avenue? Ae Yee Qe And the Northwestern 
ear shops start st Grewierd Avenue ami go west, is that right? Ae 
Yes. The Ceurt: Qe Did the whistle blow before they came out of 
the building? A. Yes, sir. * * * The Court: @. When they opened 
the door and came out the whistle had blown already? A. Yeusy the 
whistle had blown alreedy. Ure Wilber (attorney for defendant)s I 
object to somethimg sbout « whistle having been blowne the Courts 
Overruled. @Q- The seven o'clock whistle had blown? A. Yeoe Mr. 
Wilber: xeeption." It further appears that on eross-examination 
eounsel for defendant cross-examined the witmess at length in refere 
enee to the blowing ef the whistle. luring the cross-examination the 
witness stated that fer 135 years he had heard the Yorthwestern whistle 
at 7 o'clock ac ms and that he hed at times set his wateh by it. It 
will be moted that the witness testified to the blowing of the seven 
@*clock whistle without objeetion, and thet the sole objection war 
made 0 ean answer subsequently made by the witness. Defendant made 
no motion to atrike plaintiff's testimony in reference te the blowing 
of the whistle. Had defendent properly preserved the point it now 
makes there would be no merit in it. 

Tt is mot without some sisnificanee thet Fidelity & Gasvalty 
Company paid ite pro-rata shere of the loss sustained by plaintiff. 
The trial court was not favorably impressed with the defense and was 
evidently of the opinion that defendant was seeking to evade the paye 
ment of a just claim. From « reading of the entire evidence we get 
the same impression. 

The judgment of the Municipal court of Chicego ie affirmed. 

JEDGRENT APFFIVMEDe 


Sullivan and Friend, JJ+, concurs 
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CG. J» STREHLOV, ) 
Appelles, 
APPMAL, PROM MUNICIPAL couRT 


ve 
OF CHICAGO. 


WSSTShN UNION TELSGRAPH 
COMPANY 
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Me PRESIDIWG JUSTICN SCANLAN DELIVERED THR OPINION OF THE court, 


Plaintiff’ sued defendant in « contract action. ina trial 
by the court theres wes a finding in favor of plaintiff and his 
_ @amages were assessed in the sum of $956. Defendant apyeals from 
a judgment entered upon the finding. 

Plaintiff's statement of e¢laim alleges: 


"1, Plaintiff resides at 1725 Mohawk Street, Chicego, 
Tllinois, has subscribed to the services offered by the Uegazine 
of Well Street and makes investments from time to time, 


"2. That en to-wits July 18, 1943 the plaintiff was the 
owner of 160 shares of Distillers Seagrama, 


*3. That on to-wit! the 16th day of July, 1933 the 
Inveetuent and Business Poreeast of the Magazine of Vali Street, 
90 Bread Gtreet, Hew Yorks delivered te the defendant a message 
whieh the defendant secepted to be transmitted by defendant'< 
telegraph wime from New York City to Chicsgo, fer compenszt ion 
to be collected from the plaintiff upon delivery, the meseage 
being o@ follows: ‘Nount Caspian Disiiliers Seagrams,' being 
® code message meaning, ‘Close eut at the market Pistillers 
Corporstion--Seagrams,' the wire being depasited approximately 
8:55 Ae¥. Yastern Standard “ime. 


"“4e That the defendant did not deliver the exid mecsage to 
tte plaintiff by reezen whereof the plaintiff was prevented from 
disposing of hie enid stock aforessid at the then prevailing market 

fees for said steck which averaged 473 that when plaintiff 

earned of the mesenge, he immediately ordered anid «tock seld 
and raceived therefer $38.00 per share} that plaintiff hoe been 
grieve damged through the failure end neglect of the said 
detendant to deliver said message in the sum of Nine Hundred fifty 
Dollars. 


Plaintiff” states his theory of fact as follows: 
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"Plaintiff wan ao subscriber in good standing in Investment 
and Business Foreeast of the Megasine of Wall Street on July 16, 
1933, and on that date the Telegraph Company received a message 
filed with it by the Investment and Business Foreesst of the Magazine 
ef ¥all Street st $:55 AeM. Santern Standard Time, addresved te the 
intiff, to be sent by defendant ever ites wires, and for which the 
efondant was te reseive c meation from the plaintiff at time of 
delivery; that the text of the message Feud, ‘Kt. Campion Distillers 
Seagrams’ and was signed, ‘Weodhaven'; that the message de-coded 
meant, ‘Sell at the market Distillers Seagrams'; that he did not 
reecive the mescage; that the message should have been delivered te 
him prior te the opening of the steck warket in Chicago; that had 
he reesived the message, he vould have ordered his steck, consisting 
of 106 shares Distillers Seagrams, sold prior to the g@psning of the 
Market; that on the morning of July 18, 1935 he wae in hie broker's 
office about 19:00 o'clock, which was one hour after the opening of 
the market and one hour after telegram chould have beon delivered, 
amd moting the fluctuating of the market, puis in an order for the 
sale ef 16 shares of stock et 483; nine minutes Ilster he ordered 
stock sgld at market, and was later advised his steck was sold for 
383; that the market at the opening and up te the time of his arrivel, 
was in exceas of $47.50 per sharej tout because the telegram had not 
been delivered, he lost ah average of $950; that the ‘elegraph Company 
hendled in excess of 580 messages identigal te this one in the Chiecage 
area, knew that 1t referred to a financial tranesetion to either buy 
OF sell on the markets thet the Telegraph Company admitted, through 
ite agent, Mise Houle, that it had reecived the mesenge addressed te 
Ge Js Strehlow and read him the message over the "phone? that subse- 
quently, the Telegraph Company admitted in writing that the pores 
‘had gone astray and requested damages to be itemized: that plaintiff 
#ié so and wix months later the Telegraph Company declined to pay, 
stating it had not reecived the message,* 


Defendant's theory of defonse, in part, ia as follows: 

"(a) The defendant did not receive nor accept any telegram 
for delivery or transmission to the plaintiff ag alleged in the state- 
ment of claim. 

“(b) Plaintiff could not recover damages inasmuch as the 
message was in code, and did not disclose upon ita face that it 
related to a business transaction and did not disclose the transaction 
so far es was necesuary to accomplish the purpose for which sent. 

"{e) The defendant not being advised nor having knowledge 
of the meaning of snid code mensage, no damages could have been in the 
contemplation of the parties at the time of the making of the contract 
aa the probable result of a breseh of contract of transmittal." 

Plaintiff wis a subscriber to o “financial service" rendered 
by the Investment and Business Forecast of the Magazine of Wall ‘treet, 
lecated im How York City. Magnzine had been furnishing plaintiff with 
recommendations regurding the purchase and sale ef stocks. On July 
17, 1933, after the roceipt of a telegram signed "Yoodheven" (voodhaven 


being the code signature of the Magazine), he purchased 100 shares of 
Seagrams Distillerse It is cenceded that he did not receive a 
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telegram from Magacine on July 14, 1933. It is undisputed that 
on the morning of that day defendant received from Magazine a 
measage rending, “Mount Caspion Divtillers Seagrams” signed “Woodhaven,” 
together with a galley or list ef names to whom Magasine desired this 
message to be sent. Magacine was in the habit of filing with defendent 
messages to be sent to ita subseribers, and to facilitate the handling 
of these meesages defendant hed “preswrranged books or liste of nemes 
te which the ¥Yagazine referred when it desired to send telegrams to 
@ertain of these lista; that the nemes on the liste varied in number 
from 200 to 1690, and thet they were subject to change from day to 
day as the subscriptions expired or were renewed or new subser ibere 
ebtained." Osefendent concedes that prior to July 18 Strehlew had 
been on a List of names furnished by Ragasine, but itn testimony shows 
that plaintiff's name did not} appear on the liet ef 882 namea attached 
to the mesecge in question filed by Magazine on July 16 and that there- 
fere the telegram was not nent te him. A letter of Magazine to plain- 
tiff dated Auguet 4, 1933, regrets that plaintiff should have received 
letiers from Magezine coliciting his subseription renewal “after it 
had already been received, and we have corrected the clerical error 
that resulted in this.” ‘the letter further states: "Our telegram 
‘elose out at the warket Distillers Corperation-Geagrama' was aans 
eut ‘rom this offices at approximately 4156 A.M, astern Stantard time 
on July i6th.* It will be noted that Magazine does net state in this 
Letier that plaintiff's meme was om the List it furnished that day * 
defendant, sltheugh the letter was in anower to plaintiff's letcer of 
complaint. Plaintiff did net eall as a witnens anyone connected with 
Magazine te show that the list furnished defendont on July 16 contained 
pininsiffts name, although depositions were tuken in New York City in 
Yebruary, 1935. 

Refendant contends that it was incumbent upon plaintiff te 


prove that it reecived or secepted the alleged telegram fer delivery 
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te plaintiff, as alleged in the statement of claim, and strenuously 
argues that the trial court's finding in that regard was against the 
manifest weight of the evidence, After « onreful examination of 

the entire evidenes besring upon this contention we have reached 

the conclusion that the contention is » meritorious one. In an effort 
te sustain the burden of proof plaintiff was allewed, over the objec- 
tion of defendant, te testify that about July 21 he hed received « 
letter from Magazine which stated that a telegram had been sent to 
him on July 18 directing him to sell the stock im question. Plaintiff 
was also allowed to intreduece, over the objection of defendant, the 
letter from Magazine, dated August 8, 1933. It seems hardly necessary 
te stete that this oral testimony and the letier were not competent 
egeinst defendant. Pleintiff attempts te justify the intreduction of 
the letter by cleimine that defendant, by its cress-examination of 
plaintiff, made the letter competent. There is no merit in plain- 
tiff’s position. ‘Yhen this incompetent evidence is disregarded it is 
absolutely clear that the finding of the trial court wae against the 
manifest weight of the evidences, 

Other contentions are raised by defendant in suppert of ites 
argument that the judgment should be reversed, but in our view of 
this appeal we do not consider it necessary te pass upon the same. 

The judgment of the Municipal ne Page and the 
cause is romanded for a new trial. 


JUDGMENT KUVERSED AND CAUSES REMANDED 
YOR A MSY TRIALe 


Sulliven and Friend, J3+, concurs 
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ROBERT VERWON JONES and ) 
RLSIZ BROeW Jowes, 

Appelleen , 

) APPEAL FROM SUPERIOR COURT 
Ve 
OF COOK COUNTY. 

SPATS BANK OF CHICAGO, 

Appellant. 


283 1.A. 643! 


MR. JUSTICE FRIED OLLIVERAD THR OPIWIOW OF THE COURT. 


Defendant appenle from a deeree of the Superier court 
directing it to pay complainents $3880.37. The controversy 
arises out of the rescission by complainants of a contract for 
the sale of reel estate. 

It appeare from the record that January 50, 1931, defendant, 
as trustee, under the provisions ef a trust agreement creating the 
State Realty Trust, an unincerporated association, contracted in 
writing with complainants te convey te them by a good and sufficient 
trustee's deed improved real estate situated im the village of 
Tinnetka, for a stated consideration of $18,506. By the terms of 
the agreement the deed was to be subjcet to building restrictions, 
use and occupancy of the property, party walls of record, if any, 
genera. taxes for the year 1931 and subsequent yeers, specinl assesse 
ments thereafter levied or confirmed, all unpaid special taxes or 
special assessments levied for improvements net yet completed, 
soning, building laws and ordinances and to « trust deed from Jtate 
Bank of Chicego, aa trustee, te Toreman “tate Trust & cavinge Bank, 
as trustee, securing ome note in the sum of £15,000, due January 50, 
1936, bearing interest at the rate of 6% per eaunum, payable semi- 
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anminlly, in July and January of each year. As part of the purchase 
price complainants assumed and agreed to pay the mortgage indebtedness, 
and the belanee ef the purchase price, 95,500, was to be paid in 
semiannual instaliments in January and July of exch year, together 
with interest at the rate of 6% per annum. 

Paragraph 7 ef the contract conteined the following provisions 

“At the time ef the delivery of the deed hereunder the party 
of the first part agrees to deliver the guerantee policy of the 
Chieage Title & Trust Company in the sum of $18,500 in its usual form, 
guerenteeing the parties ef the second part against less or damage by 
reason of defects in the title of the granter te said premises at 
all gusrastes policies ef the Chieage Tite asi Trust Company and to 
yp wie aod gaa said trustee's deed is to be subject to, and to 

Mereh 13, 1933, Hebert Vernon Jones, one of the complainants, 
tendered to defendant's representatives in gold certificates the full 
amount then remaining unpaid om the purehese price of the property, 
end demanded a deed to the premises and the guarantee policy provided 
for in paregraph 7 of the contract. The deed was tendered him, which 
he refused te sccept on the ground that e certein instrument mown as 
the Hoops’ covenant, which required plaintiffs to pay without objection 
@ertain special assesements which might be levied on the property before 
1938, created a defect in the title. ‘Sefendent’s representative there- 
upon suggested that the moneys to be paid by complainants should be 
deposited in escrow until « proper guarantee policy could be obtained 
from the Chieage Title & Trust Company. Jones refused to comply with 
the suggestion and demanded a return of all money paid by complainants 
under the contract, and, it being refused, they (the cemplainants) 
rescinded the contract and filed their bill of complaint seeking to 
recover the money paid by them te defendent under their contract. 

The sole question presented for determination is whether com- 
Plainants had the right to reseind. They based their rescission on 


the existence of «a certain instrument in writing, signed by VYilliam 
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He Hoops, dated September 19, 1922, which they contend impairs 
the title, and, unless removed, makes it impossible for defendant 
to convey to them such good and merchantable title as defendant 
agreed to convey. the provisions of the Hoops agreement are as 


follows: 


"Toe the President and Members of 
the Board of Trustees of the Village 
of Winnetka, Illinois: 


In consideration of the arene by the President and 
Village Clerk of the Village of innetka ef a proposed plat of a 
subdivision of the south fortysfive (45) aores of the west 
ninety (90) acres, of the northwest quarter (NW2) of seetion 
twenty (20), township forty-two (42) north, range thirteen (15) 
east ef the Third Pele, in Cook County, Tllinoiss also known as 
Winnetka Manor Subdivision, I do hereby covenant, undertake and 
agree to install and operste until such time a8 @ general drainage 
improvement to serve this and adjoining sections ef the Village of 
"innetka has been constructed, at my OWN expenses, an adequate 
storm water pumping plant te take care of sll the flood storm water 
upon said property, said pumping plant to consist of a eentrifugal 
motor driven pump with necessary automatic control, sump well, 
tnlet and outlet ypees omd ina building of mest and substantial 
construction. The tallation also includes ali necessary embank- 
_ Ments, ditching, drain pipes, culverts, gates and where reads act 

te. ee nts all necessary bank gravel or macadam placed upon 
Teadse 


I do further covenant, undertake and agree that as long 
as I remain the owner of said property I will appreve, aecept and 
pay, without objection all special aasepements that may be levied 
prior to the year 1938 against said property for semitary and sterm 
water drainage improvement for the « @ amd adjoining sections of 
the Village of Yinnetka, and that im the enle of said property, 
either dirsetly through me or through any trustee whe may secours 
title to said Property for purposes of sale or otherwise, I will 
inelude in every deed of conveyance, or agreement for deed of con- 
veyanee of any portion ef said property, and cause seh trustee 
te imolude in every such dead ef conveyenes, or agreement for deed 
ef cony of any portion of said preperty, am express covenant 
that such property is sold subject to this undertaking and to 
other restrictions ae follows: 

(Im the Deed of Gonveyonee) ‘a, It is an express cendition 
of this conveyance that the premises herein described to be conveyed 
shall be subject to the Fm ipa of the zoning ordinances of the 
Village of Vinnetka, 1] nois,. 

(>). Mo building shall be erected or maintained on said 
lots less than tye stories in height and costing in its construction 
less than Ten Thousand Dollars ($10,000.00) (necessary garage, barn 
and outhouses incidental te said building exeepted). 

(ce). It is an express condition ef this conveyance that 
said second party is in all respects subject to and bound by a 
certain written undertaking of William H, Hoopes, dated September 
29th, 1922, and filed with the Village Clerk of the Village of 
Vinnetka, Illinois, wherein Willian He Hocps, and his assigns, 
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agree to approve, accept and pay, without objection, such special 
assesements as may be levied prier to the year 1936 against said 
operty for the sanitary and storm water drainage improvement of 
this and ene sections of the Village of ‘innetka, Illinois. 
feregeing restrietions and conditions designated 'a,* 
'b’ and 'e’ ere understood by the parties hereto and shall be 
Ctistrned ae ovvemante og ra woe. the anne herein eonveyed.' 

z zr a Deed of Conveyans @.) ‘3% is further 
agreed by tween partie ue deed of conveyance 
herein seevides to be axecuted poh delivered by the first party 
(william He Hoopes or his sasigne) to the second party (purchaser) 
upon the performance of the conditions herein set forth, shall econ- 
tain the following restrictions, which should be construed as cove- 
nants with the land: 

a (Same as ‘a’ above. 
be po as ‘b’ abeve. 





This Doteetekting rat O binding alike on the heirs, 
executors, administrators and assigns of seid Yilliem 4H. Hoopa.” 

The deerece, foliewing the master’s conclusions and recommen- 
dations, finds that the foregoing agreement or covenant was inapected 
by Robert V. Jones, one of the complainants, who had notices and full 
knowledge of its contents and was therefore bound by the terms thereof 
and would be bound to approve, accept and pay, without objection, all 
special assescments that might be levied prior te the yeor 1938 
against the property in question fer sanitary and storm water drainage 
improvements; that the said agreement censtitutes « cloud upon the 
title to the premises whieh defendant had not removed «t the time of 
the tender to it by complainants of the emownt due under the terms 
of the contract for purchase; that complainants were not in default 
under the agreement, but tendered the amount due thereunder and were 
entitled to a deed cenveying « good and merchantable title te the 
premises and also te a policy guaranteeing euch titles that the tender 
was made in sufficient time te enable defendant to remove the 
objectionable covenant prior to the filing of the »i11l of complaint, 
and that there is ne proof in the recerd that the Chicego Title & 
Trust Company was willing te waive the objection and issue its policy. 

Defendant insists, and in fact the major portion of ite brief 
is devoted to the contention that the Hoops agreement was personal in 


its mature and net a covenant running with the land; that it did not 
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impair the title which defendant agreed te deliver and tendered to 
complainants; that there was no legs) justifiention for rescinding 
the contract on account of the covenant; and it is earnestly argued 
that the court must determine whether or not the preperty ic mibject 
to the Hoops agreement, end if it is mot, te held that there was an 
Unwerranted rescission under which complainants would not be entitled 
te recever the sums peid on account of the purchase price. 
As a prelude to this argument, defendent's counsel concedes 

that "4t is eften difficult te determine whether « covenant of a 
party te a contract is « covenant rusning with the land,” and in view 
of the difficulty had by the court in the leading case of Purvis v. 
Siuman, 273 lle 286, im harmonizing the various decisions on the 
subject, originating in Spencer's ense, 5 Goke 16 (1 Smith's Le G. 
145), we can readily agree with counsel. llowever, we are not called 

upon to adjudicete the rights ef the parties wader the Hoopes agree- 
| ment, and in fact «6 could not de se as against adverse vlaimantes 
unless they were made parties: to this proeseding. ‘Yhatever vievs 
the court may have entertained as to the covenant, it is sufficient 
to say that the doubtful import of ite character, as indicated by 
the sharp difference of opinion entertained by the parties hereto 
as to ites effect, fully justified complainants in rescinding the sales 
agreement becsuse of their reluctanee to teke a title burdened with 
& possible defect, the legal status of which could be settled only by 
subsequent litigation. Complainants contracted for « conveyance “in 
fee simple by & good and sufficient trustee's deed.* The title offered 
them by defendant was not such as wae called fer. “ince the court had 
mo means of binding adverse claimants te any construction it may have 
deemed proper to plece upon the Hoops agreement, or of indemmifying 
complainants, if its opinion supporting the title should turm out not 
to be well founded, complainants would have been left with = doubtful 
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title. Im this situation they were justified in refusing to accept 
the same and in filing their complaint fer the recovery of monsy 
theretofore paid. ‘There is abundant authority to support this 


conclusion. In Jirsbaugh v. Wittenberg, 509 Ill. 556, it ie anids 


(pe 541) 


"An agreement to sell and convey land is in legal effect 
an agreement to make a good title * * *. That would be so even 
if there were no contract or any covenant of warranty." 


Maupin on Marketable Title, pe 712, contains the following 
disousgsion on the subjects 


"®’ title is doubtful ‘where the sitle depends on the cone 
etruection and legal operation of some i112}-expressed and imartifieial 
instrument, and the court neolds the conclusion it arrives at to be 
open to rensonable doubt im some other court. Generally, it may be 
said that the opinion of the court upon any question of law on which 
the title depends, will not render the title marketable if the court 
thinks that another judge or other « tent percon might entertain 
a different copinion upon the seme question. The test ag te whether 
a title is doubtful or net upon a question of law, has been held to 
be the certain conviction of the court, in deciding the point, that 
no Other judge would take a different view.'* : 


(pe 721) "Ome of the principal reasons fer the rule that 
& purchaser cannot be compelled to take « doubtful title, is that 
the deeree of the court is met binding upon these whose rights in 
the premises give rise to the doubts of which the purchaser com- 
pPleins, they not being parties te the wuit for the specifi¢ per- 
formance. They might raise the seme question in a new proceed ing, 
and a different court with different lighte upon the subject might 
pronounce s judgment subversive of the title which the purchaser 
was compelled to takes * * * I% would be unjust to compel a pure 
chaser to take a title dependent upon a doubtful question of fact, 
when the facts prevented might be changed upon a new inquiry.* 


Im Street v. Frenchy 147 Ill. 342, it wee eaids (Pp. 355) 


“A doubtful title which » purchaser will not be compelled 
te accept, ia net only a title upon which the court entertains 
doubts, but includes also a title which alihough the cours has a 
favorable opinion of it, yet may reasonably and fsirly be questioned 
in the opinion of other competent persons; for the court has ne 
means of binding the question as against adverse claimants, or of 
indemnifying the purchaser, if its own opinion in favor of the 
title should turn owt not te be well founded; * * *," 


Theat defendant had ample opportunity and time within which 
te remeve the defeet is fully sustained by the record. Several 
confexences were had between the parties between December, 1932, 
and Mareh, 1933. Complainants twice tendered the balance remaining 
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due under their contract, and both times defendant offered them 
an insufficient deed and a poliey lacking the required guarantee 
“against loss or damage by reason of defects in the title of 
grantor.” Evidently the Chieago Title & trust Company refuse 
te waive the Hoops covenant and issue a policy subject only to 
the itema stipulated in the contract of sole. It was ineusbent 
upon defendant te cure the defect and tender complainants a merehantable 
title. Sufficient time elapsed for that purpose, and, having failed, 
complainants were not obliged to carry on negotiations any lenger. They 
were then warrented in reseinding the contract and recovering the sum 
paid by them on account thereof. Any other conclusion would produce 
the inequiteble result of ¢epriving compleinants, not only of the 
property which they agreed te purchase, but alse the sums paid by 
them on account of the purchase price. | 

Yor the reasons stated, the deeree of the “uperior court 


ig affirmed. 
ABVIRMSD 


Senmlan,; P. Jes and Sullivan, J., concurs 
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WILLIAM HANDEL, 
Appellee, 
APPRAL FYROM CIRCUIT COURT, 


28°83 GY 


Appellant. "A, 64 4" 


MK. JUSTICE FRIEND DOKLIVERED THR OPINION OF THE COURT. 


Ve 
Te be OPAT, 


Plaintiff brought an action en the case to recover damages 
for injuries alleged to have been suffered by reason of the pub- 
lication by defendant of certain libelous matter contained in a 
letter to one Agnes Devlin, Pureuant te an ex parte heoring, jwige 
ment was entered by default for $1,000 against defendant. Within 
thirty days thereafter defendant, as attorney pro se, presented a 
verified petition to vacate the judgment, and later by his attorney 
filed an amended petition incorporating substantially the allegations 
ef the original petition. From the refusal of the court te vacate 
the judgment, defendant prosecutes this appeal. 

The pleadings consist of a declaration, to which a desmrrer 
was filed and overruled. ‘Thereafter, defendant pleaded the general 
iseus. Wo similiter was filed by plaintiff. 

It appears from the record thet the judgment was entered 
October 10, 1934. October 23, 1954, defendant, es atiorney pro se» 
presented his motion to vacate the judgment, supported by verified 
petition, which was later amended on October 22, 1954, and alleged 
in substance that three suits had previously been instituted against 
defendant in the circuit court of Cook county, being Nos. Be-272393, 
B-272396 and Be272397; that defendant was at thet time financially 
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unable te employ counsel and therefore filed his appearence in 

each case, pro se, and conducted his defense to the best of his 
ability; thet he proceeded te the effice of the clerk of the circuit 
court three weeks before the judgment was rendered in this case, and 
was told by one of the clerks that hin case would not be reached for 
some time, since the court was calling about ten cases daily and that 
defendant relied upon this informmtion! that this couse was assigned 
to calendar Wo. 1 being heerd by Judge Joseph Burke, whe on September 
17, 1934, cz2lled fifteen esses. The following day he called thirteen 
Gases, and on Cetober 10, 19534, 30 cases; that On Geptember 86, 1054, 
defendant became seriously i11 with an infected arm, and consulted 

De. J+ As Graham st Henrotin Hospital;that on October 6, 1934, he had 
an A-ray and diagnosis made at the hospital, and on Octobor 8, 10354, 
was informed by Dr. Graham te prepare for an operetion at an early 
datej that on the morning of October 10, 1934, while still ill, dofende 
ant again piocesded te the offiee ef the clerk of the circuit court and 
asked for the file in case B-272393, but wis unable to procure the 
same, it having been mislaids that when it was finsliy loeated he 
examined the docket as to the other cuseo agcinet him and found that 
one of them had been assigned to Judge Trude; that he then searched for 
these files until noon of that day and then proceeded to Judge Burke's 
eourt room and found that the two enses assigned to that court had been 
called, nonsuilt heving been taken in case B-272393, and judgment in 
this proceeding (B-272397); that defendant had an operation st Henrotin 
Hospital en OCeteber 135, and on that day enused notice te be served on 
Plaintiff's attorney that he would move to set aside the judgment on 
October 15, and suthorized ome Hose Handel to appear and present the 
motion on his behalfj that Judge Burke instructed Rese Handel that 


aefendent had about twenty days more te present a motion te vaeatey, 


and since she was not an attorney suggested that she withdraw the 
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motion and allow ¢4efendsmt later to appear for himself. The petition 
evere that defendant head » complete defense to the whole of plain- 
tiff's enuse of action, inasmuch ae he did not at any time compose, 
publish, dietate, write or mail te Agnes Devlin sny defamatory letter 
eoncerning plaintiff. There was appended te the petition the affidavit 
ef Dr. J. Ae Graham, stating that defendant came to him on October 6, 
1934, for medical diagnosis and treatment, and that between October 6th 
and 15th defendant was in very poor health and had been advised to take 
a @omplete rest from business cares; that on October 8, 1054, dingnosis 
of defendant's ailment was completed, and on October ith, 1954, an 
operation was performed by Dr. Graham. 

Plaintiff filed an answer te the original petition November 3, 
1934, December 1, 1934, a hearing wae had on the merits of the petition 
and answer, and in the course of the procescding the trial judge directed 
defendant to pay plaintiff $190 in cash within five days for his expenses 
ané attorney's fees. December 6, 1934, the court was informed that 
defendant was willing to pay the $100, but was financially unable to de 
80, and offering to indorse notes in said sum, which the court refused 
te consider. Jenuary 10, 1955, the court denied defendant's motion to 
vacate the judgment because of hia failure to pay the $100, 

February 8, 1935, defendant presented a petition to vacate 
the order of Jonuary 10, 1935, on the ground of newly discevered avie 
dence, supported by the affidavit of Rese Bendel to the effect that 
the alleged libelous letter set forth in the declaration was dictated 
by one Meyer Geldstein and typed by her while acting as Goldstein's 
stenographer; that the letter was delivered te Goldstein, who paid 
her for writing it, amd was not written under the direction or with 
the knowledge of defendant. Morris J. Dresner, an attorney, argued 
the motion before the court on February 18, 1935, but the court denied 
the same. Thereafter, January 21, 1955, a capins ad satisfaciendum 
wes issued. 
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Upon thie recerd the principsl question involved is whether 
the court erred in not vacating the judgment. The law is well settled 
that courts should be Liberal in setting aside defaulte at the term 
at whieh they are entered, where it appears that reasonable diligence 
is shown, that the defendant has a meritorious defonse and where justice 
will be promoted thereby. (Meson vy. NeNamare, 57 Ill. 274.) In the 
early case of Yaugh v. Suter, 5 Ille Appe 271, 16 was seid: (pe 275)¢ 

"In applications to set aside defeult, we regard the point 
ef a meritorious defense as altogether the more important of the 
two required, and where the judgment is evidently unjust, a certain 
degree of noglect may, especially as terms cum be imposed, be held 
to be excusable. Freeman on Judgments, sections 1l4, 541." 
Im Allen v. Hoffman, 12 [lle sppe S755 upon facts similar to these, 
the court said: (p. 576) 

“Allen's atterney might ¢oubtless have exercised = higher 
degree of diligence in sscertaining the situation of his ease. * * 
But he was mot bound te show the highest degree of diligence, his 
motion to set aside the default having been mode st the seme term 
at whieh the default was entered. All he was bound to show was a 


good and weriterious defense, and the exereise on his part of 
rengonable and ordinary eare and diligenece.* 


Dunlap v« Gregory, 14 Ills Appe 601, Mogan ve Grmoviok, 355 ills 181, 

and Gibbons ve Grossman, 195 lise Appe 242, are to the same effect. 
in Hogan v» ixrmovicky gupra, the court aptly stated that (p. 

183): 

csznisy Soi atpahsa EY Sire hatitast aT" ysatioe Sten 


and where for eny good reason a defendont has been unable toe present 
his defense, a court of lew will set aside a judgment obtained ex 


te and order a new trial.* (Citing MoMurray v. Leabedy Cosl Ce. 
Tlle 2183 City of Moline v. ©. Be & Ge We Re COe,s til, 62, 
and Mason ve Kovam file 274.) 

We think defendant showed reasonable diligence, and under the 
eiveumstances did all thet could be expected of him to have the judgment 


vacated. The allegations of his petitions, if established by competent 





evidence, would constitute a sufficient defense to the action. Having 
shown both diligence and that he has a meritorious defense, she cour ty 
in harmony with the established rule, showld have vaceted the judgment 
and afforded him an epportunity to interpese his defense. 

In Drinkwater v. Davidson, 90 Ill. App. 9, the trial court 
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entered an order setting eside a default judgment upon condition that 
defendant should pay 910 attorney's feeo The reviewing court, in 


reversing the judgment, ex id: 


+ We are of the epinion that the court, in refusing te vaeate 
the judgment except on condition of the paywent of $10.00 attorney's 
fees, exceeded the limit of reasonable diseretion, and that the judg- 
ment should have been vacated." 


Ta the instant case defendsnt menifeated a willingness to pay $100, 
ae directed by the court, but was financially unable to do 80. We 
think the court exeecded ite diseretion in requiring the payment as 
® condition for vaexting the judgment. 

Ae additional ground fey reversal, defendant contends that 
it was error for the court to proceed to trial and render judgment 
in the «bsenee ef defendant when no similiter te the ples of the 
@e*meral iscue was on file. in view of our conclusion on the point 
heretofore discussed, we deem it unnecessary to consider thie question. 

Yor the reasons etated the judgment of the cireuit court will 
be reversed and the cnuse remended with directions that defendant be 
allowed to interpose his defense in a trial upon the merits. 

REVERSED AMD REMAMDTD “ITH DIRECTIONS. 


Seanlan, Pe Tey and Swlliven, J., concure 
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THOMAS L. LEEDOM COMPANY, ) 
a corporation, 
Appellant, APPEAL FROM MUNICIPAL 
Ve COURT OF CHICAGO. 
WM. SLATER, Jres Incey 
® cor watien, 2QTA fpAaL 
” : Appellee, 2 o 3 doi. UY 44 


MRe JUSTICE PRIGND DELIVERED THE OPINION OF THE COURT. 


Plaintiff brought suit in the Municipal court for %193.33, 
being a balance alleged to be due for carpeting sold to defendant at 
its special instance and request. Defendant interposed no defense 
to the claim, but in place thereof filed a counterclaim alleging 
that it had previously purchased 215 yards of carpeting from plain- 
tiff to be paid for when received, the carpeting to be installed by 
defendant in the foyer and lobby of defendant's theater; that after 
cutting, sewing end laying the carpeting it proved to be unfit for 
the purpose for which it was intended, whereupon defendant was compelled 
to remove and replace the carpet; that defendant's damage was $513.14, 
consisting of the purehase price of the new carpet, the freight for 
the delivery of same, and the cost and expense of taking up and ree 
moving the old carpetsg The court entered judgment for defendant on 
its set-off, deducting from the amount claimed by defendant the amount 
of plaintiff's statement of claim and alse the sum of $50 found to be 
the salvage value of the old earpety which is now in possession of 
defendant. From this judgment plaintiff appeals. 

The question presented for determination is whether defendant 
was entitled to maintain its counterelaim. it appears from the evi- 


dence that in September, 1933, defendant had determined to purchase 
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carpeting to be laid in the foyer and lobby of its theater, known 
as the Davis Theater. Plaintiff's representative called on defendant 
fer the purpose of securing the order. Defendant's representotive 
aperieed plaintiff's agent of the kind of carpet desired, and there- 
after plaintiff delivered to defendant for its inspection four or five 
pieces of carpeting, 27" x 1 yard in size. These pieces were taken 
te the purchasing agent of the theater, whe selected the carpet in 
question, and, as he testified, examined these pieces for color, design 
and quality. Thereafter defendant gave plaintiff an order for 250 
yards of carpeting represented by the piece seleeted, which was deliv- 
ered in Chicage September 21, 1934, and removed from the railroad ware 
house by defendant and paid for in Wovember, 1933. The carpet was laid 
in defendant's theater the same month. Some time thereafter, six or 
eight worn spots appeared in the carpet, varying im size from a quarter 
to a dime in dimension. Plaintiff's representative called et the 
“theater to inspect the carpet after it had been laid, and testified 
that in his opinion the carpeting was "0.K.", ae far as manufacture was 
concerned, stating that the worn spots were due either te wishandling 
by the leyers of the carpet or by the janiter of the theater, Defend- 
ent's representative testified that the spets resulted from the remval 
of gum, or possibly the use of the “kicker”, which is an instrument 
having numerous teeoth which is used to stretch the carpet in laying. 
Defendant evidently relies on sub-seetion 1 of section 15, 
chap. 121%, Uniform Gales Act, and on section 69 of the same chapter 
(Ill. State Bar State., 1935) to sustain the judgment of the court. 
Paragraph 1 of section 15 of the foregoing statute provides that where 
the buyer makes known to the seller the particular purpose for which 
the goods are required, and it appears that the buyer relies on the 
seller's skill or judgment, that there is an implied warranty that the 
goods shall be reasonably fit for such purpose. It is conceded that 


Plaintiff knew the intended use of the carpet when the order was 
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Placed. However, im order to recover under thie section ef the 

statute it met also sppear that the buyer relied on the seller's 

‘xia and judgment. The law is well settled that in order to recover 
under this section two elements must be shown, (1) that the seller 

know of the purpose for which the goods were bought, and (2) that the 
buyer relied on the selier’s skill or ftom, and that if either 

one of these elements is lacking defendant cannot recover. in 

Baehler v. Kahnveiler, 178 N. Yo 5. 257, the court, in holding against/” 


implied warranty, saids 


“So far on skill and knowledge of the goods are concerned, 
it would seem from the records thai both parties were upon on equal 
footing se to the ability to judge the fitmesse of the lumber in 
question for the purposes for which it wos intended, and there is 
nothing to show that the defendants in placing the order, were 
relying upon the seller's skill and judgment.” 


Im Yasserstrom v. Conn Prank & Co., 150 MN. ¥. &. 63%, the same court 
in passing upon « claim growing out of an implied warranty for the 
- @ele of leather to be used in manufacturing shoes, acid: 


"So far as skill, knowledge and experiences was concerned, 
the parties stood at the very least upon an equality if, indeed, 
defendant purchaser had not much wider experienee and knowledge 
than plaintiff's salesman. in this regard, the esse is much like 
See » 3B 126 Mass. 10, wherein, under very similer cirewn- 
3 By a jurisdiction in which the rule of our ‘itatute pre- 
vails, it wes held thet no implied warranty could be found.“ 


In Davenport Ladder Co» v» Edward Hines : 43 Fed. (2nd) 
63, it was saids 
"The raising of an implied warranty of fitness depends 
upon whether the buyer informed the saller of the cireumetances 
amd conditions which necessitated the purchase of a certain character 
of article or material, and left it to the scller to select the par- 
ticular kiné and quality of srticle suitable for the buyer's use.” 
In sddition to the authorities cited, the Uniform Gales Act 
contains the following provision (sub-section 5, section 15, chepter 
1214, Tllineis State Bar Statutes, 1935). 
“If the buyer has examined the goods thers is no implied 
— noes 4 as regards defects which such examination ought to have 
ea, + 


in the instant cese defendant had the carpet eut, sewed and laid and 





hed every opportunity of @ amining its color, design and quality » 
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aseertain whether or not it conformed to the sample from which the 


selection was made. 
Upon the hearing defendant's counsel was cautious in not 


using the word “sample" in the examination of witnesses or permitting 
them te use that word, and in fact he objected to the use thereof by 
plaintiff's counsel om cross-examination. it is clearly diselosed 
from the record, however, that defendant's representative examined 
the pieces submitted fer color, design and quality, and after selecting 
the particular piece desired placed the order for 250 yards of carpete- 
ing. This constituted purchase by sample. Jefendant's witnesses 
testified os experts on carpeting, and showed considerable knowledge 
on the subject, and there is nothing in the record te indicate that 
defendant relied on the seller's skill and judgment. In fact, the 
only fair conclusion to be reached is that defendant made its own 
. weleetion as te color, design and quality, based upon the supposed 
knowledge which it had of this clase of merchandise, and under the 
cireumetances we think the nevesaary element entitling defendant to 
recover under paragraph 1 of section 15 of the Uniform Sales Act ag 
defined by authorities wes entirely lacking. 

Whatever right te recover defendant had must be based on section 
16 of the Act, which covers implied warranty of sale by sample. Defend- 
ant’s conscious evasion of the use of the word “semple" throughout the 
trial ie significant, fer if this was a sale by sample defendant utterly 
failed to show that the goods were not up to sample, as they would be 
required to do under section 16 of the Uniform Sales Aet. 

The evidenee az to the defects in the earpet is conflicting. 
It appears that shortly after the carpet wee laid seme eight spots of 
omall dimension appeared thereon. Plaintiff contends that these were 
esused either by the careless use of “kickers” in stretching or laying 
the carpet, or by the improper removal of gum thrown on the floor by 


patronea of the theater. It is significant, however, that the noticeable 
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“De 
defects were limited to some eight particular spots, and that other- 
wise the carpet contained ne defects. 

Beetion 69 of the Uniform Sales Act provides four remedies 
fer breach of warranty: (a) the purehaser can either accept or keep 
the goods and set up against the seller the breach of warranty by way 
ef yecoupment in diminution or extinction of price; (¥) he may accept 
or keep the goods and maintein am octicn against the seller for damages 
fer the breach ef warranty} (¢) he may refuse to accept the goods if 
the property therein has not passed and meintoin an action against the 
seller for damges for the breach of warranty; or (d) he may reseind 
the contract te sell or the sale and refuse te receive the goods, or 
if the goods have already been received, return them or offer te return 
them $0 the seller and recover the prive or any part thereef which hae 
been paid. Under the evidence disclose? by the recerd, defendant's 
Only possible remedies lie under paregraphe (b) and (4). From what we 
have paid defendent could not recover under paragraph (b), beeauss the 
evidence does not disélese a bresch of warrenty based on purchase by 
enmple. 4g to paregraph (d), there is no contention that the contract 
was rescinded by defendant. All that defendant sought was an adjust- 
ment, and failing in that regard filed ite counterclaim. ‘ven if it 
be held that an attempt wes made to rescind, which is not sustained by 
the record, the Uniform Sales Act provides thet the buyer eannet rescind 
the sale if he knows of the breach of warranty when he accepts the goods, 
or if he fails to metify the seller within a reasonable time of his 
election te rescind, or if he fsile to return or to offer te return the 
goods in substantially as good condition as they were in at the time the 
property was delivered te the buyer. ‘where geods are tendered in con- 


| fowmiity with the contract of sale, and «re not in compliance therewith, 


. the buyer must return them within a reasonable time after he has dis- 


coveimi that they are net as eslled for by the contract. (M. Hommel Wine 


Cov. Metter, 197 Ill. App. 3823 Geneva Organ Co. v. Ambassador 
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Theatres Corpes 249 Tll. Apps 390.) It appears from defendant's 
exhibits in evidence that defendant claimed the carpet was not as 
warranted before it wes lsid in the month of November} nevertheless 
4t allowed the earpet to be laid and remain on the floor for approxi- 
mately four months, and it was not until plaintiff had filed suit that 
the counterclaim was interposed. 

We are unable to ascertain upon what theory the court assessed 
the demages. Damages in cases of this kind must be Dased upon @vi- 
denee showing the difference in the value of the goods as warvented 
and their actuel value in the alleged defective condition. No sueh 
evidenee was introduced, norwas there any attempt made to de so. The 
eight spote in the carpet did not render the entire 250 yards werth- 
less; by recutting and resewing the carpet it still had considerable 
value. 

We are of the opinion thet this carpet wos bought by sample, 
and thet the parties were upon an equsl footing as to their abiliy 
to judge the fitness of the earpet for the purpose for which it was 
intended, and that defendant in placing an order for the purchase of 
the same did not rely upon the seller's skill and judgment. Conse~- 
quently, no case of breach of implied warranty of sale by sample was 
made, and defendant was not entitled te judgment on its counterclaim. 
Since no question wes raised as te plaintiff's right te collect under 
its statement of claim, it is clearly entitled te judgment here. 

Yor the reasons stated herein, the judgment of the Municipal 
court will be reversed and judgment entered here on plaintiff's» state- 
ment of claim for $193.83 and costs. 

REVERSED AND JUDGMENT HERE IN FAVOR oF 


PLAINTIYY AND AGAINST DEFENDANT IW THE 
SUM OF $193.85 AND costs. 


Seanlan, Pe Jey and Sullivan, J., concurs 
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MARTHA ae ceili ais 
ws | APPEAL FYROM MUWICIPAL COURT 
— 7 OF CHIGAGOe 
Appedient. 283 1.4.64 


Mi. JUSTICE FRIEWD DELIVERS? THR OPINION OF THE CoULr. 


Plaintiff brought an eaetion for malicious prosecution against 
defendant, Frank VW. Brown, te recover damages alieged to have reeulted 
from his action in suing out of the municipal court an attachment in 
aid writ against plaintiff's property. ‘rial was had by jury, resulting 
in a verdict and judgment fer $500 in favor ef plaintiff, from which 
this appeal is prosecuted. 

Defendant is s practicing attorney at the Chieago bar, with 
offices in the Reeper Bleek. He wan retained by plaintiff in the latter 
part ef 1951 in connection with three suits, the first of which was a 
foreélosure, the seeend the probating of her mothex's estate, and the 
laat a partition cuit. The sale in the partition suit wes set fer 
Oetober 6, 1935, in the county building. On the date of the sale plaine 
tiff called at defendant's effice and with her daughter and defendant 
attended the sale together. Uthereafter they returned te defendant's 
effice in the Reaper Bleck, anf o conversation omsued wherein plaintiff 
complained of defendant's conduct of the sale and refused to pay him 
the balance of his fee then due. Defendant stated that if his feo was 
not paid he would be obliged te bring suit, aad plaintiff then said that 
tt would de him mo good because she «5 going to leeve the state and 
iake het property with her. Wollowing thie conversation, icfendant 
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tried at various times to reach plaintiff over the telephone and in 
other ways, but was unable te get any response. He thereupon congul ted 
several lawyers, who advised him that he hed probable cause to sue out 
an attachment writ in aid, and advised him to do so, Accordingly, he 
filed suit against plaintiff in the municipal court, sued out an attach- 
ment in aid, end recovered judgment for 9150 and costs, which remains 
unpaid. Yeeling aggrieved at defendant's action, plaintiff instituted 
the present proceeding te recover demages alleged to have accrued by 
reagon of the suing out of the attachment writ. 

Defendant contends that he did not have a fair trial, and points 
out various instances showing the animosity of plaintiff's counsel, not 
only in the improper examination of witnesses but alae on the arguments 
to the jury. in one instance plaintiff's counsel called one John 
Andrean, night foreman in the Reaper Block where defendant had his effiee 
| The witness wae asked what defendant's reputation was in the Reaper 
Bleek for truth and veracity. Defendant's counsel objected, and the 
ebjection was sustained by the court. Motwithstending the court's 
Tuling, plaintiff's counsel then calle? another witness, Paul G. Krehn, 
a deputy clerk of the municipal court, and incuired whether he knew 
defendant's reputation among the people in and about the gunicipal 
court for truth and veracity, to which defendant's counsel again 
objected and the objection was sustained. 

In the course of the trial plaintiff's counsel asked one Alfred 
J. Griffin, also « deputy clerk in the municipal court, some questions 
relative to certain lest decuments, and propounded this quection: "Then, 
would you say that document has been lest er stolen frem the file?" 
thereby implying, as defendant's counsel contends, that the defendant 
had stolen the decument. Am objection to the question was sustained by 
the courte 

On the examination of Zleanor Moore, plaintiff's counsel asked 
whether she observed defendant's conduct in dealing with plaintiff, and 
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what the nature of his conduct was. An cbjection to the question 

was sustained by the court. Notwithstanding the court's ruling, 
counsel asked what defendant's tone of voice was in talking to 
Plaintiff, and again an objection to the question was sustained, 
Thereupon plaintiff's counsel, still persisting, asked the witness 

if defendant's eonduct was rude and ungentlemaniy, and an objeetion 
to that question was sustained. This line of questioning was pursued 
until the court advised plaintiff's councel that defendant's conduct 
teward plaintiff was not an issue in the case. 

In nis opening argument te the jury, plaintiff's counsel made 
the following statement: 

“Frank W. Brown filed a false affidavit in this case and 
comes in here and testifies falsely to the evidence right in this 
court room. That reminds me of the story of the shyster who said: 
wae indieted for perjury the thing to de is to swear out 
‘Defendant's eounsel objected te the statement and asked to have it 
stricken from the record, but the court overruled the objection. 

It appears that in the epening argument of plaintiff's counsel 
to the jury ne referenee was made to exemplary damages, but in his 
elosing argument the .uestion of exemplary damages was presented, and 
ef course defendant hed no opportunity thereafter to reply therete. 
While it has been held largely diseretionary with the court to permit 
the discussion of damages not referred te in the opening argument or 
in the reply thereto (Pittsburgh Ce Ce & St. Le Rys Coe ve Bovard, 223 
Til. 176), the procedure was especially damaging to defendant in this 
Case because the prejudicial remarks attributed te plaintiff's counsel 
were mostly made in the closing argument, and many of them related to 
exemplary damges. One of the statements shown by the record is as 
follows: 
ent discouraging other Poonia frontisine Aikenies sn toting that inte 
consideration you have the right to consider the effect that e lawyer 
might have in a commmity in carrying on that kind of practice, The 
effect it might have on other lawyers. You know from your experience 
that ninety-nine lewyers can do good deeds and one lawyer comes along 


and exploits one woman that will east a shadow over the geod deeds the 
others have done.* 
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Defendant's counsel objected to the statement, whereupon the court 
ruled that plaintiff's counsel must confine his remarks te ths 


evidence. 
In another part of the closing argument plaintiff's counsel 


"He knew where her property was, he knew her circumstances 
and what her plans were; he took care of all her business, he knew 
that affidavit was false from beginning to end and when a lawyer 
Practicing law goes out and files a false affidavit against one of 
eur citizens whom you saw here on the Witness stand -.,# 
Counsel objected to the statement, but the court overruled the some, ' 
Plaintiff's attorney then persisted in that line of argument, by con~ 
timuing as follows: 


“I hope you will take inte consideration that there are other 
women; other widows and orphans who must rely upon lawyers." 


Objection to this statement Was sustained by the court; nevertheless, 
counsel continued: 


“If a widew from one of your families and never had the 
experienee -.," 


Objection was made te the statement, but the court overruled the BaMe » 
sayings “The pleintiff in this case is a widow, go ahead,” and there- 
upon plaintiff's counsel continued: 

"If a widow from your own family hed gone to a lawyer which 
May be probable some day, would you want her to @all on that kind of 
& person, that Frank Brown is?* 
Objection to the foregoing statement was sustained by the court as veing 
improper, but counsel persisted in that line of argument, and said: 


"Would you feel that any widow in Mrs. Moore's Position, as 
Mrs. Moore is herself, whe had been trapped by a person like Mr, Brown «-,# 


The court sustained an objection te the last statement. Plaintiff's coun- 
sel then said: 

“If such a person as Mrs, Moore, who has had a false affidavit 
for the purpose of entrapping her and exploiting her and taking from her 
and causing her mental suffering and taking from her the last bit of 
Ag Gbjection te this statement was overruled by the court. 


In concluding his argument to the jury, plaintiff's atterney said: 
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other hand, the quiet Mra. Moore." 
The court overruled an objection to the statement, and thereupon 
plaintiff's counsel continued: 

he in rienced 
this court room and is ao witness here, which one would be the most 
likely to be telling the truth, she ov Mr. Brown? 

Where complaint has been made of counsel's cenduct in the trial 
of a Cas@, courts have serupulously scanned the evidenee to determine 
whether the effect produced upon the jury hae been prejudicial to the 
rights of parties Litigent, and have not hesitated to reverse cases 
where it appeared that one of the parties was deprived of o fair trial, 
either by reacen of the conduct of counae] in the examination of wit- 
nesses or by improper remrks made te the jury. (Stanten v. Chiengo 
City Bye Cosy 188 Ill. Appe 502) Chiengo Union Traction Co. v. Fauroty 

136 Tll. Apps 347; Wallin v. Mitchell, 200 Ill. Apps 324; Odett v. 
Chicano City Rye Ces 166 Ills App. 2703 and Eshelman v. Rawalt, 208 
Ili» 192.) 

Tt is clear that the persistenge of counsel in propoun?ing 


improper questions after the court had riled adversely, ond that the 
arguments made to the jury were prejudicial and caleulated te inflame 
the jury against defendant. A verdiet preeured in that manner should 
be promptly set aside. We think the contention of defendant that 
he did not have « fair trial is abundantly shown by the record, as 
indicated by seme one of the instanoes hereinabove cited, 

Defendant's brief urges eight other grounds for reversal, 
but inasmuch as this eause will have te be retried, we consider it 
unnecessary te diseuss the other grounds, 

The judgment of the municipal court is reversed and the 


Cause remanded, 
REVERSED AND REMANDED. 


Seatlan, P. Jes and SWllivan, Je, coneure 
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CLARIBGL RUAOTTON, 
Appollee, 


cm 


APPRAL FROM SUPIRIOR COURT, 
Ve 


COOK COUNTY, 
CRANR COMPANY, a 


eee? pypad ants ooo L.A. 64 4" 
MA. SUSTICN YREEMD DULIVURED THY OPINTOM OF THE COURT, 


Plaintiff browght an action on the cease to recover damages 
for injuries alleged to have resulted from the negligent operation 
ef defendant's automobile by its agent. The secident occurred in 
the afternoon ef July 23, 1933, at the intersection of Granville 
and Winthrop avenues, Chiexgo. Plwintiff hed just «merged from a 
drug stere on the southwest corner of the intersecting streets, 
and was walking north on “inthrop avemie. “hile eressing Granville 
avenue she passed a Yellow eab parked in front of thea drug store, 
foeing east, and wae etruck by defendant's ear, whieh wis then pree 
eeeding in an easterly direction, and was severely injured. Trial 
wes had by a jury, resulting in a verdict and judgment for °4,700 
ageinet defendant, from which it appeals. 

it is urged, umong ether grounis, that the court*s remarks 
constitute prejudicial errer. During the examination of | illicm 
Ze Dick, driver of defendani*s car and she only ayewitness to the 
accident, called on behalf of defendant, the following collequy 
ensued ¢ 
sain its tee oa * tetatie a what part of the ear came in 

Ae It was the part of the cur that would be back of the ~- 


The Court: Can't you tell us the part of the car without 
singing a song every time? 
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The Witness: The forepart of the car, om the right hand 
sane Mr. Latham: Wow, I am going te ask you again: Whers was 


your car with reference to the passageway for pedestrians crossing 
Grenville on the west side of Yinthrop, when you firet noticed the 


pleiniift? 
a Krohn: I object to that. He has answered thet. He 


he woe four or five fect east of that. 
_— The Goart? I doen't know whether ke has er net. He has 


Sele’ iS. "him amawer At, “De you underetens the questient® 
Bxeeptions were taken to these remarks as having prejudicial influenge 
en the jury 

Plaintiff's counsel seek to minimise the effect of the court's 
attitude as reflected in ite remarks, by soying thet they were 
iselated instances and therefere could not have prejudiced the jury 
agoinst defendant. ‘Yewever, Pick was defendant's principal witness 
ané the only eyewitness enlled on its behalf. His testimony ws of 
vitel impertanes to the defense. “hile the court may not have inten- 
tionally seught te diseredit the witness's statements, the effeet of 
the remarks was to convey to the jury the impression that the witness 
talked too much and seid nothing and alee te cast ridicule upon hina. 
It is generally known that in the triel of law suite, particularly in 
@® case Of this kind where ths iseues are elese and the evidence cone 
flicting, juries cbesrve the demeanor of she court threucheut the 
trial, and any indication by the court se te the weight to be accorded 
to the testimony of am importent witness may have considerable in- 
fluenee with the jury. Expressions ef displencure vith an importent 
witnese are likely to be prejudicial and are a violation of the rule 
Fepestedly laid down that the trial fudge should waintain an attitude 
of complete fairness and not indieste to the jury any hontility toward, 
or lack of confidenes in, a witness appearing on the stand. (#ish v. 
Byam, 83 111. App. 5243 People v- Hill, 56 ¥. Y. 5. 282.) 


In Boople ¥. Hild» supra, it was said thats 


7 "A party to an action is entitled te «a determination of 
the jury on the question of the eredibility of witnesses mot in- 
flueneed by the opinion of the court.” 
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In Stete v. Rogers, 175 Ne. Co 755, 1t was held prejudicial 
error for the court during the examination of the defendant te says 
“amewer yes or nop and don't be dodging." 

We think the effeet produced on the jury by the remarks | 
in this proceeding might well have prejudiced them against Piek 
and have tanded to diseredit his testimony. ‘The cireuastances 
ef this case, where, on stated heretofore, the issues were close, 
the evidence conflicting and defendant's principal witness was the 
subject of the remerks, rendored tho ineident of more than ordinary 
importancs to the defense. 

Tt is also urged that plaintiff was net in the exercise of 
ordimary care and esution for her owm safety at and prior to the 
time of the aecident, and that in the absence of wilful and wanton 
negligence plaintiff would not be entitled te recover unless she 
precuced evidence showing due care on her part, and it is urged 
that the court should aceordingly have directed a verdict for 
defendant. Inasmuch ss this exuse will heve to be retried, we 
refrain from commenting on the evidence. 

Fer the rensons stated herein, the jucgment of the Superior 
court will be reversed and the cause romaniad. 

REVERSED AMD PRMANURD. 


Seenlen, 9. Je» and Sullivan, J., coneure 
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DAW LOWGO, 
Appellee, 
APPEAL FROM CIRCUIT 
Ve 

COURT, COOK COUNTY, 

yy ane tigmees CONPORATION, 2 

a eorporat OMs : - 

Appellant. Z O o> 1.A. G44 


Mie JUSTICE FRIEND DELIVERED THE GPINION OF THE COURT. 


Plaintiff breught am action at lew to reeover for work 
performed and also for demages resulting from the breach of a 
written eontract with defendant. ‘rial was had by jury, resulting 
in a verdict and judgment for plaintiff of $5,325.31, from which 
defendant appeals. 

The essential facts disclese that in 1934 the Sanitary 
Pistriet of Chiesgo onstructed an intercepting sewer along the 
Ghieago & Yesterm Indiana railroad tracks, near the southern 
boundary of the city, and engaged 5. A. Healy Company as its 
general contractor.  Moulding-Srownell Corporation, defendant 
herein, was employed as e subcontractor and entered inte a written 
agreement with plaintiff whereby he wac to remove and hel apyproxi- 
mately 34,000 cuble yards of dirt from the tunnele wherein the 
intercepting sewer was being laid. Yor this work plaintiff was to 
receive 34¢ per eubie yard, the engineer's estimate to govern yard- 
age ss & basis for payment. Plaintiff performed work and hauled 
dirt under his contract from Jume 22, 1934, te Septeuber 15, 1954, 
when he was summarily discharged by defendant. Up to the date of 
the termination of the agreement he had removed and hauled 11,125.8 
eubic yards of dirt, fer which he was entitled to receive 33¢ per 
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cubie yard, a total of $4,227.04. He hed been paid on account 
$2,591, leaving a balance then due of $1,636.04. There is no 
dispute as to this item. 

The con: roversy arises out of the jury's eward of d=mages 
for lost profite resulting from plaintiff's discharge. The jury 
returned a verdict of $5,323.31. This ineluded the undisputed item 
of $1,656.04. The balance of the verdict evidently represented 
$3,687.32 damegee for lost profits. Plaintiff proceeded to prove 
his damages for prospective profits upon the theory that he wae 
entitled to recover the contract price of 33¢ per cubic yard, less 
the cest of removing snd hauling the dirt. He employed as eriteria 
for the cost baeis the warious items of expense entailed in hauling 
and removing dirt from the tumnels prior to kis discharge. Thess 
items consisted of wages, replacement of parts om his trueks, pur- 
} chase of gasoline and oil, premiuma for worlmen's compensation, 
publie liability and property damage insurance, and repair work on 
his trucks. By reason of the fact that he had completed substantially 
ome~third of his contract, he had accurate records to show what it had 
cost him to handle this work prior to September 16, 1934.6 The items 
of proof consisted of payrolls kept by him, whieh were drawn up in 
the form required by the Sanitary District engineer showing the names 
of the workmen, the hours employed, the rate of pay and the amount due 
for each day's werk. These records were made in quadruplicate, one 
eepy going to the Sanitary District, another to the Healy company, 
a third to the U. S. govermment. Copies of his payrolls vere received 
im evidenee as exhibits, and ran consecutively from June 22, 1934, to 
the date of his discharge. Another item of expense is represented 
by exhibits showing expenditures for partes bought fer his trucks, 
gasoline and 011. He alse made competent preef of repairs to his 
trucks, and premiums paid for werlsen's compensetion, public liability 
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and property damage insurance. it is plaintiff's contmticn 
that these items constitute all the items of expense properly 
chargeable ogninst the cost of hauling and removing dirt under his 
eontract, except the item of depreciation on his trucks. It appears 
from computations made on these items that the total cost ef removing 
21, 123.8 cubic yards of dirt prior to discharge was $2,287.89, De- 
dueting thie item from $4,227.04, the total eontract price at Sag 
per eubie yard, leeves e net profit of £1,929-15, or 17e43¢ per 
_¢@ubie yard. The contraet eslled fer the removel ef 54,500 cuble 
yards. Yrom this plaintiff deducted the 11,125.8 cubie yards of 
dirt actually hauled, leaving approximately 22,936 oubic yards of 
Sirt, which, 2t 17.432 ust profit per cuble yard, amounts te 
$3,987.52. Frou this the jury evidentiy deducted $500 depreciation 
om trucks, le«ving a balance of nst profits lest amounting to 
| 23,637.32, the amount included in the verdict as plaintiff's dameges. 
After plaintiff had made his preof of the various items of cast, 
hig counsel] ecked him the fellowing questions: 

"“Q. Haye you figured gut the total of all those expenses 
that you have testified te this morning, the payroll, the repairs 
and replacements, mechanic, gas and oil, and insurance, and 
dedueted the cost from the contract price ef thirty-eight cents 
a yard oa ef determining your pnesees » per yard? 

"“G- How such does that figure out? 

"A. Seventeen cents and forty-three hundredths.” 

Ne objection was made to the questions, nor was any motion made to 
strike the answers. 

Defendant now contends, however, that it was incumbent upon 
plaintiff to assume the burden of proving every clement of damages, 
and that “his failure to de se is fatal to any recovery for damages 
{other than nominal) fer breach of contract.” It is argued that 
in estimating a trucking job various ether itema enter inte the 
computation, and in suppert of this contention defendunt called 


Thomas B. Gist, employed by the Moulding-Brownell Corporstion, whe 
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testified that it is necescary to take into consideration, in 
addition to the items shown by plaintiff, tae follewing expensen3 
Garags rent, overhead, telephone, eity and state vehicle taxes, 
persomal property taxes, and real estate taxes for buildings main- 
tained by the trucking concern. “hile some of these additional 
items would undoubtedly enter into a determination af the net 
imcome of A business .o¢ some purposes, such as income taxea, we 
think they ahowld net preperly be included in determining the net 
profit on a particular job. Guch items es automobile license fees, 
taxes on equipment and buildings are ordinarily used in comput ing 
everhesc eApenses which must be met annually regardless of any 
particular contwaet. They are fixed charges included in computing 
the act income from a business, but have ao application to the 
e@st of a particular jobs 

iu eases ef this kind the meauure of damages generally 
approved by the authorities is tae difference between the contract 
price and woat it would have cost plainiif f to complete the work 
aevording to the terms of the contreet. (Hayes vs Yagner, 220 Ili. 
256; MeGuive v- UAnetons 157 Ill. Appe 222.) in computing his 
coats plaintiif included what appears to us to be all the essential 
items of expense, aad while he was not eategorieally asked whether 
the items specified constituted all his expenses, we believe hig 
tealimony and the record fully sustain that comclusion. Moreover, 
it appeare from the evidence that plimintiff had ne rent to pay on 
his gerage, because he owned it, that he had no telephone, had no 
employees servicing hie trucks because he took care of that him- 
self, and the other items, such es taxes, license fees and personal 
property taxes, as heretofere stated, are not im our opinion in- 
cidental to the contract. 

In Barnett vy. Caldwell Furniture Go., 277 Ill. 286, the 
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Se 
court, in discuseing the question of prospective profits resulting 


from wrongful discharge, said: (p. 289) 

“A reeovery may be had for prospective prefite when 
there are any criteria by which the probable profits ean be 
eatimated with reosonable certainty, * * * 

"It is perhaps true that absolute certainiy as te the 
amount of loss or damage in such eases ie unattainable, but 
that is not required to justify a recovery. Ali the law re- 
quires is that it be approximated by competent proof. That 
proof ef the exact amount of lows is impowsible will not justify 
refusing compensation. If that were the law, contracts of the 
kind here involved could be violated with impunity. 41) the 
law requires in eases of this charcseter is that the evidence shall 
with a fair degree of probability tend to establish « basis for 
the assessment of damages." 

It is further urged that plainiifi sheuld have offered evi- 
denee as to the value of his own services, to be deducted from the 
contract price as an item of expense, upon the theory that plaintiff 
wae relieved of the performanee of his contract and thus had time 
to devete to other work, In support of thie contention defendant 
. eites eases from other juriedictions, perticulerly Kentucky, 
Nebraske and Idehe. Whatever the rule may be in those jurisadie- 
tions, the eourts of this state have generally held that plaintiff 
is entitled te recover the total benefit of the contract less 
expenses (Sedgwick on Damages, sec. 201, 9th eds), and that the 
burden of proving that plaintiff could or should have mitigated 
hie demagea by other employment rests upon defendant, who breached 
the contract. (Hyan v» Miller, 153 Til. 136; Neethler v. Pure Silk 
Hosiery Wille, 242 ilies Appe 151; Joues ve itoneware Pipe Cos, 277 
Illes Appe 18.) Im Rolding that the burden of proof in on defendent 
$0 mitigate the demages, if he can do 20 by showing that plaintiff 
dié odBtain, or could obtain, other work, Illincis courts foliew 
the rule recognised in the ordinary case of breach of contract for 
personal services. The rule is thus stated im 6 Le Re As (Mele) 

Pe 108, note 12s 

"chile it ie the duty of an employes who hes been wrongfully 

G@lacharged to make resgsensble effert to svoid swelling the demeges 


by endeavoring to obtain other employment, the plaintiff in on aetion 
fer damages for am clleged wrongful discharge ig not bound to show 


a A a 


















wdliom ovis or bad of Yn il py | be § 1 
Sieh —ieGEee = ah 
be s nen dose a2 epemeb 0 


ta He it tentvanee 4 me ei bodaiaoeua @ od ; 
eat fe at 3 pt my < ee . | 
a yh gor ge fos biooe. eva! 
ror 8 ys ortedo # betaine 
bnot Yi Lidedorg ie oes, 

* senommh 





“ive nero 120 ever! bivews Vitvatalg tads hope caatidh wie? Posies 
ed mext defewbed of 09 yaootviee oxo sist te outer afd 02 ee VemeD 
Mhgmtety sacs qroeds ots mows meq scomsqxe to woth ms os soltg SouebmeD 
eats hart eur? bas Joxxdnro eis Yo sonosttotued at Te v 
dushasted molinetnes sid % dioqae wo wwtow todd OF 
eMiousmed Yraluolstog .snatiorbalret dso mort beat no ' 

colnet ut euddd ab od wu oils bt) devocety ietaitone ora 
Videwiase tarts Lod qllertenes even ogee sits Ye atipod ea ' 
sent gootinos ons te ii%swed Lage! oft twroser OF bed? nee! 

fal? tnd Nem «(sho M2e L08 .o0% ymopowntt no dobembeny a 
bedagt din ovad biweda to bives Tittatsty tats yabvolly 26 mel 
hocionoxd oe yémobmoted megs aluss tnswmyotqme rade vd me att 
M418 ormt ov coltwev 186L .fil SOL geollin ov may) stoaniaee ‘silt 
WS «200 ott exiwoneds ov aout UG gg) «11 aoe eRe RMT 
#mebae toh mo ot teosq te meobuwd oot tats ampli ted wt (+80 sean ehhh ; 
Mivaresg sad guiwode YW oo ob Get Of ti ,sognash ome oeagieteed | 
weilot eduwoo alomliil ,At0ow todto yaietdo atwev xO entagdo iy q 

met Suetiner Yo doacwd Ye sano YreKIbTo ot? mt besimesss ettit-ede 4 
(ee we o% +f 8 mi bevade fndd ai eke ant secoivies Lameezeg 7 

rps 4 permease! 


A ese Geyplams ma te <tub ons ot as 


wo biewe Of s4Otle eidanoaces exam od 
wai’ "Dildistens todde siatde of gmbreovaebne 
at egrateaké ivigaore beyolin aa wt segaund et 










= Be 


affirmatively, ss part of hia case, that other employment wos 
aought fer and eoulé not be found. * © * 

“iad the employee may reeset his case upen proof of a 
contrect for sorviee, ite breach, and demages which are deter- 
mined by the contract priee for services. * * * 

"if the employer desires to mitigate the damages by 
showing that the @mployee had employzsient, or could have obtained 
employment by reseonable diligenee, during the whole or any por- 
tion of the contract period, the burden reste with sim te 
establish auch fact." 

Notwithstanding this rule, defendent argues that plaintiff 
should have imeluded the value of his services in determining the 
eost of hauling prior to his discharge. Piaintiff's eontract 
ealied for the hauling and remove] of dirt. [Tt war a flat contract 
price for 34,000 eubie yarde of dirt, and did not require plain- 
tiff's personal services. Plaintiff wae in the contracting busi- 
nese, and for aught that appears in the reverd he may have had other 
jovs of a similar nature. Since the contract did mot eali for his 
‘personal services, we foil to see why that item should be included 
in the cont of hauling. It did imelude the wages of hie chauffeurs 
and employees whe did the work, and thet, in our opinion, wes 
sufficient. 

The only other major contention made fer revergal ia that 
defendant had the right to terminste the contravt at the request: 
of Se Ae Healy & Company, the general contractors, conditioned only 
upon defendant having acted in geod fuithe In his complaint plein- 
tiff averred that, without fault on his part, defendant wrongfully 
prevented Rim from centinuimg the performanee of his contract. 
Defendant answered that it did mot set wrengfully, but vas justified 
in se doing beenuce plaintiff's work was unsatisfactory. This formed 
am igsue of fact to be determined by the jury. 

Defendant devotes a considerable portion ef ite brief in 
arguing thet the verdict was againet the manifest weight of the 
evicence. To be sure there was a conflict with reference to the 


mannexy in whieh plaintiff perfermed hie work. Oefeudant hed four 
















fact ,osae eld te 
annem eS Te 
pe Ay Aa, 


sildabidy tad seeps smninwres «ohare whsd gattb 
sams pittninrated nl sastvren etd to outer mm: 
“Gentine ef Titiatelt «.eytedoath ain oa 4 
teaxsnes dalton ney 45 +duth le Leveuen hae hte ast 0 8 
wehalq etlepes tom bib tas «sth 2© aiteny otdwn 090008 
shan pebiverinee ei2 nb gan Wiimieli .aovkwsea Le 
tedte bed oved qu oi bydeet be ns acasgas tads tee 
aid set LLeo ten bid foetémen sdi esat® .otmeen Xa 
bobutont od Aiwedn modt take wiy ove of List ee4as 
ezveTivede sin te asgew en) efwifomi oth of = 4 gniinad. 
sew quelmiqoe we al .ions bee , ino ood Ghb oct 4 
be on oh 

dads at Suerevet x9 shen meiduoines xolam roid yhne | 
*Meoupet af da sSontines ots edominies of dogia wd b ee 
Une homcléibaee ,atotoetimos Laxeney oy yypngued A eae 98 
~whalq suteiquos gid ot .ddin? beoy mi detoe amivan inehootob & — 
eiignoty Inabmeteh ding eis wo siuet swedtiw ried’ berse’ 
etvatines eld Lo senraiclieg sd priamt ines sox? mchst @ 
beltideuct sow sud gyliaigmore fue son bib 1: Sass ootowans #1 
bemteh eitt .¥sofoetaliaeny soe Avev @'21) Jaieta corey. 1 bon, i 
eUEMl ort vd bonimtoses ef et sont, 2 me a 
a2 teivd ati to notimwg Sidereblunce 2 caseved smoneeosaneg. | 
end Ye Adgiow Jevtinem end doniayse sar doloxey and, sot, aon { 
ee et Air aten dole tehtime 2 ene S108) etm o€ OF. resommnney | 
10} best fhe. ang eit MemtOlxeg Didini oly ode.inttas pais 


opymeet S 


oe 


witnesses whose testimony was offered in support of the contention 
that plaintiff's work was in some respects unrorkmenlike. On the . 
other hand, plaintiff produces six witnesses whese testimony was 
direetly cenitrary. Ome ef plainiiif's witnesses was John Farri, 
might foreman for Gs A» Healy Company on the job in quecsiion. 
Harvey Kruse, general engineer for the Healy Goe, stated that when 
he wae not on the job Parri took his place, and it a-peara from the 
record that Yarri was there a considerable part of the time and had 
eceasion to obaerve the wannerxy in whieh plaintiff sod performed his 
contract. Mo criticiom is made of the instructions, and in that 
situation we think it wos purely a .westion of facet for the jury te 
determine whether there was any resconable ground fer prevent ing 
plaintiff from performing the balanee of his contract. The court 
and jury observed the various vituesses whe testified fer beth par~ 
- tiesy and from a careful examination of the receri we are satisfied 
that the verdict and judgment were not contrary te the manifest 
weight of the evidences. 

Defendant ecomplaine taunt the trial court erred in refusing 
te admit in evidence a letter from %. As Hesly Compeny to defandent 
requesting plaintiff's removal. The contrect previded in part 
as follows: 

“It ig understood and agreed that Mr. Longe will furnish 
sufficient trucks ot ali times to remove the dirt im a manner 
satisfactory to the Healy Company, end should he at any time fail 
to do this the Moulding~trowneli Corporstion #neall immediately 
furniah trueks to take eare of the job satisfactorily, and chould 
there be an adéed cost above the price agreed upon in this con- 
tract the smount sbove the cost mentioned will be charges to 
¥r. Longo.” 

Within the provieions of this contract the only diseretion delegated 
te the Healy Company wee to determine whether plaintiff furnished 
sufficient trucks st all times ic remove the dirt in « manner satis- 
factory te ite. The letter seught tc be intreduesd requested 
Moulding-Brownell Corporation to discharge plaintiff, but aszigned 


no reason therefor. The record, however, doee contain evidence showing 
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that plaintiff wee disehnrge?d ut the request of the Healy Company. 
That ig all the letter would have tended to preve, and since that 
proof wos already in the recerd the letter would heve added nothing 


end the exelusion thereof, in our opinion, does not constitute 


reversible error. | 
Ve find mo ¢onvincing reesen for reversal of the judgment, 


and it is therefere affirmed. 
; ANTIRME, 


Seanian, re Je, and Sullivan, dey COMCUTs 
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JOHN RR. MAPTIN, 
Appellee, 
APPSAL FROM MUNICIPAL 
Ve 
ae eee 2 COURT OF CHICAGO. 
e Be sma OL *98 ; 


MAe JUSTICE FRIEND DSLIVERED THE OPINION OF THER COURT. 


befendent sppeale from a judgment rendered egninst him 
and in favor of plaintiff in the Municipal court of Chicage fer 
&650 principal, $97.50 interest thereon, and costs of suit. 

Prior to 1930, defendant, Re H. Meiilroy, Jrey had Leased 
the premises at 828 Foster street, “vanston, Illinois, and his 
brother-in-law, H. B. Van Bas, operated a public garage therein. 
April 1, 1930, plaintiff entered into a written lease with the 
defendant to take over the garage fer a period ending January 31, 
1934. The stipulated rentale provided in the lense were as 
follows: $490 per month for 19303 $415 per month for 19313 
$430 per month for 1932; $450 per month fer 1933, and for the 
balance of the term. Before exeeuting tho lease defendant required 
Plaintiff to deposit with him 365¢. The lease is silent as to the 
eum deposited, and the purpose for which it wae to be used is the 
subject of the controversy between the parties. 

Plaintiff paid his rent in accordance with the terms of the 
lease watil Yovember, 1931. Ne fell in arrears for o portion of the 
rental for that month and also for December, 1931, and January, 1932+ 
January 30, 19352, plaintiff sold the garage business te one Looby for 
$1,000, paid in notes of $50 denomination. At the time of the sale 
the lease between plaintiff and defendant was cancelled by mugual 
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eonsent, and plaintisf and defendant settled their account in the 
following mauners Ylaintiff ewed a balance of $140.90 as rent for 
Movember, 1931, $127.70 for Hecember, 1951, and $2.87 for January, 
1952, aggregating $271.47. He reevived as credit against these 
charges the following items: 150 represented by three notes for 
$50 each, which plaintiff had received from Looby, indorsed and 
transferred to defendants $19° paid by certified cheek to defendant; 
and three items for $1.50, $11.26 and 18.15 respectively, for mis- 
eellanceus eredits allowed plaintiff, the grand tetal aggregating 
$280.91. There appears to be a diserepancy of $9.44, whieh, however, 
is mot the cubject of controversy here. The accounts of the parties 
were thussettied. Plaintiff reeeived the balance of Leoby's notes, 
aggregating $850, and defendant retained the 5650 theretefore paid by 
plaintiff. the settlement was consummated January 4), 1932. There 
is mo evidence to suggest that any mention we made of the $656 at the 
time of the settlement, and in fact no request for repayment thereof 
was ever made by plaintiff until Pebruary 1, 1934, almost twe years 
later, when plaintiff filed this suit for the recevery thercof, lefende 
ant testified that the eervice of summons upon him was the first notice 
or intimation that plaintiff ealimed this sum. 

The sole dispute between the parties arises out of the intended 
purpose of the 9650 payment, and the evidence relating thereto is sharply 
conflicting. Plaintiff contends that this sum was deposited as seourity 
for the rent of the garage for the last two months of the term. since 
the rental fer the last twe months was $450 a month, it is diffiowlt te 
reconcile this contention with the facts. [% is urged by defendant that 
the sum paid represented the purchase price of the garage, and after a 
careful examination of all the evidence we regard defendant's position 
as the more tenable and supported by the evidence, for the following 


reasons: 
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MeSlrey, defendant, had leased the garage prior to 1950 
amd evidently beosme the owner of the equipment contained thervin, 
meoessary for the purpose of operating a garage, consisting of a 
washing machine, greasing apparatus, air compressor, tire changer, 
office furniture and other miseellanceus items. 

hen defendant entered inte the lease with plaintiff, 
defendant wrote him the following letter dated March 29, 1930 

"Thies will confirm our understanding to the effect that 
the equi t which is new om hand at the garage which includes 
tha g machine, gressing apparatus, air compressor, tire 
ehanger and office furniture will beeome your property at the 
expiration of your leane with the writer previding, of course, 
that have met the terms of payment of the lease, You are 
entitled to the use of all of the equigsent referred toe above ar 
long as your lense payments are made and at the end of the lanae, 
ee stated, provided sll rental psyments have been mace, you become 
the owner of the equipment mentioned. 

The only item which is net included in the equipment that 
will revert te you, is the cash register which ie a separate and 
Gistinct item and you can have the use of same tomporarily and then 
- when you get sround to it four te six months from nov, if you want 
to buy the cash register, we can make somes deal on it but I just 
wanted to have it completely understesd that the essh register has 
nothing te do with the lesee or other equipment. 

I am signing this ictter and if you will sirnify your 
ateeptance by signing a copy, we will be in full aceord.* 

Although the jetter mikes no uention of the $650 payment, it is 
argued by plaintiff that paragraph 1 of the latter indicates an inten- 
tion on the part of defendant to give plaintiff tha equipment mentioned 
therein gratis: at the end of the texm of the lease provided phaintiff 
wakes the lease payments to the end of the tezm. However, the Lease 
was gencelled by amtual consent of the parties in January, 1932, after 
less than teo years of the term had expired, and obviously under plein- 
Siff*s own theory of the controversy he vould not thon havc been entitled 
to the equipment beccuce the lease was terminated leng before the expir- 
ation thereef according te ite terms. The equipment contsined in the 
gerage was essential to the business of « public garsge, and no r sason 
is sugrested why defendant should have given this property, “hich was 


wuidoubtedly of considerable value, to plaintiff without some consider- 
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ation other than the mere payment of rental fer the premises. More- 
over, the record indicates that plaintiff seld the garage & Looby 
for 71,900, including the equipment, and unless plaintiff had acquired 
the equipment, cither through a purchase thereof fer 9650, az defand- 
amt contends, or under the terms of the letter by paying the rental 
atipulated in the lease between plaintiff and defendant for a term of 
four yerrs, sggregeting $19,340, he had no equipment te sell te Looby. 

Purthermore, the settlement ef the account between the parties 
when the leose war caneelled indicates that pleintiff mate ne claim to 
the $650 at the time of the settlement. Their accounts were ndjusted 
by charging plaintiff with the balance of arreare for rentei due in 
November ond December, 1931, and January, 1932, end giving hime redit 
fer an item of ©100 cash, three of Looby's notes, aggregating (150, 
and miscellaneous items to make up the balemee. If, ax plaintiff eene 
tends, the $650 belonged to him, 1+ iz difficult to underetend why the 
transection was not consummated by simply deducting fram [650 the 
$271.47 which plaintiff admitted to be duc and then turning over to 
plaintiff the balenes ef $378.53. There ia no reasonable explanation 
made for this settlement. FPlsintiff stated thst he wanted the money 
im full just as he gave it te defendant, and his counsel cites cases 
purporting to bold that defemiant had the right to retain the deposit 
until plaintiff's entire indebtednass was satisfied and that defendant 
Was not requiret by law te defuet plaintiff's debt from the 5640 deponite 
This contention is net tenable or convincing, ané is contrary to the 
legie of the situation an indicated by the evidence herein. 

Even assuming that defendent had the right to retain the $650 
watil plaintiff's entire indebtedness te defendant was satisfied, it 
is diffiewlt te unierstend why he ¢id not make a demand fer the rewrn 
thereof immediately after the accounts were settled, hecording te the 
evidenee he never made a demand, ond vaited almest two years before 
instituting suit. 
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The only legiesl conclusion thet can be reached from the 
evidence and the circumstences of this enae ie thet cofendant 
negetiated the sale of the garage business to plaintiff for a 
specified consideration of $650, and one of the considerations of 
the sale wee that the purchase price was contingent upen plaintiff's 
agreement to pay his rent promptly throughout the term ef the leases 
that if he did so the machinery, toole and aguiyment on the premises 
should becume his at the end of the term. That wns svidently plain- 
tiff’sa own conception of ihe situation when his lease with defendant 
Was @atie¢lied, because he then sold the garnge to Looby fer %1,000 
and transferred to him all his right, title ond interest in on@ to 
the mechinery, tools amid equipment. 

All the evidenee relative to the payment of the °650 reste 
Om the oral statements of the parties. Ae ageinat plaintiff's atatee 
ment that this sum was intended as a deposit to secure jhe payment of 
rent fer the last twe months of the term, thare is defendanite denial 
thereof, supported by Van Ses's evidence that the money wau paid fer 
the purchase of the garage. We think the clear weight ef the evie 
denee supports defendant*s contention, and thet the trial court erred 
in entering the judgment in plaintiff's favors 

For the reasons stated, the judgment of the municipal court 
ef Chicage will be reversed ani judgment entered hers for costs in 
favor of defondant and against pleintiff. 

REVERSED AMD JUDGMENT Hark POR Costs IN FAVOR 
OF DAF -WDAWT AND AGAINST PLAINTIP? » 


Scanlon, Ps Jey amd Sullivan, Je, conceure 
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IM THE BATTER OF THE RSTATR OF 
ANNA STAHL, GTTO STAHL, PRITA STAHL 
and WALTYR STAHL, minors. 





GASIMIZ Es. MIDOVICZ as reeciver of 
Home Bank and frust Coc, 
te GIRCULT CouRT, 
Ve 
COOK COUNTY. 

AWWA STAHL, OTTO STAHL, FRITA STAM, 
See, tats ne au 951k ean 

mo @: } a, A =< 
friend, , 4 So TAs 64 cP 


Appellees. 
MR. JUSTICE FRIGUD ULIVERED THE OPINION OF THe court, 


Oetober 24, 1922, the liome Bank & Trust Co. was appointed 
by the Probate court of Cook county ae guardian of the estate of 
Amma Stahl, Otte Stahl, Frits tah) and ‘alter Stahl, minors, 

Jane 14, 1932, ton yours later, the auditor of public accounts 
esoumed control ef the bank, appointed Casimir &+ Midewies as ite 
receiver, and filed licuidetion proceedings in the cireuit courts 

May 29, 1935, the Stale, two of whom had then attained 
their majority, filed a petition in the probate court alleging that 
in October, 1922, the Home Bank & Trust Co. had been appointed 
guardian of their estate; that it hed duly qualified and sines said 
date hed been acting as such guardion} that on July 22, 1932, pur- 
stant to an order entered in the circuit court in « enuse entitied 
“People ex rele Oscar Nelson, suditor of public ag@eounte v. Home 
Bank & Trust Coe," being ease Mo, B-245006, Casimir %. Hidewies was 
appointed receiver of the Home Bank & Trust Company, and that be- 


eeuse of ite insolvency the bank is no longex qualified or capable 


on 
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of performing ite ¢uties as guardiany that when Anna and Otte 
Stehl resched their majority October 14, 1927, and November 10, 
1931, respectively, the Heme Hank 4 Trust Cos, as guardian, did 
not account te them or pay and deliver te them their preportionate 
share of the estate in ite possession as guardian er with whieh it 
was chargesble as such} thet the guardion did not settle its accounts 
in the probate court at the oxpiration of one year, mor did it at 
any time file an account of the adminigtration of ite estate; that 
petitioners had on deptember 15, 1952, caused notice te be matled 
by the probate court to Midewles, ae recviver of the querdian bank, 
to file a eurrent and final account on behalf of the cuardian, but 
that he had failed eo te dex; and the petition prays for an order 
¢irecting Hidewies ae receiver to file an account of the guardianship 
of the Home Bank & Trust Ceo. from the date of its appointment in 
- Oeteber, 192%, within a short time te be fixed by the court, that 
the bank, ofter haying made a proper accounting te the probate court, 
be removed as guardian and that « successer guerdian be appointed 
in ite place. Thereafter, Jume 12, 1955, the Nome Bank & Trust Cos, 
by A» Je Gleinicke, vice president, filed its report and secount as 
@uaxvdian, showing a detailed stetement of recsipts aggregating 
$50,129.36, and disbursements amounting to $50,112.44, leaving « 
balance on hand of $16.92, praying that ite report be appreved and 
coniirmed, that ite resignation as guardian be secepted and a 
stececssor appointed te wham it be autherixed to deliver the funds 
and securities held in ite guardianship account, upon payment of 
such reasonable compensstion as the court moy fix by ite order 
the Home Bank & Trust Co.» aw such guardian. 

Wovember 15, 1933, Casimir %. Midowiex, ae reeeiver of 
the Some Bank 4 Trust Co., im compliance with an order of the 
prebate court, filed his statement in said court showing the 
eneumption ef the bank's affairs by the suditer ef public accounts 
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and of his appointment se ite receiver; thet he hed examined the 
report of the guercian filed in the prebate court Jume 12, 10535, 
and found that the figures therein corresponded with the recerds 
of the bank; that he hed no personal knowledge voncerning the 
estate or the transactions of the bank as guardian, except what 
wae shown by the recerde and repert, and thet se far as he had 
been able to ascertain, the repert verrectly represented the 
transsetions of the bank as guardian. Im hie statement Midewies 
imcorperated his resignation on behalf of the bank an guardian 
of the oid minors’ eatate, 

Thereefter, January Sp 1934, an order wae entered by the 
probate court dirceting Midewiez, an receiver ef the Nome Bank & 
Trust Coe, within five days thereafter to file im the offices of 
the clerk ef the probate court im the matter of the said miners’ 
estate his verified statement in writing s¢epting the repert filed 
June 12, 1933, by the Home Bank & Trust Co. as the repert of the 
bank by him se euch reeciver, filed on behalf of ssid bank as guard~ 
ian of the eetate, and further ordering Midewies to dapesit with the 
clerk of the probate court within five deye therecfter all securities 
funds and property of the estate of qguardienship which came inte 
his possession er custedy. 

January Gy 1954, Midewies, in compliance with the order of 
January 5, 1954, filed a statement adopting the report theretefore 
filed by the Home Bank & Trust Co., on June 12, 1933, es the repert 
ef the bank By him as its reesiver, and stating that at the tine 
of the filing of his report he had deposited with the clerk of the 
court all securities, funde and property of the estate of guardiane 
ahip which had come inte his pecsession and custody. 

Therenfter, February 6, 1934, the twe Stahle who had 
reached their majerity an¢ the others, acting threugh their mother 


end mext friend, filed detailed objeetions te the repers and 
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ageount ef receipts and disbursements, acto ant doings of the 

Home Bank & Trust Ce., in ite eapneity es guerdian and Midewtes 

oe reeeciver of the bank whe had adopted the repert as his repert 

and secount. Upen hearing of the objections the court custained 

all of them except Yo, 5, which charged in substance that $500 

had been reecived by the guardian on Auguat 14, 1925, and wee not 

properly invested 20 as te yield on income to the minore' estates 
Am eppes] from the order of the probate court was thereupon 

preovecuted to the cirowit court, andi when the matter wan there heard 

the parties stipulated to the follewing factes 


"8, That the eaid Cirewil Court of Cook Coukty, Illinois, 
im eaid ecuse No. B-2450°6 in anid Court is administering the avsote 
amd property of the said Heme Denk and frust Company in said re-« 
eolverehip, and therein upon the entry of aaid erder appointing 
eaid Receiver took the aggete of the said Bank inte control ef said 
Ceurt for eneh administration. 


"32. That orders had been entered by the Prebate Court 
of Cook County, [llineis, in the matter ef the seid guardianghip 
eutherizing ant ¢irecting the disbursement by snid Guerdian te 
‘mma Stahl for the suppert and mulntenance of the anid miners in 
rel anogunte whieh are naam ts yo “ir yoport, making a saedies 
& Thousand Hundr tyevigkt Mlilars and “erent ve 
Gente (884048498) « 


“That the sceount ef reosipts ani disbursements of Gueriian 
attached te the Kepert of Guardian, filed om June 12, 1933, *ia in 
all r te o true end correct copy of the account ef ssid Guardian 
ae disclesed by ite books omd records. Ho objection ia made te the 
payments ef personel preperty taxes shown on seid account, ner to 
the purchases ef mortgages in the your 1922.' 


“That oll securities im which funds of the guardionship 
estate were invested imeluding securities purchased without euther- 
ising order of the Probate Court were collected or realised on in 
celle Seaevnae Pa og ge ow 9d ghee ae im the D ae 
Teport, exeeps only se#eurities in princi amount 
$25,000, te the purchase of which objection six was directed, and 
these securities are raferreé to in raragraph 16 of Stipuletion, 


"16. That the securities held in the guardianship account 
by said Home Bank and ‘rust Company at the time it was elesed vere 
Late auc entered upon the scvoums attached te the seid report, 

ollowss 


April 14, 1928, Bergthal mortgage fer $4,000 

April 14, 1926, mortgage for $500 — 

Mny 17, 1928, Garfield bondn (24,009) for $3,980.50 
June 15, 1950, Sehneider mortgage ($1,000) far $1,002 
June 15, 1930, Brown mortgage £5,500) fer $6,597.23 


and interest on seid mortgages and bomie «ae collected se appeers 
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in the account attached te the said repert. 

"16. That the parties to this appesl de not find upon 
the records of the Probate Seurt of Cock County, Illinois, in 
the said guurdianship proceeding the entry of orders authorizing 
the purehase of the eeeurities held in the guardianship account 
by ssid Heme Bank and Trust Company ai the time it was closed, 
and being the socurities listed in the enid report by it filed, 
and referred to in persgraph 16 hereinabove. 

"The Probate Court entered an order directing that the 
securities, the purchece ef which wee objerted to and which were 
held by the Bank es Guardinn, be deposited by the Receiver of said 


Appellant herein) with the Clerk of the Probate Court ‘te 
be subject te the orders of thie court.' 


naretver Sepenttes Stuh te thosk of sais" TZinste four, fan 
and property ef ssid estate in guardianship which hed come inte 
his poseescion or custedy, the same consisting of the seeuritias 
listed on the repert of ssid Guardian, together with essh in the 
sum of tixteon Sellers and twenty-five Conta (616.25) 
4% the conclusion of the hearing the cireuit court entered a decree 
suctaining the objections te ihe cuardian’s« repert and account, and 
direeted Kidowiex aa receiver fer the guardian “te account in cash" 
for the illegal investments of the bank ee guerdian and ite improper 
management of the estate of the mimors, and “te that ond pay over 
ané deliver te anne Stahl, Otto Stahl, Prits “tah and Sllis and 
Hackett, eseh in the eum of $13,251.36, and te pay to the guerdian 
fer ‘alter Stahl, = mimer, to be appointed in the probate court of 
Geek county 48 suecesvor to the Home Sank & [rust Cos, the sum of 
$4,427.12) that wpon seid paymente heaving boon made by the receiver 
he shell be deemed te have fully account: 4 for all moneys, securities 
end property “with which said bank and/or ssid reesiver is charge- 
eble a2 quardianj” that neither the Nome Sank & Yrust Co., in ite 
capacity ae guardian, ite attorneys, ner Casimiy =. Midewiex, in his 
capacity as receiver, nor his attorneys, are entitled to compensstion 
om Dehalf of said guerdian. ‘this appeel is prosecuted by the ree 
eeiver from the ¢eeree of the cirewit cour! thus entered. 

The principal  westion involved is whether the prebate court 
of Cook county had jurisdietion to erdor the receiver of the ¢ «funet 


benmk ‘co wake payments to the bencficisries ef the minors’ estate, 
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from the anseets of the bank, whieh were then being administered 

in a bonk li.uidetion proceeding in the cireuit court. The pay- 
wente required to be made by the reoeiver ef the defunet bank 

were found by the probate court to be due “on account of illegal 
investments and mismenagement"” of the guardianship estate. This 
@learly constituted a claim agaimet the assete of the bank then 

im Liquidation in the circuit court. Under the rules snnounewd 

im Ghiesge Title & Truet Co. v. Soldman, 272 ll. Apps 457, which 

wee @ etee involving similar jurisdietionsl qucections, such claims 
muet be prewented im the court where the Liculdstion preceeding 

wae then peniing. In the Goldman case, Chicage Title & Trunt Cox, 

ae trustee, filed iis bili im the cirenit court to foreclose a trust 
deed, and Phillip State Benk & Trust Go. was appointed receiver. 
Svbsequentiy the bank failed, and Charles MH. Albers war appointed 
reeciver by the euditer ef public accounts. Chertiy thereafter, 

in proceedings brought by the euditer against the bank in the 
superior court, Mr. <lbera was appointed reeciver of the bank. “till 
later, Raymond Hayes was appointed “successor receiver" im the faore- 
elesure procesdings pending in the eirawit court. Albers, as recelver 
of the bank, was erdered by the cireuit court to pay the “successor 
reeviver"® in the fereclesure proceedings $2,566.72, and from this 
6rder the receiver ef the bank prosecuted on appeal. ‘he facts and 
cireumetences in that case, so far as they involve the jurisdictional 
question, were similar to those involved in this proceeding. in an 
exhaustive opinton by Hr. Justice Seanlan reviewing mumerous decisions 
in this state and other jurisdictions, it was held that another court 
of co-ordinate jurisdiction har me right te interfere with property 
in the hands of « receiver already appointed nor to attempt to cantrel 
oF Goll him te account. It wes there said: (p. 463) 


"It is for the court which has taken the sasete of an 
insolvent corporstion inte ite hance fer distribution, and fer 
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that court alone, to determine who ite ereiitore are and the 
amounts of their respective cleims, * * * 
"All the authorities eustain the proposition that, when 
a court of equity acquires jurisdiction of « cause, and appoints 
a teeelyer te teke chorge of the preperty involved, then no other 
court ef ¢e-erdinate 2g onto has any er eF authority te 
interfere or meddle with the preperty in the hande of the re~ 
ceiver, but must leave the court appointing the reestver un- 
trammeled im its edministretion of the some, ae the lew directa, 
regerdless of whether the original appointment was er was not 
exroneous, com ig rule is exsenticl to the orderly adminictration 
ustice, and te prevent unseemly conflicts between courts whose 
Eber§ adietion embraces the —_ subjects and persone, and has ne 
 aagchomad te the supremacy of one tribunel Over the other, nor te 
oo coe in rank of the oe respective cleims, in behalf of 
a he the conflicting jurisdietions are invoked. (23 hse Co Le 
. 


The opinion further atated im apt terme: (pe 468) 

"The chanceller of the cuperior court has the sole right 
to administer the estate, te determine whe are the erediters ef 
the Sank and the auwounte of their respective claims, and to hold 
the nevets, through his receiver, for the benefit of those whem 
he ultimately adj s te be entitled thereto, end in the per- 
formance of his plain duty in the premises he will not permit his 
reesiver to obey the inetant order of the eireuit court. * * * 

"fhe preper precedure in the inctent ease is fer the 
ehanesller of the circuit court to order the ‘successor reesiver’ 
te file a claim in the Bank reecivarship preceecings im the superior 
court. in that proceeding, im an orderly, equiteble way, ail of 
the erediters ef the Sank will have theiy day in court." 

Seounsel fer petitioners take the position that the probate 
eourt, which wis ereated by the general assembly under art. 6, sete 
20 of the constitution of 1276, hes exclusive jurindiction to settle 
the saceounte ef its guardian, %o think, hevever, they confuse 
the term “exclusive” jurisdiction with that ef original jurisdiction. 
Ts «ae held im Elokke v. Dedga, 105 111. 125, that probate courts 
may be established in the clase of counties indicated by their 
population whenever the legisiature may see preper te de so, and 
that sueh courte will have originel jurisdiction inc ertain matters. 
wut “there ie no authority in the constitution for making that juria- 
dietion exclusive. Seth courte (county and probate) have, and may 
continues to have, original jurisdiction in « eleass of cases desig- 
nated.  Nething centaimed in the constitution is inconsistent with 


two eourte of the same county having original jurisdiction in the 


same ¢lasse of cases.“ 
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tt hes boom held that the circutt courts of this state 
Have jurisdiction *o hear on? 4otermine in suits against exvcuters 
an¢d administrators claims which might have been presented in the 
probate court, imdiesting thet the letter dees not have exelusive 
gurisdiction of such matters. Im Darling v. MeVomalds 101 Ill. 370, 
4t was said: (p. 373) 

"The order from whieh this eppeal is prosecuted directs 


the een of ome rendered by the cirewit court of 
Ri¢ehland County, c avor of Kedeneid and asgninst Darling's 


@xecutors, in an section of assumpait, for the personal services 
ef Mctoneld in nursing berling uring his last sickness. Beyond 
all question this was 6 ‘cause in law,' and being euch, the 
@@urt bead original Jurtedigtion im ‘the eause’ under aace ld, 
art. 6» of the eonetitutions and thie jurisdiction is unaffected 
the statute conferring jurd adiction upon the county ceurt in 
seme @¢lees of ‘cauces. ve the 6? Iie 503 


Mapes v+ the Desplas 6% id. i} Suynme v- é 20 id. bea. 
"The cireuit court heving original juriedietien, un- 

affected by the statute conferring jurisdiction upan the county 
e@urt, im the ‘enuse in law,' it mecessorily follews thes it had 
pewor So render a judgment thorein binding upon the pertics, and 

: ih ,* sg yl. nt aoeent on: 3 & necesasry incident 

We regard the Goldman case = conclusive upon the juris- 

diectienal question here involved. ‘the circuit sourt, in which the 
Liquidation procesding “as pending, hat the right te administer the 
estate, to determine whe ware the ere‘itora ef the Bank, and the 
amounts of their cleims, ond to hold the assets intact ‘threugh ite 
yoeeliver for the ban«“it of those whom the cour: might) ultimately 
adjudge to be entitled thercto. ‘o permit tre courts so enter erdere 
@n a yecetver vould reew)t im chaos. The probate court had jurio- 
@ietion requiring the guardian to file = report and ecegunt, but 
e@uld not cempsl him to pey petitionern frem assets ever which the 
¢ireuit court had jurisdiction. As is indiented in the Geldmen care, 
the proper procedure would hare been for the probate court te ave 
appointed a successor guerdien fer the petitioner shp wes still « 
miner, ond to have sutherized an¢ directed him io file biz claim in 


the bank Liguicstion procescing, where the rights ef the miner aad 


the ether petitioners could be dotermined in an orderly manner. 
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Thether or not petitioners would be ontitled to a preferred claim 
would be a metter for the cirewlt cours to dctermine, but in any 
event their rights eould be as fully protected in that pi ocveding 
as in the probate court. 

Ceunsel fer petitioners axgue thai the receiver submitt a 
te the jurisdiction of the probate court. The recerd sews that 
he cume in unwillingly, challenging the juriadietion of the cour: 
all thveuch the precessing, ani under the circuastances it eannes 
well be srqued thet be voluntarily submitted thereto. 

"olding as we do that she probate eeurt lacked Jurisdiction 
te requirs the receetver te seveunt and say from the senete of the 
éefunct bank cash found te be duc frem the guardian on sccount of 
fllegal iuvectments and mismansqoment, it becomer unnecessary te 
Congider and puae upon the merits of the eonireversy relnting to 
thea investments er to review the correctness of the court's deoree 
im ruling upon the objections to the guardian's reper! and account. 

For the rensons etated herein tha deeree of the circuit eeurt 
ie reversed and the cause remanded with directions te take auch 
further proceedings ae may be neecauory and proper te protect the 
rights of petitioners, net inconsistent, hewaver, with t « views 


herein expressed. 
REV@iS40 AMD REMANDED WITH DINLCTIONSs 


Seanlan, Pe Je, amd Sullivan, J., concure 
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RLLA FIGAS, 
Defendant in Brror, 
si BRROR TO SUPEPIOR COURT 
e 
_ | OF COOK COUNTY. 
“Plaintiff in Error. 


83 14.645 
x ey 


MR, JUSTICE SULLIVAN DELIVEPED THE OPINION OF THE COURT. 


thie writ of errer seeks the reversal of « dveree of divoree 
entered February 18, 19355, against defendant, Leo Figac, on a bill of 
complaint filed by his wife, Zila Figas, on April 21, 1952. Wo brief 
Ras been filed in this court by plaintiff. 

It is alleged by plaintiff in her bill that the parties were 
married in Berlin, Germany, Jume 24, 1920, lived and cohebited together 
as husband and wife until en or shout April 27, 1932, and «t the time 
of the filing of the bili head three living children of the respective 
ages of 17, 11 and 7. She charged as her only grount for divorce that 
defendant had been guilty of extreme and repeated cruelty; that “on or 
about the 20th day of February, 1931, the ssid defendant, deat, struck 
and knocked her down with a shoe and hit her on the side with a picture 
frame, and broke up all of the family pictures belonging to your 
Oratraxj and that again, on or about the 27th day of April, A» 3+ 19352, 
said defendant struck, beat and generally abused your oratrix.* 

May 11, 1952, defendant filed an anewer admitting the marriage 
and the birth of the children but denying both the general and apecific 
charges of crucltye 

The decree found that the court had jurisdiction of the parties 


and the subject matter and “that said defendant, Lee Figas, has been 
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guilty of extreme and repeated cruelty towards the complainant, * 
but contained no finding of facts to sustain the conclusion that 
defendant was guilty of “extreme and repeated cruelty." 

Defendant contends that plaintiff's bill of complaint was 
insufficient and should have been dismissed for want of equity because 
it charged only one sect of cruelty as having occurred prior te the fil- 
ing of her bill for divorcee; and that the deeree is erroneous for want 
of specific findings of fact or evidence in the record to sustain it. 

The record presented to this court is certified as complete 
by the clerk of the superior court and neither a certifiente of evidence 
nor master's report is included therein. At the time the decree was 
entered in this eause it was the settled law of this state that a party 
granted affirmative relief in chaneery was required to preserve the avie 
denee upon which the decree was based by a specifie finding in the decree 
itself of the facts that were proven on the hearing or by a certificate 
of evidence or a master'a report. 

In passing upon thia question in French ve Vrenmehy S02 Tlle 152, 
the court said at pye 158, 159: 

"In this State the rule prevails that no preswuption can be 
indulged in a chancery case that the evidence is sufficient te mistain 
the deerse therein wnless it appears in the record * * *. In order to 
support such a decree the specific facts proved on the hearing mst be 
found in the deeree or preserved by a certifiexnte of the evidence where 
the evidenee is oral testimony taken before the court under our statute 
allowing oral testimony in chanecry cases. It is alse now the settled 


rule under that statute that a recital of the ultimate facts in the 
decree as proved is sufficient to sustain the 8 Sg and if that is 


done the evidence need not be otherwise preserved. | Ve 
290 Ill. 550.) it is equally well settl a mere 
ree mn the decree, by way of » finding, that all the material 


allegations of the bill are preven and that the equities of the cause 
are with the complainant is not = finding of facts but is a mere con- 
Clusion, and is not sufficient to support a deerce granting affirmative 
relief. (VanMeter v. ef, 276 Ill. 451.) Thiks same rule applies 
te jurisdictional facts wh: are necessary to be established to give 
the court jurisdiction of the subject matter or of the class of suits 
‘to which the particular suit belongs, and a finding in the decree that 
the court has jurisdiction of the subject matter of the cause is a mere 
Pagar ag and 7a a areca finding of the jurisdictionel facts 

such @ ease. Beoktonberg ve Becklenberg, 232 Ill, 120% Village of 
Harlem v. Suburban Oad “Oe, Se OME ‘ 


In Ohman vy. Ohman, 255 Ill. 632, the court sad at pe 633: 
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"The evidence was not preserved in the record, and the only 
finding of the decree in, 'that the allegations im the enid bill 
contained are true, as therein atated, and the equities of this 
ecuuse are with the complainant.‘ 

“In chancery it is incumbent upon the party in whose favor 
@ deeres granting relief is entered, te preserve in the record the 
evidenee justifying the deeree. Contrary to the rule of law, no 

ption will be indulged that evidcenee sufficient to sustain 
deeree was heard if such evidenee does not ap in the record. 
The genere.l finding that ali the material ehiaeations in the »il] 
are proved and that the equities of the case are with the complninant 
Will mot euctain @ degree granting relief, where there is no finding 
A pony facts and the evidence is not preserved in the record, 


ie ee oe pe 


958 Sas 199.) re § BS has been a verdiet ef'e faxy 
a reper of a master finding the facts, such veridiet or reper 

alls ng im the record the facts established imstead ef the evidenee . 
heard to establish the facia, and the evidences nead not be otherwise 


preserved. (thateher v. Thateher, 17 lll. 66.)" 
In the instant ease there was neither the verdict of a jury, 







RPeport of a master, certificate ef evidence ney finding of specifie 
facts in the decree iteelf te sustain same and it was therefore. 
' erroneously entered, 

Purthermore plaintiff*a bill of complaint was cleerly insuffie 
ecient since it appears on its fage that only one of the acts of oveahigy” 
was elleged to have occurred prier to the filing of tne bill. Wo 
prepsr grounds for divoree under eur statute having been alleged, the 
bill 4id4 not confer juriadietion upen the court and should have been 
dismissed, | 

For the reesons herein stated the dseree of the superier court 
ig reversed ané the couse remende¢d with directions te cigmisa plaintiff's 
bill of complaint fer want of equity unless within « reasonable time to 
be fixed by the trial court she shall elect to smond her bill, 

REVERSED AND HEMAWNSD JITH DIR SCTIONS. 


Seanlam, Ps Jes and Priend, J., concurs 
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IRVING W. HERSEY, 


Appellee » 
APPEAL PROM MUNICIPAL 
Ve 


| COURT OF CHICAGO, 
CHICAGO TECHNICAL COLLZGR, 


Appellant. ) 283 14. sant 


MRe JUSTICE SULLIVAN DELIVERED THE OPINION OF THE COURT, 


Thies appeal seeks to reverse a judgment for $2,678 
rendered January 8, 1935, againat defendant, Chicago Technical 
College, on the verdict of « jury in a first Glass action brought 
by plaintiff, Irving ¥@. Hersey, for a balance of salary ac an 
instructor alleged to be due under a written contract between 
the parties. 

Plaintiff's statement of claim avers in substance that 
April 28, 1930, he and defendemt entered into a written eontract 
whereby he agreed to render services as an instructor in arehi- 
tecture in defendant's college and defendant agreed to compensate 
him for his services $3,760 for the year of twelve months beginning 
June 1, 1930, and ending May 31, 1931, $3,970 for the year beginning 
June 1, 1951, and ending May 31, 1932, and $4,180 for the year be- 
ginning June 1, 1952, and ending May 31, 19355 waid salaries te be 
paid in monthly installments of $250 each, “the excess above this to 
be paid in such instaliments and ot such times during each year as 
way be most convenient to the college, but whether paid in install- 
ments or as a whole, this excess shall be paid each year before the 
end of the year's term on May 313" that the contract further provided 
that "$400 ef the total exch year is an amount paid by the college 
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to you in consideration of your attending seme well known education- 
al institution during the months of June, July and August of each 
year and pursuing studies leading te an advanced degree in archi- 
tectures" and that, in the event pleintiff decided net to do this 
at any of the summer periods during the term of his employment, 
$400 a year was to be deducted from his salary. 

It further alleges that in accordanee with the terms of 
said contract plaintiff entered inte the employ ef defendant and 
continued in such employ until May Sl, 19355 at all times fully 
complying with all the terms of the contract to be kept and per- 
formed by himj that he attended well known educational ire titutions 
during the months ef June, July and ougust of gach year; that sinee 
May 31, 1952, defendant refused to pay him a balance of $070 due on 
his salary of §3,970 for the year ending Moy 31, 19323 that since 
May 31, 1933, defendant refused to pay him a balance of 61,705 due 
on his salery of $4,180 for the year ending May 31, 19353; and that 
by reason of such defaults Plaintiff has been damaged in the sum of 
$2,675 

Defendant's amended affidavit of merits, after admitting 
that it had entered into the written contract with Plaintiff as 
alleged in his statement of claim, avers that prior to Cetober 15, 
1930, iS employed twelve instructors in the same @apacity as 
Plaintisf; that, on er about thas date, defendant was in a pre- 
Cerious financial condition and wae about se cease dging business 
unless the expenses of the school were drautieslly reduced; that, 
in consideration of the acceptance of a proposed reduction of 
salaries by all ite instructors, plainviff agreed with defendant 
and with the other instructors te accept a reduction of 20% in the 
Salary provided in his written contract for the year beginning June 
1, 1931, and ending May 51, 1952; that thig Salary reduction was 












ams ob e¢ fon bebleosd tiitalslg énove eft mt gtedd ban *% or 
etnenyolqae wid te mot off goltwh aboliog rags co 


ae bexosms trbdmtal 
Eh’ womks Lis te gb8eL as win oat eae oee oe 
at0q bus tqsd 66 of donzénoo ede to astted od In Miiw y aoe: 
anotéu?ii mt fnnetteetbs uvord Lisw bebniia va tad ami . = 
conte sails tteoy dose 20 tary. bun Yvh venus Ye astnom end.g 
no onl O° %é conelad 2 mii yuo of Ooawiex acmbneteh —RE 
oonto tats FACUL .LE YW gidon tH9y% oe 19% OTUeSE to 
end COV», 16 to consiad « mid Yq oF beewtot suabuelab 
dats bom (SECL LE ysl gnibne usey eds tot 031,59 te dat 
to mre off nt begemmd mood ant Ytisninke etiveted dewe 36 moun 2% 


% 














< = ke es 


ea Ytitnialy Aitw teootines novdiew esis oli hovedne 
ak tedo%s9 ef tolxg sand atove yslaio io vnsmetats alt . a 
| ad YPloageo ean we Hi wxOteNTean? eviews be vole #2 4OURE 
<01q 2 A sow Inwhueted ystud ends swede +o mo stacey | 

~ geonteud grid oesbe oe vwods waw bun nots tones Lotonand® eMekEK® ; 
Rene, (boowbor yLlevliastd ot]ew Loortve etd to ee 9 
Majay $0 XO ROlsoudot HowogE tg 2 Ye svEDsqovon od YO DOlvods phan = 
eigen iteaw bowmye Thivndaty yevedowient est Lis yd A: : 
a oe ROS te Aehyowbet « vqeneH OF vet ZONII on! Loto Pere cn ae : 
Bierce fs. Nam co? Yostieme Heetiuw ats nd ang ts, 


i 


= = 


| 


-3e 
secepted by plaintiff and all the other instructors; that, on or 
about September 15, 1932, and subsequent to the acceptanee by 
plaintiff of the 20% reduction in his salary, defendant was again 
in a preearious financial condition and was about to cesse doing 
Business when plaintiff, in consideration of the acceptance of a 
proposed reduction of salaries by all the instructera, agreed with 
defendant and with the other instructors to accept a reduetion of 

35% in the salary provided in his written contract for the year 
beginning June 1, 1932, and ending May 31, 19513 that said reductions 
were accepted by plaintiff and all the other instructors and plaintiff 
remained in the employ of defendant under the reduced salary for 
several months after the expiration of his contract with defendants 
that prior to the summer of 1932, it was mituclly agreed between the 
parties that plaintiff would forego attendance at a recognised uni- 
versity during the summer months and that no claim would be made for 
the $400 provided therefor in the contracts; and that defendant having 
paid plaintiff the sums of money agreed upon between them was not 
indebted te him in the amount claimed in his statement of claim or 
any part thereof. 

Plaintiff was the only witness who testified in support of 
his claim. Twelve witnesses were called by defendant to sustain 
ita defense. 

The errers relied upon by defendant for the reversel of 
the judgment are (1) that the verdict is contrary to the manifest 
weight of the evidenee; (2) that contrary to the law, the jury 
arbitrarily disregarded the credible and uncontradicted test imony 

ef all the witnesses for defendant and relied upon the sole, une 
supported, uncorreborated and contradictory testimony oi: the plaine 
tiffs (3) that it is evident from the record that the verdict of the 


jury in this case was entirely the result of passion, prejudice and 
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sympathy and should be set sside; (4) that the court erred in 
refusing to set aside the verdict and to grunt defendant a new 
trial; (5) that the court erred in excluding evidence offored by 
defendant in support of the theory of its defense and in suppert 
of the isaues a2 raised by the pleadings; (6) that the court 
erred in giving an instruction te the jury which eliminated the 
foree and effect of the greater number of witnesses ae a factor 
in determining the preponderance of the evidenee, thereby misleading 
the jury to the prejudice of defendent; and (7) that the court erred 
in refusing to instxruet the jury upon <cfendant's theory of defense 
and upon the issues of the case av raised by the pleadings. 

Pleintiff's theory ic that the verdict of the jury was amply 
supported by evidence in the recerd that he never agreed te the modie 
fiertion of his written contract end that defendent sgreed te pay him 
for the last two years of ita term the full amount of ssleary as speete 
fied in ssid written contract. 

It is congeded that if defendant proved a modification of 
the written contract whereby plaintiff agreed to and did accept a 
reduchion in his salary as provided in the said cortract and that 
payment bad been made in accerdenee with such medifiecation, then he 
is not entitled te recever. 

The defense as set forth in defendant's amended affidevit 
of merits wan that in October, 1951, defendant was in a precarious 
financial condition and would be compelled to close its sehool 
Unless something was done to remedy the situations and that ali 
of its instructors, including plaintiff, agreed with each ether and 
with defendant to aceept and did accept a reduction in salary in order 
to keep the school open and to insure the continued smployment of 
all the instruetors. Wo motion was made te strike the amended affi- 
dayit of merits presenting this defense and it «as the defense upon 
which the parties went te trial. That it sas a proper legal defense 
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eennot be questioned and defendant was entitled to presant to the 
jury any competent evidence that tended to eustein it, as well as 
to have the jury properly instrueted on ite theory. 

Plaintiff's written contract with defentant containing 
the terms heretofore set forth in hia statement of claim was received 
in evidenee, and he testified in his own behalf that he performed all 
the conditions of the contract incumbent upon him to performs that 
defondent owed him « balance of $970 under his contract for the year 
ending May 31, 1932, for which he made a damand shortly prier to 
said date; that defendant owed him a balance of $1,705 under his 
eontract for the year ending May 31) 1955, the payment of whi¢h, 
along with the balanee of $970 from the previous year, making a 
total of $2,675, he demanded shortly before the last mentioned date, 
that he attended on educational institution during June, July and 
August of each of the years covered by the contracts that efter the 
expiration of his contract he was in the ewpley of defendant for 
about three or four weeks in September and possibly up to the first 
ef October, 19353 and thet on Decamber 21, 1955, he wrote defendant 
a ietter requesting the balance due him under his written contract. 

Charles We Money, ite president, testified substantially 
that defendant, Chicage Technical Coliege, conducted day and svening 
resident classes and home study courses} that it employed twelve 
instructors in its resident coliege and four or five other porsons 
te correct home study lessons; that plaintiff was paid his full 
Selery under the written contract for ihe year ending May Sl, 19333 
that there were two classes of students, those who paid in advance 
for a year or more and those who paid in monthly installments; that 
the tuition of these who paid in advance was invested in « reserve 
fund in ren] estate mortgages, bonds and other ssouritiess that the 
school yenr commencing September, 1931, showed « marked depreciation 


in defendant's reserve fund, with many defeults as to principal and 
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interest, and a striking decrease in euroliment of students and 
payments of tuition fees; that he called a meeting of the in- 
atructers October 15, 1931, when he advised them generally as te the 
precarious financial condition of defendant, suggecting that they 
give thought to the possibility of the school having to close and to 
means by which it might pe kept open and all the instructors continued 
in employment, and that he would eall them into another meeting shorte- 
ly} that October 29, 1931, all the instructors, including Plsintiff, 
were called into a meeting with the officers and all the employees 
of defendent; thet the witness explained in detail with grapha, 
charts and figures on a dlackbonrd the deprecistion eof defendant's 
reserve fund, in which advance tuition fees had been invested, the 
drastic decrease in the enroliment of students and the payment of 
tuition fees as compared with prior years, and, efter stating that 
the selaries of office employees and all others, except instructors, 
had been reduced and that the rent of the college premises, adver- 
tising end operating expenses hed been curtailed to the limit, ad- 
vised the instructore that it would be necessary to close the scheol 
unless they agreed to a reduction of their seleries se that the 
expenses might be brought within the receipts; thet Prefesecr Black, 
one of the instructors, proposed ond moved that all the instruetors 
seccept 2 reduction in aslery in order to keep the school from closing, 
and that when the witness asked if there war any objection on the part 
eof any of the instructors to the proposed reduction of their salaries, 
there was none; thet he then told them that he would work out 2 schedule 
ef the reduetions end notify them individuslly; and that shortly there- 
after he dizcussed with plaintiff « reduction of 20% in the salary of 
each inatructer in consideration of all the others taking the same out 
end plaintiff agreed to the reduetion. 

Morey further testified that defendant paid plaintiff $3,000 
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for the year ending May 31, 1932, and $2,476 for the year ending 

May 31, 1933 that Hersey made no demand for she difference between 
wheat he received and the amounts atipulated in his contract until 

he wrote the letter of December 21, 19353 that the latter part ef 
Way, 1932, when plaintiff wes prepering to go to his home in 
Massechusetts, he mentioned the matter of attending Columbia University 
that swemer; that the vitness told him that, in view of the condition 
of the times and the conditions under «hich the college was operavingy 
if he attended Columbia University he would have to de se at his own 
expenses that plaintiff stated that he wanted to co-operate and under 
the circumstances would "go along with thems" that he talked te plain- 
tiff ebout December 15, 1932, and advised him that there had been a 
further depreciation in defendant's reserve fund and deerease in an- 
roliment and payment of tuition feesj that he told plaintiff that 
things had reached a poini where it had te be decided “whether he 
would proffer to lay off some of the instructors or keep them all on 
and divide up the money «end reduce the rate paid eseh man;" that 
Plaintiff stated as before that “he wanted to co-operate with us and 
thet he would be willing to go along with the reduced income and keep 
all of the instructors onj* that the witness told plaintiff that the 
reduetion would be sbout 15% in addition to the 20% reduction agreed 
te for the previous year; and that Hersey said he would co-operate and 
“go along with us on that basis." 

Plaintiff’s objection was sustained te defendant's offer io 
prove that the other eleven instructors were retained in its employ 
and that the 20% reduction: was made on an even basis among all the 
instruetors for the year ending May 31, 1932. His objection was 
aleo sustained to defendant's offer to prove the setual decrease 
from September, 1930, to September, 1931, and September, 1952, in 


Peceipts from tuition fees, in the enreliment ef students end in the 
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value of the securitier in the seperye Zund which represented 
prepaid tuition foes. 

Orian W. Grant, seuistant to Morey, testified that after 
Morey presented the financisl condition of defendant to the ine 
atructors at the mecting of October 29, 1931, Professor Black 
suggested that all the inutructers agree .O take a reduction in 
selary, and that when one of them asked how much it would be Morey 
anewered approximately 29%; and that about a month ofter this 
mesting Hersey stated te him that “he would ge along with the 
school rather than go back home, becouse he thought Morey would de 
the right thing - was doing 211 he could.” | 

William &&. Kundy, assistant tressurer ef defendant, testi- 
fied that Black proposed a reduction in the salaries of all the ine 
structors to keep the business going and io preserve their jobs; 
and that there was no objection to the propesal. This witness was 
mot permitted to testify as to the condition of defendant's finances, 
the relative sise of the elasses or as to whether the 20% reduction 
in salaries went into effect as to the eleven other inwtructora. 

The other nine witnesses fer defendent were follow insiructers 
of plaintiff, «11 ef whem testified variously but in effect that, efter 
Morey presented to the meeting on October 29, 1951, the dctailed facts 
and figures as to the financial condition of the college, necessitating 
the cessation ef business, dropping some of the instructors, or the 
reduction of the salaries of all of them, Professor Black woved, pro- 
peced, suggested or mentioned that esch of the instructors agree te 
accept a reduetion in salary in order te keep the college running 
and all of them employed, and that when President Merey ecked if there 
were any objections, none was interposed; ond thet when Morey wes 
asked at the meeting how mich the reduetien would be, he snowered 
about 20% 

instructor Fred Abbot Fielder testified that a few weeks 
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er 2 month after the meeting of October 29, 1931, in a convereation 
with plaintiff, the witness said to him, “the question of the reduge 
tion of 20% in owr esleries end the fact thet it would be difficult 
for us te maintein our living expenses on the reduced enlarier and 
thet we didn’t like to have to do it, but we were going to have to 
take less seleary - but I saw it looked »s thouch the school would 
@lose, and I would rather teke my chances on a reduced snlery during 
the period in order that we might continue working as there was ne 
possibility of geeting a place outside in my profession at that 
time," and Hersey “agreed with me." 

Instructor Clarence %.» Dahl testified that shertly after 
the meeting of October 29, 1931, in «a diseussion with him abeut the 
salary reduction, pleintiff stated that “Mr. Morey was deing the 
right thing." 

Defendant effered te prove by the nine inetructers who 
testified that they each reesived she 20% reduction in salary which 
they agreed to accept, that they remained in defendant's employ for 
the entire sehool year ending May 31, 1932, and that they accepted 
their wslaries az redueed in full payment of all that they had 
coming under their contracts for that year. Plaintiff's ebjection 
to thie offer wes in each instenecs sustained. 

Plaintiff testified in rebuttal that “Mr. Morey presided 
at the meeting (Geteber 29, 1931) and he put some figures on a board 
and discussed those figures, telling us - setting up the yeerly 
budget - and that he felt probably that it would be necessxry to 
make some adjustments * * * he called fer suggestions from the 
faculty and Mr. Black suggested that perhaps the faculty should de 
what they could in the way of salaries to help out * * * and Mr. 
Morey asked if there were any other suggestions and there being none, 
he stated that he would discuss the situation over with the faculty 


individuallys" that subsequent to this mecting Morey told him that 
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his case was different and that defendant would earry out ites 
written agreement with bim; that about the latter part ef May, 

1932, Morey asked him to ferege attendance at college for the 
gummer, but finally agreed that he should go; that he asked for 

the balance due on his contract at that time, but nothing further 
was said by Morey; that in the latter part of December, 1932, Morey 
told him thet he would psy his monthly selary inatallments at the 
geome rate that he had been paying thom, but that if the witness would 
agree to » temporary reduetion in the monthly payments, defendant 
would pay the entire balence due on plaintiff's contract aa soon as 
possible, and that under these conditions pleintiff agreed te accept 
monthly salary payments of $200 commencing with October, 1952. 

Did the trial court ery in exeluding competent evidenee 
offered by defendant? It has been repeatedly held that where one 
of the perties to a written comiract refuses to perform because he 
is confronted by changed and burdensome conditions net known or 
anticipated by the parties when the contract wae madesg an oral 
mocifiesation of such contrect by the parties is not without consid- 
eration and is binding upon them. (Bishop v. Busse et als, 69 Ill. 
4035 Cooke v. Murphy, 70 Ille 963 Commercisl Cor Line v- Andersom, 
224 Ill. App. 187) Schweiekhardt v. Chessen, 329 111. 637.) The 
courte of every jurisdiction in the United States have taken judicial 
notice of the depression with its dissetrous financial consequences 
to individuals and institutions of practieslly every Kind and 
character, and surely in the light of the rule of lew just stated 
defendant should have been permitted to prove the nature ond extent 
of the preearious condition of its finanees. The court's action 
in excluding this evidence was prejudicial to defendant. 

In view ef plaintiff's insistenee that there was ao eral 
agreement between the perties for » reduction of his exlery the 


Unenticipated impairment ef defendant's finances, which was the 
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alleged cause of ite refusal te perform the original contract and 
which actuated the oral agreement of the parties to modify the 
written centract, was material and evidenee concerning seme was 
competent and should have been submitted to the jury for ites con- 


sideration. 
Defendant presented evidence that plaintiff accepted the 


reduced salary under the oral agreement between the parties until 

the expiration of his contract May 31, 1935, and that he made no 
@laim for any balance due under his written contract until he wrote 
the letter to defendent on December 21, 19335. The defense, however, 
not only consisted of plaintiff's oral agreement with defendant to 
accept the reduced salary, but included the agreement of all the 
instructors with each other and defendant to accept redueed salaries 
because of the precarious financial condition ef defendant in order 
to keep the school operating and all of the instructors in enploynent. 
We think that defendent was entitled te show the full scope of the 
oral agreement as alleged and that plaintiff was the only instructor 
who refused to abide by such oral agreement. The action of the trial 
court was, therefore, erroneous in excluding the evidenee offered by 
defendant te shew that each of the nine instructors who testified 
agresd to accept a reduction in selery, received a 20% reduction, 
remained in defendant's employ during the entire school year ending 
May 31, 1932, and accepted his salary as reduced in full payment for 
that years This evidenee was not only competent but materiel under 
the issues made up by the plesdings in this case. The mutual agree- 
ment of all the instructors to accept reduced saleries and the accept- 
anee thereof by all of them, if shown, constituted a valid executed 
parel agreement, and it was highly prejudicial to defendant te refuse 
to admit evidenee ef the agreement and of the performance thereof by 
all of the parties thereto. 


It is almest uniformly held that a mutual promise to cone 
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tribute toward a common eeuse or undertaking te a sufficient cone 
sideration for a promise. In Connors v. Swords Cos, 276 T1l. 

Apps 318, where the question of a mutunl agreement by officers of 
@ corporation te accept reduesd sealeries was involved and the trial 
eourt refused to permit the defendant to show the aeceptance by the 
plaintiff and all the other officers of a reduction in salary, the 


court held at pe 326% 


"It is our opinion that the trial court erred in refusing 
to permit the appellant to make its offered proof, to show thet 
mutual agreement, the sslaries of the various officers, including 
appellee, had been voluntorily reduced, ond accepted by them in 
payment for their salaries due them from the defendant company. The 
reduetion of the saleries of the various officers wae made for the 
benefit of the defendant company and said company had a right to 
Binintain er defend its suit as against the claim of the appellee. A 
promines to accept «a reduced salary and the acceptance of the same 
was an executed perole agreement and could be shown to defeat a 
recovery upon a written resolution passed by the board of directors 
+ ee Fs sama selery at $10,000 per year. Yoekey v. Marion 
6 3 s 


See also Chieso Bank of Commerce vs Kraft, 269 Ille ‘poe 2953 Globe 
Wernicke Co. vse Siegel, ete., 209 Ills Appe 5293 National Time 
Recorder Co. vs Veypel, 95 ile Apps 170. 

So in this ease defendant's theory is taat all the instructors 
were confronted with a loss of employment; that their mutual agreement 
Detween exch other and with defendant to accept the reduction in their 
s@leries so as to keep the school open was for the benefit ef exch and 
®ll of them, as well es defendant; and that it wes proper for defendant 
to show such mtwel contract and ite performance by all the instructors 
and defendant. 

Sefendant contends that the following instruction was 
erroneously given te the jury: 

“fhe court instruets the jury that the burden is en the 
defendant te prove by the preponderance or greater weight of the 
evidenee that the contract entered inte between the plaintiff and 
defendant was modified or changed. “hen the court speaks ef the 
preponderance of evidenee in these instructions, sueh preponderance 
of evidences may not be necesserily determined by the number of 
Witnesses testifying to a particular fact or set of facts in doter- 


Upon which side the preponderanee of evidenee iss you may 
also — inte consideration the opportunity of the various wit- 
nesses for seeing and knowing the things about which they testified 
fg ee al manner while testifying; their interest or lack ' 

est, the probability or improbability of the truth of 
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eversl statements in view of all the other evidenee, 
ae ca eireumstances proven on the trial, and from any or 
all of these circumstances, you may determine on which side 
the preponderance of evidence ise” 


We are of the opinion that the number of witnesses being an important 
factor in this ease this instruction was erroneously given. 
Where plaintiff's case rested solely upon his own test imeny 


ae it did here and twelve witnesses testified in defendant's behalf, 
the number of witnesses testifying for or against a proposition wns 
a very important matter to be considered’ by the jury, and an in- 
struction which igneres or omits the sumber of «itaesces an an element 
to be considered is caleulated to mislead the jury. (Yanloniz v. 
Spring Valley Goal Coe, 185 Tlie ‘pp 563, and eases cited therein, ) 
This instruction net enly dees not include the number of witnesses 
aS an element to be considered by the jury in determining where the 
preponderance of evidence lies, but intimates that the fact that by 
far the larger number of witmesses testified fer defendont migh’ be 
entirely disregarded. In Lyons v. Ayer & Son, S42 tlle 409, where 
a similar instruction was given, our Supreme court said at pe 417% 
nos a ctvza ferTargehios'Shd'ant Nate's Sotzect prtngigis st" iase 
mrogeestiy Schtndast hy Sns'miter of itsrensie® ent ts follow 


an enumeration of the matters pre te be considered by the jury, 
omitting however, the number of witnesses testifying fer and castaata 


In Chit Union me 28 Vs mest 228 Ill. 546, and aie 
8 astern i Ve 1 id. 621, it was held that a 

saniek instruetion should act have omitted this element. In view 
of the fact thet the appelies's enge rested largely upon his own 
testimony and thet more witnesses testified fer appeliant then fer 
himself, this imtruction might have misled the jury on this point.* 

Ne inctruction was given to the jury which stated the law 
with reference to a mutual agreement by all the instrueters with each 
other and with defendant and the performance thereof by all of tke 
parties to such an sgreoment. 

The court refused te give the two following instructions 
requested by defendant: 


"Woe 4- You are instrueted that if you believe from the 
evidence that after the making eof the written contract introduced 
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in evidenees, the plaintiff and the defendant, by parol agreement 
modified the same by changing the salary for the second year from 
Three Thousand Wine Mlundred Seventy ($3970.00) Dellars to Three 
Thousand ($3000.00) Deliars and by changing the salary for the 

third year from Four Thousand One Hundred Bighty ($4,180.00) Dollars 
to Twe Thousand Your Hundred Seventy-five ({2,475.00) Dollars by 
mutual agreement between themselves, and between the other instructors, 
and that beth parties performed said contract as so modified, then 

the parties are bound by the contract as thus modified and the plain- 
tiff is not entitles te recovery.” 


"Noe 9e You are instructed as a matter of law that where 
several persons agree to a common object which they wish to accomplish 
for their general advantage the promise of each is a good consider- 
ation fer the promise of the others; and if yeu find and believe from 
all the svidenee in this esse that the plaintiff hereing together with 
several other instructors there employed by the defendant mutually 
agreed between themselves and all of them agreed with the defendant 
herein to change and modify their respective contracts with referenee 
to the salary and thst each and ali of the im:tructors, including 
the plaintiff herein, agreed to accept and did accept a reduced 
selary, then in euch event the agreement as modified is binding on 
all parties and the plaintiff cannet recover in this suite* 


These instructiona embody and present cefendant's theory of ite 
defense and the issue as raised by its affidevit of merits, and the 
- e@urt's refusal to state te the jury the law applicable to defendant's 
theory constituted reversible error. 

in e Ve Saestow @ 247 Ille Appe 207, 
in discussing this question, the court said at pe 212: 

"The evidence of plaintiff and defendant is in sharp con- 
flict, and in such condition of the proofs it behooves the court 
te be correct in its instructions to the jury. The plaintiff bank 
had a right to have the jury instructed upen their theory of the 
ease whieh the evidence proferred by them tended to prove, and to 
deny it such right was roversible error.” 

This case involved a claim for wages and plaintiff testified 
that at the time of the trial he was working for“the relief" in 
Massachusetts. In eases sounding purely in damages, where the evie 
denee is conflicting, and especially where the facts are calculated 
te touch upon the feelings and the sympathies, the instructions to 
the jury should be clear, accurate and coneis@e (Chicago Union 


Traction Co. v. Millers, 212 Ille 493 Co Be & Qe Re Re Coe ve Van 
Patten, 64 id. 5103 West Chieago Street R. Re Coe ve Dougherty, 
170 ids 379.) 
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Inaemmuch as this case will in all probability be retried, 
we have purposely refrained from discussing the credibility of 
the witnesses or the weight of the evidence, 

Por the ressons stated herein the judgment ef the 
Municipal court is reversed and the cause remanded fer a new 
trial. 

. REVERSED AND REMANDED. 


Beanlan, Pe Jey and Friend, J.» concurs 
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GORGE BR. BUNSON, executer under 
the last will and testament of 
CATHERINE Le BENSON, deceased, 


et ale, 
Appellees, APPRAL FROM MUNICIPAL 
Ve SouUnT OF CHICAGO, 
MID-STATRS MANUFACTURING COMPANY , 
a eorporation, . | - 28 3 TA 646 


MR, JUSTIC’ SULLIVAN D®LIVURES THR OPINION OF TH COURT. 


Oetober 15, 1944, judgment by confession was entered \ 
against defendant, Mid-States Manuf turing Company, in faver 
of George BR. Benson, executor wader the last will and testament 
of Catherine L. Benson, deceased, for $697.50, for six months 
rent and attorneys’ fees, under the terms of « written lease 
executed Auguet 13, 1952, by Catherine L. Benson, lessor, and 
defendent, as lessee, The rent at $100 a month was alleged to 
be due for the months from Way, 1954, to October, 1934, inclusive. 
The lessor, Catherine L. Benson, died testate December 27, 1935, 
naming George R. Benson as her executer. Sy her last will and 
testament she devised her residuary estate, including the property 
in which the leased premises in question are located, to her hur 
children, George R. Benson, Sr.» Walter lL. Benson, Sr-, Slla Benson 
Sddy and Mildred Benson Davey, as co-trustees in trust for themselves 
as beneficiaries and for certain uses and purposes, George R- 
Benson, executor, and George R. Benson, Gre, one of the co-trustees, 
are one and the same person. 

October 19, 1934, defendant filed a motion to vacate the 


judgment by confession, asserting that it did not “waive any rights 
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whieh it may have to make a motion for leave to appear and defend 
in the event that this motion to vaeate such judgment may be denied." 
This motion to vacate was supported by an affidavit which stated the 
facts heretofore set forth and that, “inasmuch as the claim on which 
the judgment by confession in this caus¢ was entered was for rent 
subsequent te the death of the said Catherine 1. Benson and for the 
period of May, 1934, to October, 1954, * * * snid claim for rent, if 
any there may be due, is owned by the said George Ry Benson, Sree 
Walter iL. Benson, Srey HZlla Benson Eddy and Mildred Benson Davey as 
co-trustees, and that George R. Benson, executor under the last will 
and testament of enid Catherine i. Benson, deceased, is not the owner 
of seid claim and is net entitled to take the judgment by confession 
therefor} that, therefore, the said judgment is void ond should be 
vacated and set aside." Defendant's motion of October 19, 1934, to 
vaeante the judgment by confession was denied by the trial court 
October 30, 1934. 

November 8, 1934, defendant moved to vaente the order of 
Oetober 30, 1954, denying its previous motion, end also te vacate the 
judgment by confession of October 15, 1934. Wovember 8, 1954, the 
court on ite own motion ordered “that plaintiff be and he is hereby 
given lesve to amend the statement of claim and cognovit on the face 
thereof, and that all files and proceedings herein be amended se as te 
read, George Re. Benson, executor under the lest will and testament 
of Catherine L. Benson, deceased, and George K. Benson, Sr., Walter lL. 
Benson, S¥ep Blla Benson Zddy and Mildred Benson Davey, as trustees 
under the last will and testament of Catherine 1. Benson, decsaned,* 
and denied defendant's motion to vacate the order of October 30, 1934, 
in and by which defendant's motion to vaeate the judgment by con- 
feesion had theretefore been denied. 


November 15, 1934, defendant filed a motion to vaeste the 
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judgment by confession of October 15, 1954, as amended by the 

court November &, 1954, by adding the co-trustecs ag parties 
plaintiff. This motion was supported by the affidavit of one of 
defendant's counsel, which, after relating all the facts and proe 
ceedings heretofore set forth, everred that the “said claim for rent 
belongs to said co-trustees and not to George Re Benson, executor 

* * # and seid co-trustees,” and that “the said premises herein ine 
volved have not been sold to pay claims against the estate of 
Catherine 1. Benson and no application to sell same has been filed in 
the Probate court, and seid premises still belong to the said co- 
trustees; therefore, the said George R. Benson, executor, * * * and 
the seid eco-trustees did not on October 15, 1934, or at the date 
hereof, or at any time between said dates, own the ssid claim for 
rent and had no authority to cenfess a judgment therefor." Defend- 
ant's motion of Yovenber 15, 1934, to vacate the judgment by cone 
fession of October 15, 1954, as amended November 8, 19354, was denied 
by the court's order November 27, 1934. it ig from this last order 
that defendant preoseeutes this appeal. 

May 31, 1935, plaintiffs presented a motion to this court te 
dismiss defendant's appeal on the ground that it wae not taken in apt 
time. This motion, which was reserved toe hearing, is denied at this 
time beeause defendant's notice ef appeal from the order of November 
27%, 1934, was filed February 23, 1935, which was well within the 
ninety daye allowed by the Civil Practice act. 

The rent upon which this claim is based, and for which the 
judgment was confessed, accrued after the death of the testator. 
Rent accruing out of land upon a lease granted by the owner in fee 
and which does net become due until after the death of the lesser 
is a chattel real, which descends to the heir as a part of the in- 


heritanee and dees not go to the executor. The heir alone can recover 
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such rent. (Green v- Maggies 15 {11- 563.) 
/ In this case the property in whieh the leased premises wore 
located was devised to the four trustees. It is urged by defendant, 
and it ia unquestionably the law, that the right to recover rent 
which accrued after the testater’s death under her lease with 
defendant vested immediately upon her death in the trustees and that 
the action for the rent should have been brought and the judgment 
confessed in their fuver. While it is true that the executor had 
the diseretionary power to sell se much of the real property be- 
lenging to the decedent's estate as might be necessary to pay debts, 
taxes or legacies, the devisees under the will took the title te the 
land subject to the possibility thet it might be taken from them in 
erder te pay such cebte, taxes or legncice. Until proper steps were 
taken in the Probate court to seli the land for such purposes, and 
none was taken, Meng the title remained in the co-trustees, whe 
were the devisees; A mere naked or contingent power to sell does 
mot give an executor a right to the rents and profits, but in such 
eases the heirs or devisees may enter upon the estate and reeeive 
all rents and profits until such power to sell is appropriately 
exercised. (24 C. Jey 159, 140.) 

This action was improperly brought by George K. Benson 
as executor, and the judgment “as improperly confessed in his favor. 
Befendant's warrant of attorney authorized the entry of a judgment 
by confession in favor of the person or persons rightfully entitled 
thereto, and when the court was sufficiently advised “ovember 8, 
1934, within thirty days of the entry of the judgment, that the 
trustees were the proper parties plaintiff rather than Ceorge Re 
Benson as executor, it was its duty to permit the trustees to become 


parties. This the court did, but the trial judge did not go far 


enough. He permitted the executor te remain in the ease as om of 


wee See 
me cs -. 


ee ee ee ae eee 


ae 


, (,885 af 20 gehonetl «veeesd) thee atllle 
amb wrens. teereh eat: ante ak rideenae damienasiiie Tl 
sinabnotod YW begw ot iT snootewsd 0% oft 02 beatved caw hOSROeR 

Amer Tevooet es sinix oid dou? pus odd Utdanotscoupns ered ab 
_ Mahe sasel wot cobew dieeb vtvotsdued ene wats bowrooa abate 

tad dna enodtaund oft nb diach ted nogs Uosethount bedaer . 
_ dnoempbert ett boa stywerd nord eved Biveds mst ot? ror nateod Wa 
hast tetwooxe edd tas? oud at dt ofiae stows? tledt of beedeee 
ned Vtenqere Lost sit 6 Kowa os Liou 02 ww0y yrdsolseted we 
eaddah Wy of Yrequsesr ed sigte an otsdco a'imbesed ot of snipe 
sit. of A222 anid foo? Lite silt <obro weevived suid qubtoager Ca 
nt med moc? wotnd wd digital $2 sacl? YE Lidiawog odd of Tootdee hae 
@remageta soqeny Lin .solospet xo comet costes four we oF 
dew cepeoqusg owe x0? Mant ald Lise es siveo otudont ont of ankle 
ety gueoterct-on off) xt bontamer oLiiy edt spake eded Gaw 
snaeh hive. 0h teveg: onnyntisive we tomer tie «“vapbarves Se 
deve at sud yettierg bie atuet eit 08 sigts a weteens nd Ore See 








@vieoe: bae otsius aii mequ 1edme You sooeives ve extent oa tele” | 


Uetateqomes ch Ikon o¢ seweq dome {tins af ftozq bas ade e: 


(sORL g@8t got 19 b8) ipoetb el” ‘ 


Aoanek X oyreed UF sdyvord ULasqorgat now notice erat” Mae 
stove? et ni bheeeotnoo Ulicqouga! sav Unomybul, end bee , tod vais 8h? 


dnomgout, 4 te Utiue edt Seeliediue Yeutessa te snatiaw 6 isabire ted 
belitine YLiwticgtt anextey to meste¢ ss to Tevet at coteestabe QO" 


e8 tedmeve™ becivhs Usneivitiae sew siwes cfs nedw bute oveeeidd 
ond Gade qtuompoet, eis to Urdme od to syab ysrids neta tw Qeeer 
oA optoe® meds redder Vildntalg aetixng toqorq edd otow eddntte” 
emooed of seetaued vdd Stmreg oF TEND wsi saw St ytodwoexe Bf HORNER” 
tat og ton bib ogbst dotted edd fud bth tes0os odd atc? ‘sawbe tag’ 


_ $e wie on aeo eed th chamen ed codweexe ons dete lmneg on sitgmestd” 





PP ee an 


g 


“Se 

the plaintiffs when he had no right in the esse at all. The court 
should have ordered the substitution of the trustees as parties 
plaintiff in the place and stead of the executor, with an appropriate 
amendment of all the pleadings, files and preeesdings. Ite failure 
to drop the executor as a party plaintiff does not, however, warrant 
the vaestion of the judgment. No action shall be defeated by none 
joinder or misjoinder of parties. Now parties may be added and 
parties misjoined may be dropped by order of the court at any ste 
of the cnuse, before or after judgment, o# the ende of justice may 
require. (See. 26, Civil Practice net, oh. 110, Ill, State Bar 
States, 1935.) 

In none of defendant's many motions has it questioned the 
validity of the lease or douied its occupancy of the premises or that 
it is fairly indebted under the lease for such occupancy. In its 
original motion of October 19, 1934, to vacate the judgment by con- 
fession it reserved the right to ask the court for leave to appear 
and defend on the merits, in the event its motion to vacate the 
judgment was not allowed on the ground urged. Mowhere does it appear 
in the record that thereafter defendant requested an opportunity te 
defend the cause on the merits. It is even said by plaintiffs’ 
eounsel in his brief, and not denied, that the court asked defendant's 
counsel “if they desired te plesd to the merits" and that they 
: “refused to do se." There is merit, however, in defendant's con- 
tention that it was not incumbent upon it te plead to the merits 
unless the plaintiff er plaintiffs were proper parties and had the 
right te recover in this procesdings 

Inasmuch as the co-trustees were the only/ parties te confess 
judgment in this cause the order of the Municipal court ef November 
27, 1954, is reversed and the eause remanded with directions te vacate 
that portion of the order of November &, 1934, which granted leave to 
amend all pleadings, files and proceedings in the cause by adding the 
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four trustees as additional parties plaintiff, and with further 
direetions to enter an order substituting George R. Benson, Gre, 
Walter Le Benson, jr., Glia Benson Iddy and Mildred Benson Dayey 
as trustees under the last will and testament of Gatherine Le 
Benson, decessed, as parties plaintif? in the place and atead of 
George R. Benson, executor under the lest will and testament of 
Catherine L. Benson, deceased, with the amendment of all pleadings, 
files and proceedings in the cnuse to like effect. It is also 
directed that defendant be granted luave to plead to the merits 
within @ recsonable time and defend, if it sews fit to do ao, the 


judgment te stand as security. 
SEVERSED AND KAMANDRD WITH DIRECTIONS. 


feanlans PP. Ie, and Friend, J., coneure 
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Le Le BUSTER, 
Appellees 
a APPEAL PROM BUMICIPAL 
a 
COURT OF CHICAS 
TMDIAMAPOGLIS LIVE INCU ANCE 
COMPANY, a corporation, and 
Paar & vinwaY, Imes, 2 OSs] AG” 
ecorporstion, } Ow + aA 6 


Appellante. 
BRe JUSTICE SULLIVART DSLIVERED THE OPINION OF THE COUNT. 


Yefendanta, Indiansapelis Life Ineurnnee Company, a corporation, 
owner of the building known as “The Broekmens Hotel,” 26 3952 South 
Michigan avenue, Chiesgo, and Yarker & Tinney, Ime+, which managed and 
operated the hotel, seek to reverse a judgment for 690 rendered against 
them in an action brought by plaintiff, L. L. Buster, for damages for 
the less of clothing and other property alleged to have bean stolen from 
his rocm. The ease wis tried by the court without a jury. 

Plaintiff testified that he was o permanent resident of the 
hotel and had been sinee August 6G, 1952, paying $16 « month for hie reomg 
that he voted from the hotel address ond wee active in politics in the 
werd in which the hotel wos lecated, heaving served os seerctary to his 
ward committeeman until December 17, 1934, when he ww appnintes t a 
powition in the office ef the Cook county easessor}? that on the evening 
ef September 11, 1934, he left his room about 7:50 pem., andy after 
leckine the door and leeving his room key st the hotel cesk, went to a 
meeting a few blocks distanty and that he re«turne4 te his reon between 
11 and 11936 peme that same evening and found thst certain of hia elothing 
end other property hed bean stolen. fo evidence waa introduced by plaine 
tiff te show negligence on the part of ¢efendants or their exployeor. 
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The evidenes further disclosed that the door to plaintiff's 
room had been aquipped with a pick-proof Yale lock just a few weeks 
before the loss oecurre(; thot there were only thres keys to this 
leek, one which plaintiff used and left at the hotel desk, a pass-key 
which the maid obtained from the housekeeper every morning and returned 
te her avery evening batween 4 and & o'clock, when she finished cleane 
ing the room, and a pass-key which the hotel mansger earried, 

Defendants contend that plaintiff we not = guest but a lodger 
or permanent resident and that, therefore, they exnnet be held liable 
far the lese of his property. 

Plaintiff's theory is that the relationship ef innkesper and 
guest existed between defendants and him ané that they are liable t 
him se insurer, 

Buster slieged in hie etiatemont of elaim that he wae - traveler 
and se sueh was received inte defendants’ hotel en Ocoenber ll, 1934. 
This eoupled with the averment of the less of his property from his 
lecked room stated a good cause of action, but plaintiff net only whelly 
fuileé toe chow that he wen a guest but, on the contrary, testified that 
he had lived continuously at defendants’ hetel since -ugust, 1952, and 
that it wae his permanent residence. 

By making the Broclmont Hetel hie permanent residenee he became 
® bonrdsr er lodger as distinguished from a guest, and a resident as 
distinguished from ea transient ov traveler. 4 quest has « permanent 
residence elsevhere than the hetel st which he is staying,while «a 
boarder cr ledger hae hie residence at the hotel. 

im Boom v> Yarian, 147 tlle Appe S83_ it wae said: “A wayfaring 
BAN cennes te be a guest only when he takes up a permanen! abode st an 
inn, He then beeomes « boarder and loses his standing as « suest.® 
This court again distinguished betveen a hotel] guest and a boarder er 
dodger in Gross v. Saratoga Turepesn Hotel, 176 Til. ‘pp. 160, where 
the court snid, at p. 162: 
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*“fhia Court ie on reeerd in Moon vs toy Se 147 Tlie Appe 
$83, as holding to the deetrine whieh we believe is the better 

and necepted one, that a weekly rate and length of stay do not, 

in the absences of taking up © permanent abode at a hotel, take 

away from a person the status of ‘hotel guest.’” 

The crucial question involved here is whether or not plain- 
tiff was a permanent resident of the hotel or a guest. As te guesta, 
the liability of innkeepers approximates that of insurers, bul before 
euch liability may be imposed the reletionship of innkeeper and guest 
wist be established. As t© a boarder or lodger, o boarding or ledging 
house keeper is held only to the use of ordinary eare in relation te 
property of a boarder or loijger left in his room during hie absence 


from the hotel. in Grey v+ Drexel Arma, 146 Illes Appe 604, where the 
facts were almost identios) with the fects here, the court snid, at 


PP. GOC and GOT: 


*In our opinion the evidence established the relation between 
the plaintiff and ¢defendent os that of boarder and boarding house 
keeper or lodger and lodging house keeper, and thet the relation of 
st and innkeeper did mot exist. Hale on Bailments end Carriere, 
67, 272; Cpifford ve 3 9 145 Ills Appe 247, and authorities there 
* 


eited 

"Such being the relation of the porties there was, at most, 
only a bailment of the property for mutuel benefit, and the defendant 
could only be held to the use of ordinary gare in relation te the 
property of the plaintiff left in her room during her absence from 
the hotel. Cooley on Torts, ppe 761, 762; Hale on Bailments and 
Carriers, 242, 

"There ia no evidence in the record of negligenee on the part 
of the defendant, plaintiff in error, either in the core of the room 
or the property therein during the absence of the plaintiff or in the 

oyment of its servants.” 

Plaintiff by his ow evidence established his status as that 
of lodger and permanent resident of the hotel and noi that of a gueste 
To recover from defendants for the lese of his property it was incum- 
bent upon him te show that defendants or their employecs were guilty 
of negligence in regard to enue. As heretofore stated, plaintiff 
aid not introduce or attempt to introduce any evidenes of negligence 
on the part of defendants or their employees and he has, therefore, 
failed to prove their liability fer his less. 


That the relationship of innkeeper and guest existed between 
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defendants and ether pergens in the hotel could mot alter or 
affect the relation of plaintiff and the hotel as permanent resident 
and ledging house keeper, (Williams v. cbeter Hotel Company, 315 
Thle 645 Gifford v. Stafford, 145 [lle Appe 247.) 

For the reasons stated herein the judguwent of the Municipal 
eourt is reversed and judgment is entered here om the undisputed 
facts in favor of defendants and against plaintiff, 


REVERSED AMD JUDGRENT HOKR IN VAVOR OF 
DPSPSRDAMTS AMD AGAIWGT PLAINTIFY. 


Seanlansy Fe Jey and Friend, J+, concurs 
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ANZA BASTHEC, + 
Appellee 
, appeal from the 
ve. 
Gireuit Gourt, 
SIDNEY JACK ¥INTER, 
Appellant. 


"3 S'3"T A GAG” 


MWA, GUSTICE SULLIVAN OCLIVSRED THE GPINION OF THE COURT. 

Thie appeal seeks te reverse a judgmmt fer 62,600 
rendered on the verdict of s jury January 9, 1985, agsinet defend- 
ant, Sidney Jack Tiater, in as action brought by 4nna Ssbines, plaine 
tiff, for persenal injuries received by her at the bands of plain- 
tiff's eicht year old son. fe question is raised on the pleadings. 

Plaintiff was employed as a servant, doing general 
housework in defendant's home at 7352 Genstance avenue, Chicago, 
Illinois. The defendant's sons, Leland and Nerbert, who were eighteen 
and eight years oldy respectively, at the time ef the cecurrence, oc- 
cupied the same bedroom on the second fleer ef their father's home, 
adjoining which was a closet wherein there wae kept an air rifle, ex 
posed te view and readily accessible. About 5 Ff. M. August «, 1932, 
defendant's son Berbert brought a companion, Frank Norris, to his room 
to play. In the course of their play Serbert rewoved the sir rifle 
from the closdt and either deliberately or at¢cidently discharged same, 
the #8 shot izpelled therefrom etriking pinintiff, who was ¢ither in 
her own bedroom nearby or passing alone the ball, and inflicting se:ious 
and peraanent injury to her right eye. 

Defendant's theory ics that he did set furnich the gun 
to his minor son; that the gun wae owned by his older son, Leland; that 
he had no knokWedge of the existence of the gun in his home; aad that 
therefore the requisites for imposing liability on hin for his son's 
tort are lacking. 

Plaintiff's theory is that defendant is liable for the 
injuries suffered by her because be furnished his minor son with the 
5S gun and ammunition or knew that the gun was accessible to such minor 
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gon, who was unskilled in ite use. 

Defendant contends that the verdict is manifestly 
against the weight of the evidence; that the court erred in refusing 
to allow his motion for judgment non obst and that the 
sourt erred in refusing to give the instruction tendered by him ree 
garding the duty of plaintiff to prove her case by a preponderance of 
the evidence. 





It is urged that, inaecmach as the verdict of the 
jury was based upon the evidence of the plaintiff alone and her evi- 
dence was contradicted by that of defendant, who was corrobefated by 
other witnesses, such verdict is against the aanifeat weight of the 
@vidence and to support thie contention defendant relies principally 


upon Feaslee v. Glass, Gi Ill. 94, and 5 
63, 


son, 127 Ill. Appe 





‘ owen 





In the 2egslee Gase the court said at p. 34: 

"It belongs to the plaintiff to aake out a case. ‘The 
burden of proof is upon hia, and where the issue rests upon the 
eworn affirmation of & ong party and the swern denial of the other, 
beth having the came meqns of yt mapped and both unimpeached, and 
poets sy3%s 2 to a state of facts ¢ bable, a conscientious 
nt Pigg only say that the plaintiff ; "failed to establish his 
¢ ° ieee ohekante that this court would set asite a verdict for 
the plainti in such caees, on the ground alone that it 
was not sataaioet to eh by the evidenee, we must set aside one resting 
only upon the evidence of the plaintiff when that is contradicted 

by the defendant but alse by another witness, and there 
pate no @lemente of srobability te turn the senile. * 

It will be noted that in the Peaglee case the 
court includes in the rule enunciated the element “testifying to « 
state of facts equally probable* where the issue rests upon the 
sworn affirzation of the plaintiff and the swern denial of the de~ 
fendant, and that, even where the evidence of the plaintiff stands 
alone and is contradicted by that of defendant and another witness, 
thie opinion helds that a verdict for plsintiff may be .ustained if 
there are “*elenents of probability te turn the scale." 


Dinouseing thie question in Hately v. Kiser, 162 
ll. App. 543, this court said at pp. 568 and 559; 
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| Jeet $1 Tll. 94, and gases in this court in 
which language from t Gave has been quoted are eited to us, as they 

ften are in xt of the poeition that where plaintiff and defendant 
directly sont et each other without corroboration on either side on 
‘the essential basis of a Gase, there can be no er ge of evi- 

mee sufficient te justify a verdict for the plaintiff, whieh should 

ently be eet aside. Whatever my have been at any time seid in 
sinions of this court applied to the facts of the particular case 


9 . it 
is clear that neither thendecision os ner even the 
~dietua of the learned judge whe wrote the Opinion, is ground for the 
: ation of any such univereal Yule. ¥e shill seld, as Judge Me- 


poxtiaz, 6 111. App. 208: ‘it will net do 
it there can be no preponderance of the 









y as a watter of law that 
dence in favor of the party holding the affirmative when there are 
two ' (opposed) ‘witnesses upon the facts in issue.'* 





Lok ewenson, supra, the facte 

axe distinguishable from the facts here and, while the court may have 

“feached a correct conclusion on the iaw and the facta in that case, we 

@annot agree with ite bald statement that ‘when the verdict rests sole- 
ly on the uncorroborated testimony of the olaintiff, contradicted by 
that of the defendant, whose ‘testimony is corroborated by other wit- 
nesses, it cannot be sustained,* as ever having been the law in this 
state. 





Tho controlling iseue of facet the jury in thie case 
was called upen to decide was #h@#her or not the defendant kept or ale 
lowed to be kept or knew or by the exercise of ordinary care sould have 
known that there wae an airy rifle in his home, and knew or by the exer 
eise of ordinary care could have known that same was accessible to his 
minor son, who was unakilled in the use of such a firearm. 

Plaintiff testified that during the entire year she 
was in the employ of defendant the air rifle stood on the floor of the 
eloset off the bedroom cecupied by defendant's sight year old son and 
that on many occasions she saw the boy with the cun in the presence of 
his father an@d mother. The oldef boy, Leland, stated that bis mother 
gave him the gun when he wae about sine years eld and that he used it 
until about a year before his brother shet plaintiff. He alse anid the 
he was not certain if his father xnew he had the gun and that he aia 
not want him to know it. Defendant denidd that he ever saw the gun in 
the possession ef his eight year e14 son; that he ever knee tha’ gun 
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in his home; and thet he ever paw the fun on hie preadses or in the 
ssion of the older boy Leland. A oareful consideration and analysi: 
ali the evidence disclores that defendant's profeased lack ef know 
of the presence of the gun in the closet or even bn hia home 
abselutely uncorroborated. Ail that Gan be gleaned from his 
Leland's testimony was that he dif not know whether or net his 
t had knowledce of the gun, and the sight year 61d son, Herbert, 
sl ply said that he did not play with or exhibit the gun in his fath- 
ex's presence. The gun wae in the home for nine years and acmlitedly 
Ny by Leland during eight years ef that time. In the face of the 
“evidencs of defendant and his sons, the jury had to and we have to be~ 
‘Meve either that defendant's wife and eons cleverly and cunningly de- 
: ived him about the gun or that his testimony as to lack of knowledge 
of the gun in his home was not only highly improbable but well nigh’ 
“wnbelievable. fhe jury was not only justified in considering the ele- 
‘ment of probability, bub it was its duty to do so. Leland was given 
the gun when he wae sine years old by bis mother, with permission to 
ase it. Ie it unreasonable to infer from all the facts and ciroum 
etanees in evidénce that the defendant permitted eight year old Her- 
bert to play with it? 
| fhe evidence was conflicting aad it was clearly 
wp to the jury to determine the issuee of fact. It saw and heard the 
witnesses and enve credit to the testimeny ef plaintiff rather than to 
the vcectimory of defendant and hie witnesses. In doing se we cannot 
ay ite verdictowae unjustified. The mere fact that a greater oumber 
“of witnesses were called by the defendant than by the plisintiff ie not 
of itself eufficient te set aside the verdict as being arainst the man 
fest weight of the evidence. 
| If any rule of this court can be so well evtab- 
lished as to be neither questioned nor recuire the citation of author 
ities to support it, it is that verdict will not be set aside when 
there is a contrariety of evidence if the facts and circumstances by 4 
fair nat: ¥ easonable intendment will authoriZe the jury's finding. 
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‘id. 886; | Re 
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1% hae repeatedly been held thet the question of ‘see 





























PN £ ao oe. Lo RE is C0 


é wanee of the evidence does n0% wrise at ail 44 thie couxt and that 

' er the law we Gan only dieturh the verdict of a juxy when 2% ia Glenre 

wt the manifest weight of the evidence. in the opinion in Bidig 
turd, ATS TR. Aree S77, writtes by ia. Justice O'Cunner, this 

said at op. SB08 


there the gontrelliing peint in the ease la supported by 
testimony of one eitness ant contradicted by akether witaeee who, 
m xeading of the printed page of the record appears to be equally 
MLBLG, & gourt ef review is sot warranted in disturbing the verdict | 
f the jary, because under the inw thie court ¢annet disturs the verdict 
aj walese it is clearly sgsine? the manifedt weieht of the ewh- 
a, Tae qucetion of the presosderance of tae evidenes doae not arise 
all in thie court. There are sany things «hich a jury observes on the 
aL io bh Gage that de net appear from the priated Fecerd — the ap- 
ay aac the xeepective witsesses, their sanaer ef testifying and a 
iat wany other Glroumtanees, They sre 4n & much bebter portion in 
bh case to dutermine the truth of the matter in controversy than a 
wrt of review. ‘hia being the lav, Of Gourse, We cannot disturb the 
Giot of the juxy in the inetant Gage. 
‘Sven in a ¢¥ieinal oace where the law réquires 
€ of the defendant's cullt beyond a reaevnable doubt, a judgment 
; conviction will net be yeveraed screly because only the comp ainang 
neon teatifice to the cowmigsion of the orime and he ia gontradicted 
AEs The Peer. es Grveenberc, BO Ll. 563; The go: 

3 a4 The People v. Boetcher, 893 Til 


In Howers ¥. Beflehowsr, 443 121. App. 129. where the 
| refused to reverse 2 jutgwont entered on the werdict of the jury for 
Laintifi, whese case rested solely open his own teetisony an? wae sontra- 
eted by three witnesses for the defence, the court said at p. 125: 
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a “fhe ene witnega way oe maser by the facts asd oireume 
ances in the case te such an extent that hie testiaony induces 4 pellet 
hat it is rexsonable acd probable, while that of the ether vitnesesea 

bee set preduce such a Belief. — weieht of the testimony is fox the 
azy, They have no Fight to arbitrarily disregard the teetisony ef wie 

mpesehed witnesses, yet they are te coneider sack testimony in cennec- 

on with all the facts and circumstances is evidence ané give 14 such 
Might av it is entitled te.* 


nlso_peooke v. Turek, #77 Il, 621; Zeouks . 
Bieis Waller, 180 Ill. App. 145; Erasa v. Sobobue, 166 Ill. Arpe 


Le ; Siseo v, fausula, 163 Thi. appe 195; Chicage Yaies traction Company 
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WGonneli, 123 Ill. ART. BBs ) 
Witheut paseing upen defendant's right to move for a 
obatante veredicto when he had made no motion to direet a 












in our Opinion defendant's conteation that the trial court erred 


B denying his motion for judgment non obstante veredicto is without merit 
view of the fact that the verdict ie sot against the manifest weight 
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4 It ie sext urged that the trial court's refusal to 

ive to the jury the following instruction requested by defendant sonsti- 
ated prejudicial error: 

{ fhe court instruets the jury that the plaintiff must prev 
r case by the preponderanse or greater weight of the evidence, and if shi 
1s failed to do so, you should find a verdict for the defendant, re 

eee of all other questions in tht case; or if the evidence ks equally 
Ialanced, thit is, if the evidence on behalf of the defendaat weights as 
Savy 22 thet on behalf of the pluintif!, or if it preponderates in faver 
# tae defendant, or if you are unabis to 4etermine upen which slide is the 
fenter weight or preponderacce of the evidence, then you should fine the 
pan 

fendant not suilty.* 

The rule ac te the burden of proof and the amount of 

| required of a plaintiff before he can recover in a civil case is, we 
/ hink, slemextary. We instruction covering these erineiples was given by 
the court and defendant had a Fight to demand » eroper instruction on the 
gubject.. Was the instruction offered by him and rofuged by the court a& 
eorrect ¢xposition of the iawi 

{t ie true that it included propositions of iaw upen 
‘which he had a right to have the jury instructed, wut it went further and 
was not erely inaptiy drawn but contained language which wae confusing 
and celoulated to mislead the jury. afser etating that “the plaintiff 


= preve her case by the preponderance * * * of the evidence" it went ¢ 


. 


| to state that “if che has failed te 4o so* a verdict shoul” be returned 
for defendant “regardless of oll other questions in the case." The in~ 
elusien in the instruction of the lancuage “regardless of all other que® 
tions in theeace* isme@iately following the words ‘you should find a ver 

diet for defendant,* micht be construed ag an intimetion to the jury the 

even though matters submitted to it sere unfaversble te defendant, the 
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ry wight disregard thom and still find for him. ‘The instruction did 
% atate what queationa tae jury was wound to consider aod ghat ques 
tions at might disregard. 16 i# fsir to aseume that the trial court 
A tied only relevant and competent evidence to go to the jury and 
f thie instruction had been gives it could have had so other effect 
to mislead the jury inte believing that some of the matters be- 
At might be properly disregarded. It is true that the trial 
‘gould have readily modified the instruction te state the law 
ly, but it has been repeatedly helé thet the court ie under no 
leg duty to do so, We are of the opinion thateth: inatruction was 
properly refused. 
. By ite verdict the jury found the defendant culity. 
Phe law hae comuitted to the jury the determination of the credibility 
of the witnesses and of the weight te be accorded to their testimony, 
j and where the evidence ie merely eonflieting, thie court will not sub 
stitute ite judguent for that ef the jury. (People vy. Frangis, 362 


TL. 267.) 
| For the reasons stated herein the judgment of the 


Circuit court is affirmed. 
AVTIFME?. 


Pi st a Se ti et 5 


Seanlan, >. J.» and Friend, J., concur. 
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PSTER SMITH, 
Appellee, 
APPEAL FROM CIRCUIT COURT, 
Ve 
COOR COUNTY. 
COUNTY OF COOK, 
Appellant. 


229 T.A. 646! 


MR. JUSTICE SULLIVAN DELIVINSD THS OPINION OY TH COURT. 


Thie appeal by defendant is from a judgment for $4,500 
im faver of plaintiff which was entered by the trial court upon 
the verdict ef a jury in an action of trespase brought by Poter 
Smith, egainet County of Cook, February 3, 1928. 

Plaintiff's declaration alleged, substantially, that 
for five years next preceding the commencement of thia suit, 
he ewned and was posueeced of certain lam! deweribed therein 
and wes entitied to the undisturbed occupancy of same} that his 
property was improved with ew eerteinm dwelling, garuge and chicken 
house, which seid dwelling waw eeoupied by plsiniiff anc hie 
family, consisting ef his wife and three children; that « portion 
of said property eas garden land, cultivated «nd used for growing 
erops thereeny that the County of Cook maintained « public in- 
stitution known ag the Oek Forest Infirmary upon « large bleck of 
neighboring land west ef his premises, where tt hed erected 
Recesasry buildings and aceommotetions for 6,006 patients and 
their attendants; that for all of the aforesnid five years defent- 
ant allowed the noxious, stinking am! poiweneus sewage in great 
Volume from the buildings an‘ grounds of said institution te flew 
upon and over the land of plaintiff; that in so deine defendant 
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“hae trespassed upon plaintiff's premises, appropriated and 
damaged eame for « public purpese, without the coneent ef plain- 
tiff, and witheut paying any compensation therefor, and contrary 
to the rights of plaintiff in the premises guarenteed by the 
Constitution ef the State of Tllineis, which provides that his 
property sheul¢ not be taken or damaged fer public purposes without 
gust compensations” that “by meane of such disposition of sewage" 
upon hie premises by defendant, they beeume wholly unfit for 
Fesidence purposes, ond plaintizf and hia femily were greatly ine 
eonvenienced and remiered sick by the stenches frem such sewage 
and the appearance thereof; and that said land became poisoned by 
auch sewage and unfit for garden purposes. 

After ite demurrer te the declaration had been overruled 


defendant filed a plea of the gener] issue ond tee apecial pleas, 


upon which relianee is placed only upon the follewing: 


"and for a further plea in this behalf, the defendant 
says that the pleintif? hi mot te heave his aforesaid action 
against it, the defendant, becouse it sexys that the mesne grantees 
of the plaintiff heretefere ended it, the defendant, in the 
Sirewit Court ef the said County of Cook, te the April term ef 
said court, in the year 1915, im = certain plea of trespass on the 
ease on promises, te the ¢ ef the said mesne grantees of the 
gr pel of $10,000, for taking sand using the very seme land in 

declaration mentioned; and such proceedings were thereupon 

hed in that plea, that afterwards, on \pril 10, 1920, by the 
consideration and judgment of the same court, said mesne grantees 
ef the plaintiff recevered ageinst the defendant the sua of 
$12,500 4 %» #2 Well ae the costs ef the said meene intitf 
in Chat b » whereof the defendant was convicted, as by the 
record thereof still remsining in the eums cowrt more fully 

4 which said judgment still romaine in full feree, And this 
Gefendant is re te verify by said record: ‘“herefere it prays 
judgment if the tiff euzht te have his aforesaid action, ste.* 


The evidenee ia undisputed that sewage from defendant's 
infirmary overflowed « large portion ef plaintiff*s land, destroying 
@rowing exepe and trees thereon, killing several thousand of his 
chickens, polluting his well end eausing him to become 111 and unable 
to work or cure for his farme 
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Vpen the trial of thie cause defendant offered to prove 
by the pleadings in « prior ection by one Fred Holm against the 
County of Cook that in the year 1915 Holm, « former omer of plain- 
tiffs land, filed eane Yo. B-8936 in the Cireuit court ef Cook 
County, which wae an section ef trespasa on the case fer takings 
wsine and dawoging nis lend, which ineluded the land invelved in 
this procesding end described in plaintiff's declaration; and 
defendant further offered so ahew by the judgment entered in that 
eeuse that Holm recovered $12,600 from the County of Cook as damages 
fer the permanent injury and dumage to his lands caused by defende 
ent'a spprepriation of aame «long with ite tilimg syetem fer the 
eonduct and dispesition of the sewage from the infirmary. Thies 
evidence wae offered in support of defendant's special plea herete~ 
fore set forth, whieh slleged one of ite defenses to plaintiff's 
elaim, and which it bed « right te prove and rely upom at the trial. 
It was material and competent evidenes, and the refusal of the court 
te admit it, in our epinion, waa reversible errer. 

In the recent ense of Holm vy. County of Cook, 283 Ills Appe 
190 (advanes sheets), “here the pleadings and judgment fer $12,800 
in the prior setion of Holm vy. County of Cook, 213 tll. pps ly» 
were admitted in evidenee, and it wee shown that the land involved 
in the latter aetion was included in the land deseribed in the 
declaration in the former action, snd where the facts were praeti« 
ally identical with the facts here, the plainsiff there being the 
mesue grantor of the plaintiff here, #e relied upon the fellewing 
authorities: Ree v. County of dock, 358 111. S68, Illinois Power & 
Light Corp, ve Talbott, S21 id. 538, GC. & %. Ts Rs Re Gos Vo Lochs 
118 id. 212, Miller vy. Janitary Distriet, 242 id. 52k, end Holm ve 
County of Cook, 213 tli. App. 1, and held at p. 198: 


"The county's liability for dameging private property for 
public use exists only under the conatiiuiion and there can be only 
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one recovery as has been shown. Since plaintiff hes slready 
recovered in his former eetion fer the appropriation eof the 
land involved in the inetant conse for the conduct of the sewage 


from the infirsory «cross and through it, he is barred from 
another recovery for the continued use of the lent for the 


erne purpore. 

In the former suit plaintiff's decleration treated the 
nuisenos cn permanent and beth parties te the proesceding, es wall 
as this court in ite opiniom in that case, considered the eounty's 
eontuet and action in causing the sewage to flew over and threugh 
Pisintiff's land as o quasi-condemnation or permanent taking and 
approprietion of such an interest in hie land os gave defendant 
the right 10 continue to uae it as an outlet for itu sewage, 
follow the natural drainage ef the land ond ae a matier ef 
Public necessity. Plaintiff reozived (12,500 for the use of his 
premises for thie purpese by the county, and, in cur opinion, is 
precluded under the law from recovering any further damage in jhis 
regard.” 

Plaintiff predicates and must predioxte the county's Lise 
bility for the damages he seeks to revover solely oa the constitue 
tional provision thet “private prepsrty shall not be taken or 
dumaged fer publie use witheut just compensation” (see. lS, art. 

. 2p Tonstitution ef the Gtete ef illinois), which contemplates only 
one recovery for past, presenti and future damages. 

It might be urged that this cuse may be distinguished from 
the recent Holm case in that Holm was the person who sseured the 
judgment in the prior ease for tie permanent injury and damage te 
his land. Ye fail to see what differenes that could make, Holm's 
recovery in the earlier ease encompassed past, present and future 
éamages to the land because of its permanent injury, and when the 
@wnership of that portion of Melw's land “escribed in the declaration 
im this cause became vested in plaintiff through meane convevanee, 
4% wae impressed with the esunty's “right to continue te flow ike 
eurfuce of these promises without meking further compenest ion." 
(Milior v+ Bonitary Distzict, supra.) 

Pleintiff claims thet when he purchesed the property he 
WaS Unaware of the menace of the sexvnge from the infirmery and 
hat therefore he has « right to reeevar. Holm breucht the 


Original action against the coumty in 1915 fer permanent damage 
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te the land imvolved here, as well as to other land belonging te 
him, beesuse of the overfiew of the infirmary sewage, and on 

April 109 1920) reeovered the judguent againut Cook County fer 
$212,500 for euch permanent domnage. 1% does not appear on just 
what date in 1920 plaintiff purchased the property, but whether 

he purehssed 1: before er after the date of tae judgment, he is 
chargeable under the law with setiee of the filine of Holm's euit 
im 1915 for pormanent damage te the ilmnd by reason of the overflow 
ef the sawege. This beimg ao it ie fair to assume that he pur- 
eheaed the property ag ii wes with its surreundings, and with the 
digedventege of the Likelihood eof the continued everflew of the 
infirmsary's sewage onte his land. ti must be aseumed that the 
menses of the open sewage decreased the tarket value of this and 
ether property affected by it and it is te be taken that plaintiff 
paid but ite deereswed valine for the property, so that, in effect, 
he has been «liowed the domagen reculiing neesesarily from the 
proximity and overflow eof the sewage in ihe reduced price, whieh, 
em that account, be must have paid fer the property. Au the fermer 
@wner suc? and recovyercd for the depreciation ian che velue ef the 
property caueed by the overflow ef the sewage, there is ne right ef 
recovery in plaintiff, his meene grantee. (Ce & Hy Ie Re Be Coe Ve 
Lech, supra.) Im the Loh ense, the court snids “If there might 
be successive recoveries from time to time of the conatantly ree 
eurring demages, then, 46 was said in the Grabill case, ‘a similar 
recovery might be had at every term ef the court, and im thig chape 
the pleinsiff micht recover ten-fold the value of the property.*" 
The principle that the Constitution contemplates only one recovery 
for the taking or dameging of private property for publie use is 
just aa applicable whether the property romaine in the seme hands 
@Y passes through mony hanis. 
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in view of the fact that we think that the Judgment fer 
$12,500 reeevered aguinst defendant by Holm, the meane grantor 
of plaintiff in the setion brought by him in 1915, is « complete 
bar to recevery here, we decom it ummecossary to unduly lengthen 
this opinion by discussing the other points urged. 

The reasoning and conclusions reached by us in Holm v. 
Sounty of Cook, #85 111. App. 196, are controlling in this cave. 
Beecuse of the trial court's impropor refusal to admit inte evi- 
denee the pleoedings in the former action and the judgment recevered 
therein by Holm for permanent damage to the land involved, and 
beonuse plaintiff has not conesded either im the record or in hig 
‘brief that there was such 2 former oetion and judgmant, we are 
obliges te reverse the judgment | -+ and remand this enause. if 
dt te tried agetus it will be the duty of the triel court te persit 
the introduetion imte evidence of the pleadings in auch former 
aetions and the judgment therein, as well aus any other matters 
pertinent thereto. 
| Fer the reasons stated herein the judgment of the circuit 
court io reversed and the couse is remanded. 
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Begun and held/at ottawa, of Tuesday, the first day of October, in 
the year of our Lord one thousand nine hundred and thirty-five, 
within and for the Second District of the State of Illinois: 

Present -- The Hon. BLAINE HUFFMAN, Presiding Justice. 


Hon. FRANKLIN R. DOVE, Justice. 


Hon. FRED G. WOLFE, Justice. 2 © eh la 
: ae, 3 Poe ')> A 


el 


JUSTUS L. JOHNSON, Clerk. 


RALPH H. DESPER, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: 4n 
the opinion of the Court was filed in the Clerk's Office of said 


Court, in the words anc figures following, to-wit: 
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- NO. 8935 AGENDA NO. 17 


IN THE 
APPELLATE COURT OF ILLINOIS 





SECOND DISTRICT 





May Term, A. D. 1935. 


KOSTANTY JACKOWICZ, 
Appellee, APPEAL FROM THE CITY COURT 


VS. 
OF THE CITY OF KEWANEE. 


KEWANEE PUBLIC S®!RVICE 
COMPANY, 


i 


Appellant. 


DOVE, J. 


This suit was instituted by Kostanty Jackowicz against Kewanee 
Public Service Company, William Dralla, Sam M. Cox and the Tllinois 
Power and Light Corporation to recover the price paid for twenty- 
five shares of six per cent cutimlative perferred stock of the 
Illinois Power and Light Corporation. After the issues had been 
made up, a trial was had and at the conclusion of all the evidence, 
the court granted the motion for a peremptory instruction as to the 
defendants, Dralla, Cox and the Illinois Power and Light Corporation, 
but denied it as to the Kewanee Public Service Company. Thereafter, 
by leave of court, additional counts to the complaint were filed, 
to which the remaining defendant, Kewanee Public Service Company, 
filed an answer and after plaintiff had filed a reply, the cause was 


submitted toa jury, resulting in 4 verdict in favor of the plaintiff 
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for $2592.50, upon which judgment was rendered and the record is 
here for review by appeal. 

The additional counts alleged that appellant, Kewanee Public 
Service Company was a corporation engaged in selling securities 
and had for sale certain preferred capital stock of the Illinois 
Power and Light Corporation, that on May 21, 1930 appellant sold 
to the plaintiff twenty-five shares of such stock for $2500.00 
upon the oral agreement that whenever so requested, appellant wuld 
return to appellee the purchase price upon the return of the stock, 
that in September, 1955, appellee offered to return the stock and 
requested the return of the pruchase price which appellant refused 
to do. The verified answer of appellant denied that it was engaged 
in selling securities, denied that it ever had for sale any pre- 


ferred stock of the Illinois Power and Light Corporation or ever 


sold any of such stock to appellee. By its answer appellant denied 


that appellee paid appellant %2500.00 but averred that said sum was 
paid to Power and Light Securities Company. Apvellant by its 
answer also denied the making of the oral agreement to repurchase 
the stock as alleged, and averred that no person was everyauthorized 
to make or enter into any such agreement with appellee. To this 
answer appellee filed a reply and traversed the averment that the 
$2500.00 was paid to Power and Light Securities Company, reiterating 
that it was paid by appellee to appellant anddenying that no person 
was ever authorized by appellant to make the oral repurchase agreement. 
The evidence discloses that appellant is and has been for 4 
number of years a public utility serving the City of Kewanee and its 
inhabitants with light, power, gas and transportation. That in May, 
1930, and for several years prior thereto, William Dralla was one of 


its employees and superintendent of its gas distribution department. 
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That appellant did not own any shares of the capital stock of the 
Illinois Power and Light Corporation, but the Power and Light 
Securities Company did. That Dralla, along with other employees 
of appellant, was offered a commission by the Power and Light 
Securities Company of $1.50 per share for selling stock in the 
Illinois Power and Light Corporation. Appellant placed at the dis- 
posal of Dralla @md others copies of a prospectus which described 
the stock of the Tllineis Power and Light Company and appellant 
also advertised that it had an investment départment and investors 
were requested to consult its investment representatives with re- 
ference to purchasing stock in the Power and Light Corporation, 
and all these advertisements extolled the merits of the preferred 
stoek of this Power and Light Corporation. On May 10, 19350, 
appellee, at appellant's place of business in Kewanee, paid Dralla 
$2500.00 and received from him a receipt stating that it was in full 
payment of twenty-five shares of the preferred stock of the Illinois 
Power and Light Corporation. An order requesting the reservation of 
twenty-five shares of the preferred stock of that company was prepared 
by Dralla and signed by him as representative of the Securities Com- 
pany. According to Dralla's testimony, a copy thereof was delivered 
to and accepted by appellee, but appellee denies that such duplicate 
was tendered to him by Dralla or ever received by him, and he pro- 
duced upon the trial the receipt which he did receive, which does 
not contain the name of the Power and Light Securities Company. 
Thereafter appellee received the stock certificate which was dated 
May 21, 19350. He accepted the same, collected dividends thereon as 
leng as appellant paid dividends, but in December, 1955 tendered to 
appellant this certificate of stock and demanded from it the return 


of the money which he paid for its purchase. The evidence as to 
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what Dralla said at the time he received the $2500.00 from appellee 
and prior thereto is conflicting. On behalf of appellee, the evi- 
dence tended to prove that Dralla said that appellant was selling 
this stock, that the stock was good, and the the company would pay 
six per cent quarterly, that the stock was under state supervision 
and therefore it had to pay dividends, that it was not possible for 
appellee to lose any money because any time he wanted his money back, 
all he had to do was to come to appellant's office, bring the stock 
with him and he would be repaid by appellant the amount he was paying 
therefor and would be able to set from appellant the amount of money 
he oaid therefor within seventy-two hours thereafter. On behalf of 
appellant Dralla testified and denied that he ever made any such 
statements, his testimony being to the effect that appellee and his 
sons stated to him that they would buy the stock if he, Dralla, 
' thought it was a safe investment, that he thought it was and said 
so, that he also told appellee that if he wanted to dispose of it that 
it could be resold. The evidence further discloses that the market 
value of the stock at the time it was sold was 100.00 per share and 
for approximately two years thereafter the stock had that value. All 
the direct evidence is to the effect that Dralla was not employed by 
appellant to sell this stock, but when he sold it he did so while 
acting for the Power and Light Securities Company, which agreed to 
pay him for his services in making the sale a commission of $1.50 
per share and that this amount was subsequently paid by the Power and 
Light Securities Company to Dralla. 

After the evidence was concluded and after a verdict was 
directed for the defendants other than appellant, and after the two 
adé@itional counts to the complaint were filed, appellant made 4 


motion for a continuance on account of the absence of material witnesses. 
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what Dralla said at the time he received the $2500.00 from appellee 
and prior thereto is conflicting. On behalf of appellee, the evi- 
dence tended to prove that Dralla said that appellant was selling 
this stock, that the stock was good, and the the company would pay 
six per cent quarterly, that the stock was under state supervision 
and therefore it had to pay dividends, that it was not possible for 
appellee to lose any money because any time he wanted his money back, 
all he had to do was to come to appellant's office, bring the stock 
with him and he would be repaid by appellant the amount he was paying 
therefor and would be able to set from appellant the amount of money 
he paid therefor within seventy-two hours thereafter. On behalf of 
appellant Dralla testified and denied that he ever made any such 
statements, his testimony being to the effect that appellee and his 
sons stated to him that they would buy the stock if he, Dralla, 
thought it was a safe investment, that he thought it was and said 
so, that he also told appellee that if he wanted to dispose of it that 
it could be resold. The evidence further discloses that the market 
value of the stock at the time it was sold was $100.00 per share and 
for approximately two years thereafter the stock had that value. All 
the direct evidence is to the effect that Dralla was not employed by 
appellant to sell this stock, but when he sold it he did so while 
acting for the Power and Light Securities Company, which agreed to 
pay him for his services in making the sale a commission of $1.50 
per share and that this amount was subsequently paid by the Power and 
Light Securities Company to Dralla. 

After the evidence was concluded and after a verdict was 
directed for the defendants other than appellant, and after the two 
additional counts to the complaint were filed, appellant made 4 


motion for a continuance on account of the absence of material witnesses. 
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This motion was supported by an affidavit. It apveared from the 
affidavit filed in support of this motion for a continuance that 

Cc. Fe. De Witt was the secretary of appellant and that if present, 

he would testify that neither the by-laws provided nor was there 

any resolution or motion ever adopted by the Board of Directors 

of appellant, authorizing Drallia or any other person to enter into 
any agreement with appellee or anyone else whereby appellant would 
pay back to appellee or anyone else the amount oaid for stock in the 
Illinois Power and Light Corporation. From this affidavit it also 
appeared that H. E. Johnson was treasurer of appellant and that if 
present he would testify that the stock involved in this proceeding 
was not sold by appellant but by Power and Light Securities Company, 
that Dralla in effecting the sale was acting as agent of that company 
and not acting for or representing appellant, that appellant at the 
time of the sale did not own or have for sale any stock of the 
Illinois Power and Light Corporation and did not pay Pralia any 
commissions for effecting said sale and that appellant received no 
part of the purchase price which appellee paid Dralla. It also 
appeared from this affidavit that Forrest P. Williams was the Sales 
Manager for Power and Light Securities Company and was in no way 
connected with aporellant, that if present said Williams would so 
testify and would also testify that in effecting the sale of stock 

to appellee, Dralia was acting as agent of Power Light and Securities 
Company and not for appellant, and that Dralla nor any one else ever 
had any power or authority from Power and Light Securites Company to 
enter into any repurchase agreement with appeliee or with any one else. 
When this motion for a continuance was presented, counsel for appellee 
stated that appellee would admit that the several witnesses mentioned 
in the affidavit in support of appellant's motion for a continuance 


would testify as herein recited, and appellant's motion for 4 
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continuance was thereupon denied and counsel for the respective 
parties proceeded to argue the cause to the jury. 

Under the pleadings, the burden was cast upon appellee to 
establish by a preponderance of the evidence that Dralla was 
authorized to enter into an agreement on behalf of appellant to re- 
purchase the stock of the Illinois Power and Light Corporation, which 
he, Dralla, sold to appellee. Counsel for apvellee insists that this 
requirement has been met and that the evidence discloses that appellant 
held Dralla out es its agent in such s manner that appellee, acting 
as an ordinery, vorudent man misht reasonably draw the conclusion that 
Dralla had the power to make the contract of repurchase which forms 
the basis of this suit. It is true that the evidence toes disclose 
that appellant inserted advertisements in the local Kewanee newspaper 
requesting investors to call at its offices in Kewanee for full in- 
formetion regerding the purchase of preferred stock of the Illinois 
Power and Light Corporation ana to there have explained to them why 
such stock is a safe investment. These advertisements also stated that 
appellant, through its investment department, maintains a ready market 
for its securities, that since 1904 the Illinois Power end Light Cor- 
poration and its predecessors have paid dividends uninterruptedly upon 
their preferred stock and that such stock is exempt from the normal 
Federal Income Tex. It is also true that the evidence discloses that 
Sam M. Cox was the manager of appellant and it tends to prove that 
several years prior to the time appellee bought his stock, Cox stated 
to employees of appellant who were engaged in selling stock of the 
Illinois Power and Light Company thet such stock was good stock, paid 
dividends and that the purehasers could get their money back any time 


they wanted it. We have read with care all the evidence as abstracted 
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and we can not escape the conclusion that it fails to show that 
Dralla was authorized by appellant to enter into the repurchase 
agreement which forms that, basis of this proceeding. Appellee 

may have believed he was purchasing stock from appellant, but he 
was not. He may have believed that Dralla represented appellant 
when he made his purchase, but Dralla was not. Appellee may have 
believed that Dralla was guthorized by appellant to enter into 

an oral repurchase agreement, but Dralla was not. Appellee dealt 
with Dralla and no one else and whatever the contract may have been, 
appellee knew it was being made by some one as azent for some one 
else, and it was incumbent upon him to ascertain the extent of his 
authority. 


In our opinion the trial court erred in not granting appellant's 
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STATE OF ILLINOIS, 

SECOND DISTRICT fs I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause. 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 





Appellate Court, at Ottawa, this day of 


___in the year of our Lord one thousand nine 





hundred and thirty- 
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Begun and held at Ottawa, on Tuesday, the first day of Getcherr in 
the year of our Lord one thousand nine hundred and thirty-five, 
Within and for the Second District of the State of Illinois: 
Present -- The Hon. BLAINE HUFFMAN, Presiding Justice. 
Hon. FRANKLIN R. DOVE, Justice. 
Hon. FRED G. WOLFE, Justice. 
STUS L. JOHNSON, Clerk. Ps Q 2TA LA bs 
S o dt olfhe 647 
RALPH H. DESPER, Sheriff. : 


BE IT REMEMBERED, that afterwards, to-wit: <n JAN 17 (936 
the opinion of the Court was filed in the Clerk's Office of said 


Court, in the words and figures following, to-wit: 
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to the successor conservator and he permitted to hold same 

until the cash had been substituted in full therefor, in the 
total sum of $13,000, which was the face value of such securities. 
The circuit court sustained objections as to all of the above 
investments. Appellee concedes that the investments were not 
proper and the objections thereto rightfully susteined. The 
court decreed that Victor Tomac as the successor conservator, 

was entitled to a claim against the bank for $1365.65, the cash 
balance belonging to the estate at the time of the suspension 

of the bank; that he was also entitled to a claim for $13,000, 
being the wincipal amount of the securities to which objections 
had been sustained. The court denied the prayer for an order 
requiring the appellee to deliver and turn over the securities 

to the successor conservator to be held by him until he had 
received pgyment therefor in cash. The successor conservator 

w osecutes this appeal from the judgment and decree of the 
circuit court. 

It is first contended by appellant that the court erred in 
not permitting the successor conservator to take the securities 
wrongfully purchased and to hold same until such time as appellee 
should pay to him $15,000. Because of errors urged by appellant 
hereafter discussed, we do not deem it necessary in the disposition 
of this case to pass upon the above ruling of the trial court. 
However, the eases of Supreme Lodge of K.P. v. Hinsey, 241 Ill. 
384, 590, and Glezos v. id. 546 Ill. 96, 99, are deemed pertinent 
upon this question. The second point assigned as error for reversal 
is the same as the first. 

The third assignment is based upon the failure of the court 
to state or cause to be stated a final account upon the report as 
filed by appellee conservator. The fourth assignment of error is 
directed toward the lack of jurisdiction in the probate court and 
in the circuit court, as a court of appeal, to adjudicate a claim 
against a national bank as was done in this proceeding and at the 


same time making such judgment or adjudication subject to the 
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ses 
discretion and non-judicial functions of the office of the 
Comptroller of the Currency. The fifth assignment is quite 

similar to the fourth end is directed toward the adjudicatio of 

a claim against a national bank in receivership, as was done 

herein, and making the same subject to the Comptroller of the 
Currency, with power to determine the priority or preference 

for the payment thereof. 

The sixth assignment is directed toward the failure of the 
court to find that the appellee conservator did not assume to 
guarantee the investment, and the seventh is directed toward the 
allowance of two items for attorney fees of 25.00 each, and one 
item of $50.00 for fees to the receiver of the bank. No objections 
were made to any of these fees either in the county or circuit 
court. Therefore the same will not be considered here. Neither 
do we deem it necessary to consider the sixth assignment. 

Probate courts have original jurisdiction in the appointment 
of conservators and the settlement of their accounts, Ch. 37, 

Ill. Statutes, Probate Court, Para. 5. From the record before us, 
we are of the opinion, it is the desire of the appellant that the 
probate court should have ordered the appellee conservator to 
restate his account and charge himself with cash in lieu of the 
securities to which objections were sustained. Ordinarily a 
conservator is not deemed to be in default until he has first 

been ordered to account and is unable to ppoduce the money. Pesople 
v. Birket, 342 Ill. 333, 358. However, there is evidence here that 
the conservator was insolvent prior to the filing of the revort, and 
was still insolvent at the time of the hearing thereon. The probate 
court entered its order with reference to the securities to which 
objections were sustained, in a similar manner to that of the 
circuit court, as to decreeing that the same should be a clain 
against the receiver of an insolvent national bank. It apmwars 

from the contentions of appellant that he desired the probate sourt 


to exercise its statutory rights and powers as provided by the — 
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sll 
several sections of Ch. 86 of the Statute. It will be found 
that section 4 of said chapter has to do with proceeding against 
the security of any such conservator; section 10, with the 
manner of accounting and of enforcing such accounting; section 
$2, with the removal of sonservetor; section 34, with the 
resignation thereof, and section 35, with the delivery of the 
peoperty of the estate to a successor conservator. As we umer- 
stand this case, the hearing srose solely upon objections filed 
to certain items of appellee conservator'’s report. Where a 
conservator files a final report upon his resignation or removal, 
and objections filed and sustained thereto, the retiring con~ 
servator should be ordered to restate bis report to conform with 
the order of the court and to deliver over to his successor the 
propsrty of the estate found to be due from him. The successor 
conservator may maintain an action for any property not so 
accounted for. Jones and Cunningham Probate Practice, (4th 
ed.), p. 560; Richardson v. People, 85 Ill. 495. Horner Probate 
Practice p. 869. 

We do not understand that appellant was seeking to w osecute 
any Glaim against the insolvent bank or the receiver therecf, in 
this proceeding. It appears that the only matter in controversy 
and the only matter for determination was whether the items com- 
plained of should be approved or disapproved by the court. In 
case of disapproval, the appellee conservator should have been 
ordered to restate his account and charge himself with the money 
represented by such rejected items. Whatever action or ppoceed~ 
ings the successor conservator might elect to take to recover 
for any goods, chattels, moneys, title papers or other effects 
belonging to the ward, which were in his custody, and which he 
failed to deliver to appellant conservator, would rest with such 
successor conservator. Horner Probate Practice, p. 868. From 
what can be gained fran the brief of appellant, this seems to be 


his contention on this case. The right of a successor conservator 
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Bee 
to proceed against a former conservator to recover property 

of the ward, need in no way interfere with the statutory power 

of the court to compell a proper accounting and settlement. 

The liquidation of national banks is not within the juris- 
diction of state courts as is the liquidation of state banks. 
Claims against national banks are to be filed with the receiver, 
who in turn presents them to the Comptroller of the Currency, 
who either allows or rejects them. If the Comptroller allows 
the claim as filed, the ereditor becomes entitled to participate 
in the funds to be distributed. If the Comptroller declines to 
recognize the claim, it must then be established by the ad- 
judication of some competent court. Peovle ex rel Nelson v. 
Farmers and Merchants Bank, 281 Ill. App. 354, 363, 

The judgment and decree of the circuit court sustaining 
objections to the three items with resnect to the mortgage notes 
of Michael M. and Anna Papesh in the sum of $4000, mortgage notes 
of St. Mary’s Assumption Greek Catholic Church in the sum of $8000, 
and mortgage bond of the Louis Joliet Garage in the sum of $1000, 
‘is affirmed. In all other respects the judgment and decree of the 
circuit court is reversed; the judgment and decree of the probate 
court is reversed; and this cause is remanded to the probate court 
of Will county with directions that said court shall by its order 
direst appellee conservator to recast his report and restate his 
account therein, charging himself with the mincipal sum of $13,000, 
representing the total funis invested in the above securities; and 


for further proceedings in conformity hereto. 


Affirmed in part, reversed in wart, and 


remanded with directions, 
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STATE OF ILLINOIS, i 
Ss 


SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 


for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 


certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 





Appellate Court, at Ottawa, this day of 


in the year of our Lord one thousand nine 





hundred and thirty- 
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AT A TERM OF THE svvartyat COUR 
Pa 


Begun and held at Ottawa, on Tuesday, the firswW day of Getenems in 
the year of our Lord one thousand nine hundred and thirty-five, 
Within and for the Second District of the State of Illinois: 

Present -- The Hon. BLAINE HUFFMAN, Presiding Justice. 

Hon. FRANKLIN R. DOVE, Justice. 
Hon. FRED G. WOLFE, Justice. 


JUSTUS L. JOHNSON, Clerk. 2 8 Oo T 
ee LA. 


RALPH H. DESPER, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: tn JAN 17 1936 
the opinion of the Court was filed in the Clerk's Office of said 


Court, in the words and figures following, to-wit: 
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Gone No. 8997 Agenda NO_ 48 
In the Appellate Gourt of [llincis 
Seeand Distriet 
Qeteber Term, A. 0). 19356 
Theodere Van Owuning, 


Appellant, 
Appeal from the Cireult Court 
Vhs 
of ‘noria County 
Le O» Magleton, et ai, 
Appellees, 


HUPPMAR Ps Je 

This is an setion for accounting brought by appellant asainst 
appellees growing out of certain legal services porformed by Mr. 

lL. 32 Sugleton, as attorney for a pellant, wherein it le alleced 
that wron Tul charges for professional services were made aceinet 
appellant through the exereise of undue influence and @huse of 
fiduetary relationship existing between the parties, a& atterney 
and elient. 

Appellant was the owner of certain fegn land loceted near the 
Gity of Peeris, which lend mas enqunhered by a mortgage loan of 
$21,500, this lean was due Yereh 1, 1990. ‘Shortly prior to the 
maturity dete eppellant empleyod 1. ©. “agleton an attorney at law 
and @ member of appelice firm, te rerreeseckt him in en effort to ob- 
tain an extension upoh the above lesan. It was eompriged of sixteen 
notes held by 4ifferent owners, and had been negotiated through o 
bank. Appellant had beeome delinquent in the payment of interest 
on the lean en@ the bank had advanted $1969.52 interset te the 
various note holéera., Appellont had executed hia acte to the bank 
for this amount. fhe bank had taken judgment «cainet appellant on 
the note. Subsequently, and on April 11, 1930 the bank was elosed 
by the Auditor of Public Accounts. Yarious of the nots holters then 
inetituted « foreclosures miit azeinst the lend. Or, ‘egloten on 
behalf of appellant prepared barkruptey schedules for filing. Soadfe 
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Leppert, who was a party to the foreelosure suit and who was the 
holder of a $5000 note, offered to withdraw from the suit and to 
soll her note for $1500. Appellant was indebted to one Jacob Orinke- 
engerg in the ews of 9825. Arrangements wore made whereby the said 
Drinsenbderg bought the above note from Uadie ‘eppert ard it wee 
agreed thet the attorney should be entitled te any surplus of money 
realized from the Leppert note ever the sum of [2525, which smount 
represented the $1500 paid for the note and the $625 due Drincenberg. 

The relationship of attorney and client with respeet to the 
matters in controversy in this sult originated chortiy prior to Merch 
1, 1950 and continued until the month of June, 1958, 48 might be 
expected considerable persons] feeling ia w macifest in this ease. 
It would serve no good purpose to discuss these metters. Appellees 
‘insist that the statement of the esse by appellant ic “hopelessly 
confused,” while appellent cherges in his reply brief that “appellee 
has given undue importance to minute deteils, erroneously stated in 
seme instances end cireumstanees, ani erroneoucly stated in chrono- 
logical order of time", by means of which attempts it is chorged 
that appellees endesvor te magnify the servicos performed. 

in examination of the record disclecas thet ths «ttormey, “. 
le 9, Eagleton, gave much time end effert to securing on extension 
of the morteace indebtedness which cxisteé scainst aprollentts farts 
There is no question in the record but th t appellant on “archi, 
1950, was hopelessly insolvent and thet he hed no available means 
@o meet his indebtedness. Appellees attorney continued to «et for 
appellant. In the spring of 1958, the attorney interested cartein 
parties in the pursch«se of this lané for an airpert. The evidence 
ie to the effect that at this time the land had a cash market value 
of from $65 to $75 per sere for farming purposes, Appellee attorney 
effected » sale of this lend for airport purposes for the price of 
$125 per acre. ‘The land was surveyed snd was slightly lesa then 
two huncreé acres. ‘The purchase price therefor wee 924,575. Sollowing 
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this, the attorney called in the note holders in order that the notes 
might be paid and the title to the len’ made clear. At thie time the 
attorney succesded in securing « disequnt from the note holders smount- 
ing te the sum of 52150, which isurred to the benefit of sppellent. 

It is elaimed by “r. Sacleton that it was acread between hicself and 
appellant that he should have a fee of $1000 for his services ca 
attorney in the above transaction. 

It appears thet said attorney Aad verformed other services for 
appellent prior te this time for which he head been paid emeall sums 
of money, none of which are mterialh herein. The outeows of the 
above sale resulted in the iniebtednogss of appellant belns satisfied, 
whieh inhuded satisfaction of 2 the ttel mortage upon his farning 
machinery, stock and other persons] property valued ot over $5000 
In addition to this, he reesived approximately 91620 in east after 
the payment of attorney fees and expenses. 

The law very properly requires thet «11 dealihgs between an 
attorney and his client shell be characterized by the utmost fair- 
ness and good faith. ‘uch transsetions will be scrutinized with 
great closenses. it is encumbent upon the attorney, umfor such 
Circumstances, to show that the transsetion is fair end equitable; 
end thet se fully ané faithfully disehersed his duties te his client; 
ané that his elieht knew and understoed whet was tekin: plage. 
Morrison v. Smithy 150 Ill. 304, S16. ‘To the same effect sre 
burenforth v. Palmer Tire So., 240 Ill, 25; Aingon v. Hanes, 

265 Ill. ili. 

Ge are not impressed with the position of appellant that he 
was taken advantage of by his cttorney. It clearly appears that 
appellent was not only unable to meet the sertwage upon his land, 
but thet he was otherwise insolvent. His sttorney when he effeeted 
the extension of the mortcage, enabled the land to later be sold 
for airport purposes. At the time of securins such extension seid 
attorney also sseureé « reduction in the intcorest rate from 53 per 
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cent to & per cent, and a discount of the amount then due, of 
$1182.50, The result of this extension was thet some two years 
later, the attorney negetinted the sale of the lend as above set 
out, for an airport, which wes far in exeess of ite value aa farm 
Jand. ‘this sale resulted in the relonse of sprelleant'sa personal 
property from 4 chattel mortcage as aforesaidy another diseotint of 
hig mortgage indebtedneas of 72180; the reeeint of some 21620 tn 
Gash; and the payment and dileeheree of his debts, 

We find nothing in the record to austein apvellant's charge 
against appellee ettorney of fraud ani wroneful conduct. uch 
eharges should not be mde unless there is some substantial ovie 
dence to support them. Catherwood v. Morris, 460 (21. 478, 402. 
The trisl court Giamiseed sappellont's bil) for wart oft acuity, 

- thereby falling to find that the evidence disclosed any bad faith, 
fraud, Gishonest%, or abuse of fiduciary relationship on the part 
or said attorney, 

We are of the opinion the decree of the trial eourt vas correet 
and the same ls hereby sffirned. 

Degree affirmed, 





aseneeen aeediinami om meeeiind ad 
penne tee Ser ae eat eee y 


3 APE: 






ae 








- ek a 


ABLE BN pe 





sense ee 
“mp ene oe 
- Mogee spares se tparge bap bueet. We yeewete if wane a 
“sive Gattotedve ence a2 eves? aneiay oben od ton 


v. wah eet OF “ i 

oft, sANE «SE O88 spre yy tperenaen. cena Suomen oy 4 

ype XO thew x0% Lied a i 

_uanttes tuaktegse | SRT 
t 



















tht 7 


(tien dns v0 bowotenkd oanehive ose aad ton ot 2 
@aaq edd co qitunod ales wesieubst 20 ome 0 


ra hee 
‘x Sty tie | f 


sr Jp. soe ee sore 29 


fi : 



















a shawtitte eereec 
i ; , 5 % ¢, 
i i 
Fs 
i a " 
1 
" \ . us 
, 
f OF j . 
a ps 
, 
> 
| ted 
i) 
yee 
ry , ye 
5 ' < 





STATE OF ILLINOIS, 

SECOND DISTRICT fs I, JUSTUS L. JOHNSON, Clerk of the Appellate Court. in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 





Se eee inthe year of our Word one thousand nine 


hundred and thirty- 








Clerk of the Appellate Court 


(73815—5M—8-32) t33p07 
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AT A TERM OF THE APPEL 
Begun and held at Ottawa, on Tuesday, the Ars 


the year of our Lord one thousand nine hundred and thirty-five, 


‘aay of October, in 


Within and for the Second District of the State of Illinois: 
Present -- The Hon. BLAINE HUFTMAN, Presiding Justice. 
Hon. FRANKLIN R. DOVE, Justice. 
Hone FRED G. WOLFE, Justice. 


JUSTUS L. JOHNSON, Clerk. 
Oo Tr E 
Zz § eD Lo 64 '77 


RALPH H. DESPER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: tn JAN 17 1926 


the opinion of the Court was filed in the Clerk's Office of said 


Court, in the words and figures following, to-wit: 
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Gen, No. S999 Agenda Nos 24 
In the Appellate Court ef Illinois 
Seeond District 
Oetober Term, A. Db. 1935 
lee William Bowen, by Chloe 
Bowen, his mother and next 


fricné, 
Appellee, Appeal from the circuit Court 


Se of Winnebago County 
Stephen Lewis, 
Agpeliant. 


HUFFMAN» P, Js 

Thies was an eetionbbroucht acainet appellant for persone] 
injuries sustained by lee “ilidem Sewen in « gollision between 
'@ moter oyele driven by plaintiff ané an automobile then being 
operated by defendant, Stephen Lewis, fhe triel resulted in a 
Veréict in favor of appellee for $5250. Judgment was entered on 
the verdict, ané anpellcnt presesutes this appeal from auch Jude~ 
monte 

The accident oceurred on Seminary street in the City of Hooke 
ford, on January 12, 1955. This strect runs north and south. 
Appellant had parked hie sutomobile perallel an’ ad jecent to the 
ourh upon the esst side of said street. “he sar was headed ca@ th. 
Apoelles was ridins 2 motorcytle in o northerly direction and 
approachin: 4 place in the etreet opposite where a-pellent's car 
was perked. The street was covered with several inches of snow 
and fee. The street wae paved with brick. The lanes of travel 
commonly followed by traffic, had worn ruts tn the fey surface 
in both the nerth and south bound treffie lenes. <Appellantiwss 
employed as a collector for « store in Rockford, He had beeh 
making a ¢all st ce residence on the west side of the street. He 
erossed from the west side of Seminary street to his ear parked 
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upon the east side thereof, entered the car, started the engine and 
put the car in motion. 

The evidence on behalf of appollee ix to the sffeet that 
appellent's car after moving forward for a ¢istasce of about teh 
fest, was suddenly turned directly west across the streetin the 
path of appellee's motorcycle, at a time and plade when appellee 
Was preparing te go sroun’ appellant's cor and at s time when 
appellee was wnabis to nvoid the collision. Appallent stated 
thet 1t was his desire to travel south upon Seminary street and 
that upon startins his onary he extended hie left erm from the 
Window to eicnal thet it me his intention to turn his ear to 
the left in order thet he micht pressed seuth. 

Appelice denies thet appellent save any signal or warning 
of his intention te turn his ear to the left an! across the path 
appellee was travelling. Two disinterested witnesses saw the 
accident, They both msvere that they es appellant enter his ear, 
start tho same, drive it forward a short distance and then sud@enly 
turn it across the street directly in the path of apoellee, vithe 
out any wernine and without oxtending his erm or hand from the ear, 
as Glaimed, They state thet the window et aypellant's left was 
@losed ané thet they could see apS@llent's left arm and hené ané 
thet he dic not extend then from the ear. The front wheel of 
appellee's motorsyele eollided with the left trot{pert of sopel- 
lent's cer. Appellees susteined « treker knee ond « broken hant. 

appellant assignue three errors for reverssl, The first of 
which 1a te the effect thet the evidence showed appelice te be 
guilty of contributory negligence ané that appellant's motion for 
gs @ireeteé verdict should have been granted, Upon this question 
the jury hed the atvantage of seeine ané hearing the witnesses 
and were in e better position to pass upen their ersdibility than * 
a court of review. it ic the province of the jury to pass mpon 
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ané determine disputed questions of fact. “oe are not of the opinion 
that it can be said in this ease, «s 4 matter of law, that appellee 
was guilty of contributery negligence. Appellant's secon soint 
urged is directed toward the court's instruction to the jury with 
reference to the statement of the eleim of the plaintiff and of the 
defenee interposed by the defendant. After o shart statement of 
the eleim of the plaintiff se charged against the defen ent, the 
court followed such statement with the words: "Theae charges by 
the plaintiff ere denied by the defendant.” Appellant complains 
in that the court 414 not meke o more detailed stateme: t of his 
@efense, A narrative inatruetion similar to this and eoncluding 
with @ like statement, was before thin court in the ease of ‘ontague 
Ve Larson, Gete NO 8952, in whieh such contention was cecidec ad» 
versely to that now urged by appellcent. ‘ho anewer of defendant 
as filed scensiats of two paragraphs which are as follows: 
i 

“He denies the allezations in Paragravha 1, 11, lil, 

and IY of the firet cout of the sonmplaint. 
il 

He denies the allecations in Parasracha 1, 11, 112 
and IV of the second count ef the complaint." 
We are not of the opinion tiat the appeliant was in any way pre jue 
diced in the manter in which the court gave the above portion of 
its narrative inetruction, 

Appellant's third assignment of error is directed toward the 
eourt's refusal toe include in its narrative instructions the Tollove 
ing: “He person shall drive a vehicle of the first division as 
deserited in Seetion B.of thie Act upon any public hishway in this 
State at a speed greater than is reasonable end proper, having re= 
gard te the traffie and the use of the wey or seo as to endanger 
the life or limb or injure the property of any person. If the rate 
of speed of ahy motor vehicle or =oter bieyele of said first division 
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operated upon any publie hichway in this stete * * * * where the 
sane passes into the residential portion of an incorporated city, 
towmm or village, sexeceds 20 miles per hour * * * * such rate of 
speed shall be prime fecie evidence thst the person operatin= such 
motor vehicle or motor bicycle is running it at » rete of speed 
greater than is reasonable or proper, hevine recerd to the treffie 
end use of wey, or so ac to endanger the life «end limb or injurg 
the property of any person.” Streets ond highweyr sre for the use 
of the publie generally, and each person using the same has richts 
and assumes obligations to others, The appeller in this esse asaum~ 
ed the burden of provin: that he was in the exercises of that care 
recsuired by law ané thet apoollent res neclicent in failing to abe 
serve such care. This vas 2 sucstién te be determine? by the jury 
“fren all the evidence in the ease. The statute embodied in the 
above instruction is 4 rule of ley ang not a rule in the lew of 
evidence. Johnson v. Fendergast, 308 111, B85, 245, The sbeve ine 
struction hes been repeatedly condesaned, beaause 1% is inefplicsabdle 
to any casas in whieh testimony has been offered that the Wshiele in 
question was not being opereted et 2 rate of speed erenter then was 
reasonable and proper havine recard to the traffic ent tha use of 
the way, «tc. These facts must be mained from the svitenzs. fiddle 
Ve Mensager, 254 Ill. Appe 68, 71; Johngon v. Ponderrast, surrae 

We have carefully exa{ned the instructions as civen by the court, 
and we believe they fully covered the points involved in this case. 
“he jury were repeatedly teld that the burden of proof was upen the 
plaintiff to establish the fect that he was in the exarsise of Cue 
care for his own safetys that the defendant wes muilty of neclizgence 
as charged; and that aueh neclicence of the defendant cxused the 
injury to pleibtiff., Ye sre of the opinion thet the de‘enses inter 
posed by the appellant were fully and feirly scovereé by to court's 
instructions te the jury. 


The judgment of the circuit court is therefore sffirmeé. 
JGMEN? AFFIRMED. 
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STATE OF ILLINOIS, } 
ss 

SECOND DISTRICT I, JUSTUS L. JOHNSON. Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 


certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 
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the year of our Lord one thousand nine hundred and thirty-five, 


Within and for the Second District of the State of Illinois: 


Present -- The Hon. BLAINE HUFFMAN, Presiding Justice. 


Hon. FRANKLIN R. DOVE, Justice. 
Hon. FRED G. WOLFE, Justice. 


STUS L. JOHNSON, Clerk. o 
283 1.A.647 


RALPH H. DESPER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: cn JAN 17 lov0 
the opinion of the Court was filed in the Clerk's Office of said 
in thé words and figures following, to-wit: 


Court, 
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IN TE APPALLATE COURT OF ILUINOIS, 
SECOND CLSTRLOT 
Qetober Term, A» Ds 1935, 


Hazel Peters, 
Appellee, Appeal from the Cireult Court, 
Pooria gounty. 
Whe 
Weaold Reuter, 
Appellant, 
HUPYMANe “ade 


This is an action wherein appellee sues apoellant for 
personal injuries sustained ty her while riding as a guest in an 
eutomobile driven by eppellent. The ear in which epoellee was ride 
ing belonged to Mrs, Catherine Aeuter, mother of appellent. <Anpele- 
lee at the time was Living with Mrs, Reuter, “he had lived there 
for about two years, She is a second goustn te appellant. On 
August &, 1951, lirs, Elsie Sparks, a sister of Mre. Reuter, and her 
two daughters, Stheline, age 14, and Roberta, age 4, were visiting 
at the home of Sirs, Seuter, in Peoria, It was decided by Mrs, 
Reuter and her sister Mrs, Sparks, thet they would drive to the 
home of their mother at Yonnepin, [llincis, for » few hours visit. 
Appellee was invited to go along and accepted the invitetion. <Ap- 
pellant drove the ear. “theline Sparks wes seated to his right, 
end Mrs, Keuter wes seated to her right. Mrs. Sparks was seated 
on the left of the rear seat; Roberta Sparks was seated in the 
eenter, and appellee sested on the right of the back seat. 

At a point about twolve ailes fron Peoria, 4 ecliision oge- 
@urred beteeen the ear being driven by sppsllant and a sar driven 
by Laure Yorguson, ehieh resulted in the injuries sued for, This 
Gase wos before this eurt upon a previous o¢easien and was reversed 
and remanded due to the fagt thet the evidence in the record at toast 
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Re 
time dia not disolose thot the accident waa the result of the wilful 
and wanton misconduct of appellant. “oters v. iouter, 276 ili. Apps 
607 (aba.). 

The highwey upon which th: ears involved herein were traveling, 
ren in a north and south dirsction, Appellant's gare was travel Ling 
north. The ear being operated by Laure Ferguson was travelling south 
The aecident cecurred at about 6:90 o'eloek in the aftersoon. The 
highway was en ordinary @norete state highway, designated as state 
highway No. 29, and st the place in question was level and etreicht 
ami there was nothing to obstruet the view. ‘The rond was Loo ated 
along the west bank of a river. A light rain or miat was felling 
whieh made the pavement wet. Laura fergie was driving « Ford ear 
which she bad borrowed for the purpose of this trip. ‘The ear bee 
Longed to Dewey eright. Ohe testified that che was oprrating the 
Gar upon the right side of the bleek line which was loested in the 
senter of the mvenent, jor account of the accident is very vague 
end indefinite. She states that she does not romember enything softer 
the acoident ac she was rendered unconseious, She further states 
that she wae trevelling et the rate of sporoximatd y thirty allee ver 
hour; that she saw appellant's ear coming toward hery thet she did 
not know what model Ford oar she was driving; that tre road was 
entirely level ani there was nothing te obstruct hor view; tin t she 
had no recollection of sithor of the wheels on the richt side of her 
ear slipping off the pavement, or of losing oontmi thereof. She 
says that she dos sn't know upon whet part of the highway the sole 
‘Lision cecurreds thet the last thing she remembers waa thet she was 
on the "right nhend side" of the pavement, She does not know the nls ce 
in the highway «here the colliskon occurred nor the pealtion of her 
gar afterwerds. She has « suit pending egeinst apoecllent for denmages 
erowiag out of this accident. 

Appellee was riding in the back seat of sppellent's cer and upon 
the right aids thereof, She testified as to their paseing vari cus 
ears upon the highway, It is her gontention that appellant was operat- 
ing his oar at such an exeeseive rate of speed as to ove titute wilful 
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be 
and wanton misconduct; thet his mother had admonished him to 
Grive slowly; that the pavement was wet and slippery; that 
eppellant’s eer would ekid and swerve on the pavement when he 
passed gars going in the same direction; and that the acctdent 
was the result of the wilfal and wanton siseonduet of appellant. 
Prior to und at the time of the ageident she war engaged in Looke 
fag toward the river, wiich was to her right, ané the cottages 
located along the bank, “he was not Looking et the highway and 
4id not see the aecsident. She was rendered uneousecious and was 
therefore unable to give any details reecarding the facts exisat- 
ing after the aceident. 

The testimony of Etheline Sparks is te the effest that ape 
pellant's ear was being operated upon its proper side of the pave 
mont; thet 1¢ was trevelling straicht and not swerving; that she 
saw the Ford car approaching whon 1f was abtiat two blooks away; 
thet just before the curs reaghed « point of passing, thet the 
Ford car suddenly #11é@ sersss the pavement in front of eppellant's 
ear; that after the ecllision, the fora car waa headed east toward 
the river, arosevays of the pevement; that it caught on fire in. 
mediately after the aceléent; that the oocupante were renoved 
therefrany that appellant's ear war on the right side of the blac 
line when the collision: teok place end after the solligion had 
teken phase. lira, Sperks testified that she noticed nothing unusual 
about the manner in whieh appellant om rated the automobile; that 
they passed treffie upon the highway befome the acciient; that the 
road where the accident cccurred was level and straight; thet she 
gaw the Foard car coming and that just before the curs were about to 
pass, one of the wheels on the right side of the ford ear went of f 
the pavement and thet the Ford ear then headed direstly toward 
eppellaent’s eer in en effort to get back on the pavement, and that 
when it "got on” the pavement it skidded éireetly in front of appel- 
hant’s sary that the ecliision took place in eppellant's treffle 
lane, which was the side toward the river; that appellant's car was 
on the right side of the black line befe « and at the tive @ the 
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aecident. This witness states that the Ford cer "shot over" in 
front of appellant's car and that there "was ao crash.” She says 
the ears were about ready to pass when the Ford ear vent off the 
eonerete pavement; and that after the accident appellant's car was 
on the right side of the blavk Line. Urs. ieutor testified there 
was nothing unusual about the manner in whieh appellant wes driving 
the oar, and that she did not notice 1% sliding or skidding on the 
pavement. She says that when it eommenced to rain, she suggested 
to acpeliant there was no need to furry, and thet he slowed down 
the speed of the cur. “he saw the Ford ear prier to the aveident; 
ghe states thet it appeared to her the car skidded off the pavement 
to the west and then bask on the pavement c@ain and direetly aeross 
the pavement in front of appellant's oar; thet at the time of the 
Gellision, the Ford was orosevise of the pavement with the front end 
toward the river, on the east side of the mvement. She states that 
appellant's ear was upon the right side of the biaeck line at the tine 
of the gollicion, Appellent wae a witness for appellee ae well as 
for himself. His testimony on behelf of apoclles was merely to the 
fact thet there was an aceident and appellees wae injured. Upon his 
own behalf he testified that he was driving the ear in questi on; 
that the road was wet; thet he had the windshield wipers working, 
and that the brakes and meehanieal condition of the ear were in goal 
repair. ie states he passed traffie going in both directions, but 
thet it was not « heavy traffic. e denied there was anything unusual 
about the govement of the ear he was driving or that it swerved or 
skidded on the mvement. 4%e states thet the plxce ef the accident 
was just at the north end of a sea wall, whieh was to ble rigkt and 
between the hichway and the river; that just north of the sea “all, 
on the right of the highway, there wac a eottage; that the road ves 
straight and level and the vidi on unobetructed: that he saw the fard 
@er goming toverd him upon its ovn gw oper traffis lane; that it was 
a@ block or more away when he first fixed his attention upon 1%; thet 
just before the oars were about to pass, the Foard ear dropved off the 
west edge of the pavement end that upon owing back uncon the mvement, 
immediately skidéed across the highway directly into the path of his 
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oars thet he at once applied the brales on his car; that the front 
of his ear struck the right side of the Ford at about the middle; 
that the goliision ocogurred almost instently from the time he first 
pecame aware of the situction, and that se had ne opportunity to do 
enything other then get his brakes, ‘e states bis car a44 na& skid 
either befoars or at the time ke anplied the brakes; that 1¢ was in 
ite proper traffie lane, and veseined upon the right aide of the 
black Line after the wmilifelon, Se says the Pad car was headed 
towmerd the river after the sollision and went off the read, into the 
eottase upon the enst side of the road, caught on firs end burned. 
The occupants of the Ford oar wore safely removed, Appellant seys 
that at the tine of the accident, he did act see any other eer in 
sight in front of him, and that only the oar he was driving end tis 
Ford were near the place of the accident. 

An @xamineation of the evidence mesented by this recerd when 
-Songidered in the most faverable Light te appellee, fails to establish 
wilful. or wanton miseonduet on the part of appellant. Appellee being 
injured while in appellant's euteaobile as a guest, is berred from any 
recovery sgeinst appellant for injuries received besanuse of m gligense, 
and @an only recover in the event sueh injuries are occasioned beaanse 
of the wilful ani wanton misconduct of appellant. Gh, 964, See. 45 {b) 
Gahill’s S¢. 1953. The sherge of wiiful and wanton mis conduct implies 
an agt intentionally done in disregard of anotier's rights, designed 
and intentional mischief, and not a mere negligent omission of duty. 
Walldren Express Co, v. Krug, 291 Ill. 475, 479. To eonstitute 
wilful and wanton miseonduct, the party dcing the act a falling to 
act must be sonseious of his erm ugful oonduet, md mist be ecnecious 
from his knowledce of the surrounding eirowastances emi exiating condi- 
tions, that such gontinued conduct upen his wrt will asteurally and 
probably reeult in injury. It is vresognized that whether an act is 
wilful and wanten depends grestly upon the particular eirouns tances 
of each gene. Bermier ve Illincis Gentral 2. Re Cos, 296 Ill. 464, 470. 

Avpellee insists that since this case has been twice submitted 
to a jury vith the same result ic each instence, thet under the 
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pronouncesent of this court as made in the Gave of Hinkle ve. Blook 
& Kuhl Co., 259 Ill. ‘op. 674, the Judgaont upon the seeond verdict 
should sow be permitted to stand. he rule reaognized in the above 
@nee is one of long atending, however, 1% was revoguised as being 
subject to an exception in a ease where there is a want of evidence 
to support the finding. in this reaneet the aort in thet esse made 
the following atatemnt: "There wae evidenan terding to aepport the 
desleration and the triel court muld sot direst a verdiet on either 
cecal Plaintiff was ontitied to heve her case subuitted to a jury 
2 watter of lew, the testimony did 
te hi satin new penne. of nétion.* While the cusstion 
whether an injury is the result of wilful ond wanton mis¢onduct is 
om of fact, to be determined by « jury from ell. of the avidence, 





yot, "thore there is no evidenes tending to support the charge of 
wilful ant wanton eonduet there ta no cusstion of fact to submit 

te a jury, 294 the motion to direct 2 verdict on those counts would 
pregent e cuection of lew for the eourt te decide." Brown ve 
Yllinois Terminal Co. B19 Ill. S26, 550, GS. “A wilful or wanton 
injury sust heve been intentionsl or the act mrt eave been somal tted 
under oircumstances extibiting a reekiess disregerd for the safety of 
others, suskh as a failure, after knewlddge of the impending danger, 
to exercise ordinery care to prevent it, ar a failure te discover the 
danger through recklessness or omvelessness whan 1t eoulé heve been 
aisoovered by the exercise of ordinary care." Brovrn v. Tllincia 
Terminal Oo. supPas Pe SSL, There ie aothirg in this reeort tanding 
to wove that appellent intentionally inflioted the injuries, or 

thet seme were reecived at = tice when appellant was exhibiting « 
reckless disregard for the safety of others, @ thet after the know 
ledge of impending danger he failed to exereise ordinary care te 
prevent tae injuries, Neither te there anytuing in the resré tend- 
ing to prove that the appellant had eny knowledge or qaulé Inve had 
any knowledge of the danger as it exiate’ in this anve, until the 
Ford automobile sxidded across the vavement in the peth of Als car 


at a time «hen Ke was powerless to aveid the ee) lisione 
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There is no evidence in the record tending to prove wWitil ant 
vanton misconduct upon the part of appellant. %© therefore find, 
as sn ultimete fast to be tneorcarnted in the judgment, that the 
@videnee in thio case doos net tend to chow or demonstrate wilful 
and wanton misoonduet upon the mrt of the avpelisnt, or thet apvellee 
sustained the injuries saaplained of beomuse of any wWlful and wenton 
win Conduct on the part of eppellant. ‘The trial court should have 
grented sopellant‘s motion at the olose of all of the evidense for 
@ dreeted verdict. nn avcount of this error, the eeuse is reversed 
without remandinags 

dudgnent reversed. 
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STATE OF ILLINOIS, i 
SS 


SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 


for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 


certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


day of 





Appellate Court, at Ottawa. this 


_in the year of our Lord one thousand nine 








hundred and thirty- 





Clerk of the Appellate Court 


(73815—5M—3-32) p07 
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AT A TERM OF THE APPELB&TE COURT, 


Begun and held at Ottawa, on Tuesday, the first day of October, in 
the year of our Lord one thousand nine hundred and thirty-five, 
within and for the Segond District of the State of Illinois: 

Present -- The Hon. BLAINE HUFFMAN, Presiding Justice. 

Hon. FRANKLIN R. DOVE, Justice. 
Hon, FRED G, WOLFE, Justice, 


aoo rh @a ®& 1 
JUSTUS L. JOHNSON, Clerk. 2 & PD Lae 6406 


RALPH H. DESPER, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: tn JAN 17 lob 
the opinion ef the Court was filed in the Clerk's Office of said 


Court, in the words and figures following, to-wit: 
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IN THE APPRLLATE GOURT OF ILLE Sore 
SEC ND DIstTator 


Oetober Term, As De 1955 


Lillian Sayler, 


Apvell as 
Appeal from the Sounty 
VS. Court of Metenry County. 
Lester Rdinuger, Sheriff, 
Appellant. 
HUPYMAN, Pode 


Thie is on appescl prosequted from the sounty eourt of Mexenry 
Sounty., William Bonalett obteined a judgment against J. Ne Sayler, 
husband of appellee, on Merch 31, LOSS, Prior to thet time, the 
said hushend had been the oun of wa Buick automobile, whieh he had 
purehased in 1926, It appesre that on Februsry 26,.1935, the said 
husband entered inte « trensaetion with the HuasePare Motor Seles 
Company for tue purehase of 2 new sutemobile and delivered to anid 
Sales goupmy the Buiek auteuobile for a eredit af One Muadired 
Dollars te be applied upon tim purehase of the now cor. He received 
what is designated as a retail buyer's order, which diseloses the 
above fagts, The said J. Ne Sgyler did not complete the purchase 
of the new ear widoh ho had contraeted to do unior date of February 
28, 1935. About teo months after this date, the sappelles meade an 
effort to get the moter sales soupany to return the Pulekear, ‘This 
they refused to do, Subsequently, ani on April 14, 1933, appellee 
made purohage of the BPuiorc from the seid aales comme ny for the sum 
of $100, whereupon the car was delivered to her by sai4 company, 
together with a bill of sale for same. Gne Later proqreda license 
plates for said esr from the Seeretary of State, under date of 
Apeil 26, 1935. The judeient taken agsinst her husband was entered 
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on Mareh 31, 1935, os aforesaid. itteoution Lasued upon thie judg- 
ment under dete of December 29, 1955, Pursuant to this exesution, 
appellant, as sheriff, levied upon the Guiekear in cuestion, under 
date of March ®0, 1934. Apsellee brought hor replevin suit agninet 
the sheriff for the car, in a Justies of the Peace gourt., The 
trial had before the Justica resulted in fever of a Judgement and 
finding for appellee, The appellant here proseouted an appeal from 
that judgment to the county court, “iere the cnse wae heard by the 
court, and a finding and judgement entered in favor of eppel lees Ape 
pellant prosecutes this appeal from the juiguent of the said eounty 
aourte 

Appellee insisted that the sar in questioa was her property, 
and we wre eatiefted from the evidenos that ali parties eoneerned 
knew that she claimed ovuershipef the ear at the tlue of the Levy 
thereon. The evidenes of Edward <, Buse of the Meter Sales Company 
Gigcleses thet avceliee's husbend had received a retoil buyer's 
oréer for a new car and tuet be had reselved a eredit upon mock 
oréer of $100 on necount of the tradee|n value of the Suier, 
further atated that after the Muiek had bean in storage shout two 
Months, that it wan sold to apvelles, and srover pavers Lisoucd 
therefor, the appellee paying 950 in gash end executing ret note 
for a li amount. This witness furthe atated that the 1100 eredit 
wnieh had been given to appellee’s husband remalned to his eredit 
on the books of the company, upon the purchesc price of « nee ear, 
and thet sueh eredit wes not traneferable, Thuis witness advised the 
sheriff oricr to the Levy, that the automobile in question did not 
belong to Mr. Seyler, but belonged to aypelies, and thet ue had sold 
hex the Gar.» 

fhe questions involved in this ease are queztionsa of fact. The 
ease has been tylce tried and eso) time resulted tm a jJucmient in 
favor of appellee. after en examination of the record, ve are of the 
opinion thet the judgeent of the trial eourt, amier tne facts, was 
Gorreet, The judgment is therfore affirued, 

Judgment affirmed 
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STATE OF ILLINOIS, 

SECOND DISTRICT fs I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 





Appellate Court, at Ottawa, this day of 


in the year of our Lord one thousand nine 





hundred and thirty- 
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AT A TERM OF THE APPELLATE COURTS 


Begun and held at Ottawa, on Tuesday, the first day of October, in 


the year of our Lord one thousand nine hundred and thirty-five, 
within and for the Seoond District of the State of Illinois: 


Present -- The Hon. BLAINE HUFFMAN, Presiding Justices 
Hon. FRANKLIN R. DOVE, Justice, 
Hon. FRED G. WOLFE, ia 8 9 T A 64 g~ 
JUSTUS Ls JOHNSON, Clerk. er 
RALPH H. DESPER, Sheriff. 
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WAN 17 1926 
JAN Lf le 0 


BE IT REMEMBERED, that afterwards, to-wit: tn 
the epinion of the Court was filed in the Clerk's Office of said 


Court, in the words and figures following, to-wit: 
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IN THE APCELLATS SOVUAT OF ILUDMOLS 
GROOND LISTaRie? 
OCTOBiR TERM, Ae De 1955, 


De Je le Walther, 


Apnollient, 
¥Be appenh froa the Clréult Court, 
Viliace of élaoncuin, a Setenry County. 
Muadieipal Corporation, 
SODGLL Gy 


TRIVIM AN} Pads 

This wae an agtion brought hy appellant erainet appellees village 
to weanver for services ronderad as a eivii encineer in eennestion 
with the survey of certain streets, done with a view to the peving 
of? auch streets by tee villege. The proposed evedial iaomevencnts 
were not sarried «ut by azvellee and tho projects wars abandoned. 
fubenquertly, arpellent iuetituted this «uit to resevsr for such 
serviess upon guentum merult, Jury was waived and the Gause was 
heard by the court. Judguent was rendered in favar of anellee 
‘Wilage. Aovellont proseeutes this avoeal from the fJudement of the 
Court. 

Me ordinances providing for tie peepowed spe cisl imorovements 
were ever passed. It is ursed by appellant thet appelice cannot 
avold payment for the serviees reacered by him in e¢sonmmection with 
the proposed work, and that the olty is liable out of the coneral 
fund. This rule as announced in Bunge v. Doviers Grove San. Diste, 
356 Ill. S51, hae been reoogniged by this court where the facts in 
the ease justify anopliesation of the rule. Anderson Co. v. City of 
Mighland Park, 276 Til. Anpe S27, Wowever, in this sase the 
testimony on taxikuxrt behalf sf sppelies is to the effeet that it 
was expressly aereed with acpellaut thet no emam naation rould be 


due or psyeble to hie for ony sugh serviees ne ateht render, in 
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whieh the proposed workwes uot oarried throuch to esmmpletion. The 
members of the Board cf Local Improvements toatified that appellant 
stated that he would go ahead with the work, tains his chances on 
ite going through, and if 16 did not go through, there would be no 
gost. “Te records of any of the croeeedings involved herein were 
kept by the Board. The appellant does not deny the statements of 
the board mesbers as to the above agreement. iis testimony ia directed 
to the deing of the work, the fact thet the Luprovenenta were not 
@arried out, sud tuat the sum of $950 ts « reagonebls eharge for the 
work G@ome, This evidence doee not meet the issue as made by the 
testinony of appelles with veferonse to the alleged agreenent with 
eprellant, thet no obligation would be ineurred upon the part of 
the appelige because of such work, urlese the proposed funrovenents 
were canpleted. A similar situation exiated in « sase presently 
before thie Court. Ayres, Admt,, Y Village of ‘ingdale (Gens No.» 
| 9014), wherein Lt was held that under sue: olreuuatanees the parole 
agreement between tie parties wis competent evideies to be gone 
aidered. %0 ate thetefors of the opinion thst tue ficement of the 
triel ecurt ii this aase, under the evidenos, vas ecorreet. 

Toe fudgaent is therefore affirmed, 


Judeuent effirnei, 
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STATE OF ILLINOIS, i 
ss 


SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 
of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 





__in the year of our Lord one thousand nine 





hundred and thirty- 
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the year of our Lord one thousand nine ndred and thirty-five, 
Within and for the Second District of the State of Illinois: 
Present -- The Hon. BLAINE HUFFMAN, Presiding Justice. 
Hon. FRANKLIN R. DOVE, Justice. 


OLN Co A 


Hon. FRED G. WOLFE, Justice. 9 oy oe 
Od dele OG 


JUSTUS L. JOHNSON, Clerk. 


RALPH H. DESPER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: <n JAN 17 1936 
the opinion of the Court was filed in the Clerk's Office of said 


Court, in the words and figures following, to-wit: 
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Gen. No. 8965 Agenda No. 44 
In the Appellate Court of Illinois 
Second District 
Oetober Term, A. D. 1935 


J. Weston Essington, Receiver of 
the Utica State Bank, a corporation, 


Appellant, 
Appeal from the Circuit Court 
VS. 
of La Salle County 
George M. Reynolds, 


Appellee, 


DOVE*J. 

This was an action instituted by the Receiver of the Utica 
State Bank to enforee a liability against George M. Reynolds, one 
of the directors of said bank. The original declaration consisted 
ef the common counts and twelve special counts. These were after- 
wards amended and an additional couht filed. for the purpose of 
this opinion it will only be necessary to refer to the additional 
count. This count alleged that while the Utica State Bank was 
open and conducting a general banking business, at Utica, on June 
12, 2951, in consideration that the Auditor of Public Accounts of 
the State of Illincis would sanction the continued business of the 
bank, and approve the assets of said bank, the bank being then insol- 
vent and its capital impaired, the defendant then and there promised 
the bank that upon the transfer and delivery of certain securities 
which were assets of the bank to whomsoever John Wylie, J. 5S. Green, 
A. 0. Esmond, N. J. Cary, W. W. Wylie, J. J. Hornung, ©. 2. Childers 
and the defehdant, George M. Reynolds, should designate, he, the 
defendant Reynolds, would pay the bank the sum of $2,850.00 within 
a reasonable time thereafter; that although the bank at all times 
after the making of the promises was ready and willing and tendered 
and offered to deliver the securities to whomsoever the defendant 


would designate, and requested the defendant to designate some person 
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and to pay therefor, and although the State Auditor was ready and 
offered to sanction the continued business of the bank, and approve 
the assets of the bank, upon the removal of the said securities, yet 
the defendant designated no one to whom they should be transferred, 
and refused to pay the bank said sum of $2850.00. The count then 
alleged that the bank suspended business October 2, 1931, and that 
Essington was appointed Receiver, and acted as such until O'Connell 
was appointed, November 1, 1933; that the Receiver has kept said 
securities intact and segregated them from the other assets of the 
bank for the purpose of delivering them to any trustee designated by 
John Wylie, J. S. Greenk A. 0. Esmond, N. J. Cary, W. W. Wylie J. 
J. Hornung, E. E. Childers and the defendant, George M, Reynolds, 
yet they never have designated any trustee or paid for the securities. 
To the amended declaration, the defendant filed a plea of 
general issue, with notice of special defenses on which he would rely. 
In his notice, defendant stated that he would insist that the instru- 
ment sued on was not sigied nor agreed to by all of the parties therein 
named, and so not binding on the defendant; that there was no consi- 
deration for the signing of the purported agreement by said defendant; 
that said bank never set apart and never tendered the defendant or the 
other parties the said securities, or any portion of them; that the 
supposed agreement was not signed by the cefendent in consideration 
that the Auditor of Public Accounts would sanction the continued busi- 
ness of the bank as alleged; that after the signing of the purported 
agreement, which was signed by the defendant and others, including one 
W. W. Wylte, said Wylie departed this life; that his estate was admitted 
to probate, and that thereafter Zssington, as such receiver, filed 
a claim in the Probate Court of said La Salle County against his 
estate in the sum of $3,000.00, said claim being founded on the same 
identical supposed contract sued on in this cause; that said claim 


was disallowed by the Probate Court, and that the Receiver appealed 
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from the order and judgment of the Probate Court to the Circuit Court 
of said La Salle County, which court reversed the order of the Probate 
Court disallowing the claim, and entered a judgment against said estate 
for the sum of $3,000.00 and costs; that the administrator of said 


estate took an appeal to this court, which reversed said judgment 





and held that deceased never became bound by said purported agreement; 
_ that the purported resolution did not bind said deceased, and was not 
a binding contract on any of the parties who signed it, and that the 
only cause of action stated and relied on in this cause is the identi- 
eal cause of action relied wpon in the Wylie case for a recovery, and 
the finding of this Appellate Court in that case is conclusive that 
the purported contract was null and void, and that said judgment of 


this court constitutes an estoppel, 


ie, al 


, By agreement of the parties a jury was waived and the cause 
submitted to the court for determination, resulting in a finding and 
judgment for the defendant. From that jadgment the Receiver has 
prosecuted this appeal and the record is here for review. 

Upon the trial, by stipulation of the parties, the testimony 
introduced in the Wylie case was introduced as evidence in this case. 
This evidence is rather fully set forth in our former opinion, 
Essington v. Estate of Wylie, 273 Ill. App. 272, and it will there- 
fore be unnecessary for us to here repeat what we there said. From 
all the evidence it appears that appellee, Reynolds, was a stock- 
holder, director and president of the Utica Bahk on May 27, 1951 
and so continued until the bank suspended business on October 2, 
1931 and was present and participated in the directors’ meeting 
held in June, 1951, during or following the examination of the bank 
by representatives from the Auditor's office. Upon the hearing in 
the instant case, the several securities referred to inthe vpesolu- 
tion of the board of directors, which is set forth in the opinion 
of this court, Essincton v. Estate of Wylie, supra, at pages 274 and 


275, and which came into the hands of the receiver when the bank 
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suspended business, were tendered by counsel for the plaintiff th the 
defendant and to the other diredtors or to anyone whom they would 


designate as trustee for their benefit. 





It is the contention of appellant that the evidence discloses 
that appellee, acting in his individual capacity, promised to pay the 


bank $2850.00 on June 12, 1931; that the consideration therefore was 


) 
; 


that the bank would deliver the depreciated securities referred to 

in the resolution to appellse and to the other directors and officers 
or to someone to be designated by them as trustee therefor, and that 
by reason of this promise of the appelles and the other directors 

and cashier of the bank, the Auditor of Public Accounts delayed 
further action and permitted the bank to remain open. 

The evidence discloses and in our former opinion we said that 

after the adoption of the resolution and efter the writing of the 
letter which is also set forth in that opinion, no further action was 
taken by the board of directors or any of the individual directa s 

to carry out the schemes set forth either in the resolution or kn the 
letter. The securities enumerated in the resolution were never re- 
moved and were the property of the bank at the time it suspended the 
transaction of business and are now in the possession of the receiver, 
and that the Auditor of Public Accounts had knowledge that the members 
of the board of directors of the bank and the several individual 
members of the board had not taken out the securities and had not 
paid the sum of money into the bank which the resolution cailed for. 
Furthermore, the chief examiner testified upon the hearing that 

there was no declaration upon his part to the officers or directors 
of the bank that unless the assets enumerated in the resolution were 
removed and replaced with cash that he would close the bank, nor is 
there any evidence that any promise: or offer of any kind was made by 
the auditor or his representatives to the directors. We, therefore, 
adhere to our former hélding to the effect that the resolution and 


letter were merely voluntary offers upon the vart of tims appellee and the 
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other officers of the bank to pay into the bank a given sum of money 
when the bank placed in trust for all of them the enumerated securities. 
This was not done and the voluntary offer was never accepted prior to 
the time the bank suspended business and closed its doors as a banking 
institution. 

We adhere also to our’ former opinion wherein it is stated that 
this undertaking was a joint one and if all of the parties named in 
the resolution did not agree to its terms, then none of the parties 
would be bound thereby, and the evidence is that all did hot agree. 
Hornung was one of the directors and he was not present and did not 
participate in any way, while Childers was not a director, although 
he was cashier of the bank. 

For the reasons stated in our former opinion, the judgment of 
the triel court is correct and is therefore affirmed. 


Judgment affirmec. 
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STATE OF ILLINOIS, } 
ss 

SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause. 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 





Appellate Court, at Ottawa. this day of 
ee in the year of our Lord one thousand nine 


hundred and thirty- 
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AT A THRM OF THE MPPELLATEZCOURT, 
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Begun and held at Ottawa, on Tuesday, the first day of October; in 
the year of our Lord one thousand nine hundred and thirty-five, 
within and for the Second District of the State of Illinois: 

Present -- The Hon. BLAINE HUFFMAN, Presiding Justice. 

Hon. FRANKLIN R. DOVE, Justice. 
Hone FRED G. WOLFE, Justice. 
STUS L. JOHNSON, Clerk. 
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RALPH H. DESPER, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: cn JAN 1% 1936 
Bie wopinion of the Court was filed in the Clerk's Office of said 


Court, in the words and figures following, to-wit: 
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Gen. No. 8971 Agenda No. 8 
IN THE 
APPELLATE COURT OF ILLINOIS 
SECOND DISTRICT 


October Term, A. D. 1935. 


Louise Becker, 
Appellant 
vs. Appeal from the Circuit 
Court of Will County. 
Edward Schwartz, Jr. and 
The Chicago, Rock Island and 
Pacific Railway Compay, a 
Corpa@ ation, 


Appellees. 


DOVE, d: 

On December 22, 1934, Louise Becker filed her amended declera- 
tion in the Circuit Cow t of Will County to recover damages fa per- 
sonal injuries. Edward Schwartz and The Chicago, Rock Island and 
Pacific Railway Compmy were defendants. To this amended declaration, 
which emsisted of five counts, a general demurrer was interposed by 
each defendant and upon a hearing the demurrers were sustained and 
the pleintiff, desiring to abide by her amended declaration, refused 
to plead further and from a judgment in bar of the action and against 
the plaintiff for costs of suit, the record is brought to this court 
for review by appeal. 

In each count of the amended declaration it is alleged that on 
October 28, 1931 the Railway Company was operating a train upon its 
tracks at a certein crossing known as the Cass Street crossing in 
the City of Joliet, that appellant was riding in an automobile 
driven by appellee Sehwartz on Cass Street, that appellant was then 
and there using due eare and caution for her own safety and that 
the automobile in which she was riding collided with the train & 
the Railway Company, which was standing across the highway known 
as the Cass Street crossing and as a result thereof, appellant 


received the injuries to recover for which this suit was instituted. 
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The first count charged the Railway Compeny with general negligence 
in the operation of its train and charged the appellee Schwartz with 
general negligence in the operation of his automobile. The second 
count charged the Railway Company with general negligence in the 
operation of its train and alleged that Cass Street was a paved 
highway, a main thoroughfare, heavily travele¢ and that the crossing 
is a dangerous one frequented by trains and switch enginges ani that 
frequently trains ave pamitted to stand across the intersection 
with no warning lights of any kind, that the intersection is dark 
and the view of approaching trains obstructed, all of which was well 
known to appellee Sehwartz. It was then averred that schwartz, know- 
ing the same, and with a conscious indifference to surrounding cir- 
cumstances, wilfully and wantorly drove his automobile in the night 
time at sixty miles per hour, which was a high and dangerous rate of 
speed, without keeping a lookout for cars approaching or standing 
upon the crossing and without having his car under such emtrol as 
to be able to stop or avoid the train which at that time obstructed 
the highway, and that he wilfully 2nd wantonly drove his automobile, 
in which appelilent was riding, into the side of the ears of the 

ra& lway company then standing or slowly moving upon the crossim. 
The third count is substantially the same as the second count, but 
in addition charges that the negligence of the Railway Company con- 
curred with the wilful and wanton misconduct of the appellee Schwartz, 
resulting in the collision, whereby the plaintiff sustained injuries. 
The fourth count alleged that appellant was a passenger in the car 
driven by appellee Schwartz, and thet Schwartz was guilty of wiful 
and wanton misconduct as alleged in the second count. In this count 
it was alleged that the highway over the grade erasing is neavily 
travelled by motor vehicles and foot mssengers, that the view of 
the tracks in both directi ons was obstructed fa persos travd lim 
in either direction upon the highway by buildings and other obstruc- 
tions which were built up close to the railroad tracks on both sides, 


that it was impe sible for persons passing along and upon the high- 
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willie 
way to observe the approach of trains ami that far these reasons the 
crossing was extremely dangerous and an unusually hazardous railroad 
crossing. In this count it was furthe@ averred that such a condi- 
tion had existed for many years, was well known to the Railway Company 
and that no sign or warning of any kind existed in the highway to 
advise traffic travelling on the highway of the wesence cd this 
railroad crossing. It was then alleged that it therefore became the 
duty of the Railway Company to use reasonable care to give warning 

to traffic approaching on the highway of the presence there in the 
night time of their train and that the Railway Company negligently 
failed and omitted to warn traffic in any manner of the presence of 
the train. The fifth count repeated the allegations of the other 
counts as to the location of the tracks and surrounding conditions 

and as to appellmt riding in the car of Schwartz as a passenger. 

In this munt it was charged that Cass Street was a frequently 
‘travelled street and extended for many blocks from the erossing, 

whieh was a grade crossing, through a thickly and densely populated 
community in Joliet. It was then averred that the Railway Company, 
recognizing the extremely dangerous and unusually hezardous char- 
acter of the crossing, arranged for and for a long time prior to 

the collision in qmestion had used a flasman to warn highway traffic 
of the presence of its trains, and that it was a matter of cmmmon 
knowledge in the City of Joliet thet a fPlagman or brakeman would be 
present and give notice or warning of the presence of its trains at 

or upon said crossing. This count then averred that the Railway 

Comma ny wilfully and wantonly neglected to give any warning or furnish 
any light whereby persons might discover the presence of its train 
upon the night in question and that by reasons of its wilful and wanton 
misconduct in this respect, appellant was injured. The allegations 

of the second count as to the conduct cof eppellee Schwartz in driving 
his ear wilfuliy, wantonly and with « conseious indifference to the 
surrounding circumstances which were alleged and which it was charged 


were well known to this appelles, were repeated in this count. 
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In their argument, counsel for appellee Schwartz concdde that 
the second, third, fourthand fifth counts of the declaration contain 
sufficient averments as to wilfulness and wantonness so as to state 
a cause of action, but they insist that eppellant failed in these 
counts to aver due care and caution for her own safety. This is a 
misapprehension, as each od these counts contain such an averment. 
For instence, the second count, after alleging the p@ session on 
October 28, 1931, of a railroad engine and cars by the appellee 
railway company and the operation thereof at the Vass Street crossing, 
then averred that appellant “was then and there riding in a certain 
automobile upon and along said Cass Street toward said railroad 
train at said crossing and was then and there using all due care, 
caution and dilicence far her om safety". Furthermore, emt ributory 
negligence is no defense or excuse for wilfuland wanton misconduct 
- and if this allegation of due care and caution upon the part of 
appellant had been omitted, still these counts, as to appellee 
Schwartz, were not obnoxious to a general demurrer. Montonya v. 
‘ilbur Lumber Co., 251 Ill. App. 364, and cases there cited. 

In the argument of counsel for appellant it is stated thatthe 
negligence charged in the decloration is that the railway company 
hloecked a dark crossing with its train and failed to give warning 
of the presence of the train by lighting or by any other method or 
manner. The Commerce Commission has sole and exclusive jurisdiction 
under the Statute @ all railroad crossing and it will be observed 
that the declaration does not charge that the railway canmny violated 
any statute, ordinance, regulation or order of the Commerce Commis sion 
and in our opinion the alleged acts of the railway compny cannot be 
seid to ecnstitute negligence on its part. The charge that the high- 
way extended through a thickly and densely populated community, that 
it was extensively traveled, that the view of the trackws obstructed 
and that there were no signs to advise the traffic of tle presence of 


the eressing makes no charge of negligence against tne railway company. 
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nor is the averment that the canpany wilfully and wantonly neglected 
to give any warning or furnish any light whereby persons might dis- 
cover the presence of its train upon the nightin question sufficient. 
And while it is well settled that where the injury is the result of 
the negligence of two persons, the plaintiff may recover if the 
negligence of the defendant was an efficient cause of the injury, 
Pullman Palace Car Co. v. Laack, 145 Ill. 242, still before a recovery 
Gan be had, the declaration must appropriately charge either negligence 
or wilful and wanton conduct. The declsration here, in our opinion, 
makes no charge of actionable negligence or wilful or wanton conduct 
against the railway compmy and therefore the trial court properly 
sustained the demurrer thereto. In Ghicag@ City Railway Co. v. Jennings, 
157 Ill. 274, relied upon by appellant, it was alleged that as the car 
of the defendant was proceeding along Cottage Grove Avenue, near to the 
intersection of Seventeenth Street, it ran into and struck the car- 
- fiage in which the plaintiff was riding, while in the instant case it 
was averred that the automobile in which the plaintiff was riding was 
proceeding along Cass Avenue and struck the railroad train which was 
lawfully upo the crossing. 

It is finally insisted by both appellees that the demurrer 
interposed by each defendant was properly sustained to the amended 
declaration because it appears from each count of the declaration 
that the injwies which appellant sustained were received by her 
on October 28, 19%1 and that therefore the action is barreé by the 
Statute of Limitations. It is elementary that at law the defense 
that a suit is barred by the Statute of Limitations must be affir- 
matively pleaded and the question is not presented by a demurrer to 
the declaration. Wall, Admx. v. The Chesapeake and Ohio Railroad 
Co., 200 Til. 66. 

The trial court did not err in sustaining the demurrer of the 
railway company and in rendering judgment in its favor in bar or 
the action and for costs, but in our opinion the second, third, 


fourth and fifth counts of the ceclaration were not obnoxicus to the 
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general demurrer of the defendant Schwartz and the trial court 
therefore erred in sustaining his demurrer and rendering judgment 
in his favor and for that error the judgment in favor of defendant 
Schwartz is reversed and this cause is remanded with directtons 
to overrule the demurrer of this defendant to the seca, third, 
fourth and fifth counts of the amended declaration. 

The judgment in favor of The Chicago, Hock Islend and Pacific 
Railway Company is efvirmed. The judgment in favor of Edward Schwartz, 
dr. is reversed and the cause as to this defendant is remended with 


directions. 


AFFIRMED AS TO TEE CG. R. I. AND P. RY CO. 


REVERSED AND REMANDED AS TO DEFENDANT SCHWARTZ. 
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STATE OF ILLINOIS, 

SECOND DISTRICT fs I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand nine 





hundred and thirty- 








Clerk of the Appellate Court 
(13815—5M—3-32) p07 
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AT A TERM OF THE APPELL AGE Coup, 
E yA i 


Begun and held at Ottawa, on Tuesday, the first aoe of October, in 
the year of our Lord one thousand nine hundred and thirty-five, 
within and for the Second District of the State of Illinois: 

Present -- The Hon. BLAINE HUFFMAN, Presiding Justice. 

Hon. FRANKLIN R. DOVE, Justice. 


Hon. FRED G. WOLFE, Justice. 


JUSTUS L. JOHNSON, Clerk. 2 QA TA ae, 
Oo 1.4.64 


RALPH H. DESPER, Sheriff. 


BE IT REMEMBERED, that efterwards, to-wit: *n JAN 17 1936 
the opinion of the Court was filed in the Clerk's Office of said 


Court, in the words anc figures following, to-wit: 
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IN THe 
APPELLATE COURT OF ILLLMOLS 
SECOND DISTalST 


Setobar Term, AsD, 1958 


Aepeal from the Cireult 
Appellant, Court of Wirnebage 
COuUnt ve 
Va. 


Walter G. Critchlow, doing business 
as “alter G, ordteht ow Orgend gation, 


Appel lee. 
DOVE, J. 

Thie ie an appeal from a judgement of the Gira it Sourt of 
Ginnebago County, rendered upon « dirested verdict in favor of 
the defendant at the close of the plaintiff's evidenes, 

The gomplaint eoonsiated of two counts. The firet one set 
forth a written oontract and alleged thet the written agrecuont 
was entered inte by the parties to tie setion of November 20, 
1934, The agreement reaited that the defendant (designated in 
the contract as the uanufsctumer) was the inventor, manufacturer 
and distributer of a gas and of1 sevying apparatus desimated as 
a humidifier suitable for attachment on eutenobiles and othe 
internal combustion engines and that the purpose of its use was 
to seve gasoline and ofl, eliminate carbon,inercase power and 
speed, save repair and upkeep cost and lengthen the Life of the 
engine through better lubrigation and combustion. The ecntraet 
further rocited that the plaintiff (decsicnated in the gant rast 
as the manager) hed personally examined and tested said humidifiers 
end wes thoroughly saticfied with their utility, operation and 
potential sales possibilities, and that ne desired to secure the 
exelucive right to distribute them in a certain specified district. 
Clause 6 of the eontract provided: "Thet the sald sanufsetuwrer agrees 
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to and does hereby sell to the said manager the number of humide 
ifiers specified hereia, at the prices attached hereto and made 

a part of this agreenesnt, on the terms specified herein, subject 

to a 50% discount." ‘The prices atteched are as follows: "Autos 
watio model VIX $25,09; “Model BVIX $16.00; Model AWB VIX $10,003 
Double mileage VIX $6.00; Gas~laver, VIX model 95.00,” The sone 
tract then provided thet in eonsideration of the sovensnts and 
agreements therein nawed and in gonslderation of the purchase by 

the manager of "1250 humidifiers to be ordered, shipped and delivered 
as specified herein and « down peyment of [1286.00 to the manufacturer 
fin hand paid by the seld manager, which sum of $1250,00 is to be 
avolied as payment on the above mentioned humidifiers st the rate 

of $1.00 on each humidifier ordered or ssaused to be ordered, the 
sald wanufeeturer does hereby agrce to grant te the said manager 

the sole end exelusive sale of humidifiers in “insebago and Boone 
County.” It was then provided thet the agreement was entered into 
for a period of three years from date, but reserved the right to the 
manufaeturer to caneel the same upon notice. By the terms of the 
sontract the manufacturer agreed to cive th manager (50.00 per 

week upon receipt of the first weekly resort and upon receipt of 
subsequent weekly reports and to sallow the sansger ©59,00 per month 
for rent and to provide an experfeneed service wan to personally 
instruct ami help the sanager in setting started, this instruetion 
to be given at the factory in “isaton or at the Location of the 
manager, vilehever is most eonvenient in the judgsent of the manufacte 
urer,. Clauses 26-20 end 36 and 35634 of the oon traet are as follows: 
"The manufacturer vill pay the Manager four per eent (4%) interest 
éduri ne the life of this agreement, somputed semieanvually on any pert 
of the money referred ts in clause six of thie agreenent, thet has 
not already been refunded, returned or withdrawn by virtue of orders 
Placed and filed, In emsideration of the exclusive protection and 
wholesele priges herein granted te the Menager by the “anufacturer 
the Manager agrees to order and pay for a quentity of Rumiéifiers of 
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the various sodels equal to or the equivalent of $150.00 net 

gach paid in to the Manufacturer each week, becinning with the 
next calendar smmth following the date hereof; either through 

his own efforts or these of hie dealers, distributors, agents, 
subservice station operators, aaleamen, sanvassers, ete., ape 
pointed by the Manager, but any excess amount paid in eny week 
shall count on future weeka’ requireacnts., In the event that 
eireumstencss should arise that would make it expedient or 
necessary for the Manager to discontinue, due to sickness, 411 
health, acoident, or for any rFeaaon vhotecever, upon notification 
in writing from the Manager, his heirs, exeoute« a assigns, 

the Manufacturer agrees to gosoperste with the Manager, his heirs, 
executes or assigns for the purcese of seauriee another man in 
his place to teke ever this aerceascnt end continue with i¢ on the 
Gane bacsi« es set vorth hereiny and, further, the Manufacturer, 
upon raceipt of such sotifieation fmm the Aaneger, bis heirs, 
exegutors, or acsiens and the return to the Usnufscturer in good 
@ondition of any merchandise or meterinls thet are unpaid for, 
will imeedietely readvortieoes, to accomplish this same purcose 

as quickly as possible, in order thet the Manufacturer's business 
may be continued without interruption in the district specified 
herein, Wheo said replacement end transfer is made durines the life 
of this agreesent the Nenufaeturer will refund to the Meneger, hie 
heirs, executors or assiens any portion or vart of the 51,250.00 
reforreé to in the sixth eleuse hereof, that hes not clready been 
refunded, returned or withdraen by virtue of ordera placed. *** 
Feilure to gomply with any of the requirements of this sereeuent 
by the sold Manager shall ipso fseto enaul and revoke same without 
recourse of either party tereto seainst the other, and all rights 
acd liability of cither party hereto shell thereuoon cease and 
terminate, The Manager hes read this sereement over very thoroughly 
end fully understands and accepts the terme and conditions of samee" 
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The complaint then slleced that the plaintiff opensd an 
office in Roesford under the sontract for the purpae of selling 
humidifiers menufactured by defendant. That he paid defendant the 
@wea of $725.90 cash and 2525.00 by note, or a total of °1250.00. 
Theat the defendant refused to pay plaintiff the rent of °59.00 per 
month for three months eni refused te pay plaintirt $60.00 per 
week for thee weeks, ‘That in so doings defendant violated the 
terms of his agreement and plaintiff heving so funds other than 
; what he paid the defendant was unable te gontinue the business and 
was compelled tc close the office in Reeckford, ‘het after finding 
it impossible te @ntinue in business, plaintiff notified defendant 
in writing, aceording to the provisione of the aereement and the 
defendant advertised far a man to teke plaintiff's place and aseume 
the agreeueat end although the plaintiff has raqvested defendant te 
refund to the plaintiff the moneys due and owing hin, defendant hes 
refused so to do and therefore the plaintiff demanded fucement for 
the sum due him, together with 4% interest thereon fmm November 20, 
1934. 

The seeond Gount slleged thet the partise entered inte the 
weitten contract set forth in the first ecunt and thet by the rr oe 
visions thereof the plaintiff was required to denosit with the 
defendant the sum of $1250.00 to be helé by the defendant as a 
Gushion or surety. That the defendant wrongfully, wilfully, wantonly 
end wmliciously, with intent to defraud and deasive the plaintiff 
obtained said moneys from the plaintiff under the agreement that 
they would be returne@ to the vlaiatiff upon thse teraination of 
seid agresaent. That by the sgresment, the defendant was t furnish 
the plaintiff $559.00 per month for offies rent, whieh he failed to 
@o for three months and was to pay the plaintiff s salery of 750,00 
per week for tir ee weeks, which he failed to de, and therefore 
plaintiff says he was damaged and injured by the erougful, wilful, 
wanton and maliclous conduct of the defendant «n¢ was grossly 
defrauded by him. 
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The derendant senawered, ané upon the hearing thie only witm ss 
who testified was the appellent. 1s evidesse Gseloses that on 
the @0th day of Yovember, 1954, the appellant and appellee entered 
into the oouitrast set forth in the eatiplaint. At that time appele 
Lant paid appellee $725.00 in each and gave Sim his sote for $525.00, 
making a total of 21250,.00. The evidence further discloses thet 
appellee sent a man to Rookford from his faetory to help appallent 
start his work under the eontraet; that su of Lee was ronted in 
Reakford and $50.00 in rent was paid by tha appelles under the gone 
tract for the month of Deceuber, 1954; that appellee seid appellant 
four weekly payaents for salery of $25.00 each and credited four 
$25.00 payaents on appellant’s note cf $526.50. Apcellee made no 
other peymonts to appellant for salary and pefused to pay rent after 
the first payment. Under the egreetent, aecording te the testimony 
of appellent, the humidificr was to sell for $20.00, one-half of 
whieh was to be appellant's eaipenmaation for making the gale. Ape 
pellent was also to retain out of the selling wice one doller on 
each machine sold until the 71256.00 whieh he had pald under the 
contract was refunded to him. 

Appellant, sedording to his testimony, camenced work under 
the eontrast on November 20th, 1924, but wae able te sell only aix 
of the humidifiers. The appellee deliversd thirty-five of the 
Gevises to the eppellant, but they were ali returned by appellant, 
except the six whieh he scld, Appellant testifies that he requested 
the appelles to furnish him a Servilee mn ae called for in the ¢on- 
trast, to help on the demastration and eale of the duchine, but 
the appellee never furnished him such assietance, On the 7th of 
Jamary, 1935, the appellant returned the humidifiers which he had 
in stookand informed apedllee's seeretary thet he sas quitting aad 
for appellee to get some one clase to take his plaee. Appellee has 
not returned to the appellant any part of the $1255.00 waleh appel- 
lant paid or gsve his note for under the eontraet, and it isa te 
recover thie money thet this eult was brought. 
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Appellant emtends that the complaint te based upon an action 
in tort, charging wilful, wenten end gross fraud, with an intent 
to deseive the appeliant and obtain his money. ovever, the complaint 
sets out the contract in hace verbe ond elleges as a breach thereof 
appellee's failure to pay the appellant's weekly selery and his rent. 
A @areful reading of appellant's evidence foils to diselosea any 
evidence whatever in cupport of the allegation of fraud and if the 
appellant's theory is, as he scutends, thet the sction is based on a 
tort, there is no evidences at all in the reanrd to sup-ort the appele 
lent’s eese and there was ne errer in the eourt direeting a verdiet 
in favor of envellee, 

The ceupleint,ae above etated, gets cut the eontract in haes 
verba and alleges 2x2 a breseh thereof tie fatlure cf appellee to pay 
appellant the weekly eslary and monthly rent as therein provided. 
It is our opinion thet under this aontrset, apsellant purehssed 
1230 of the meeianieel devices, known ae humidifiers, end thet the 
$1250.00 wiies he paid ot sbligated timeelf te pay wes to be taken 
in the manner ef a 21.90 dow: payment on eaeh humidifier. It is 
sontended, howver, by appellant thet « sim lementel agreenont bee 
teeen the perties was entered into by the provisions of which appele 
lant gould quit at my tims end be Liabie/for the humidifiers he 
had actually boucht ond sold, This supplemenicl ecreeaent ¢oes not 
support this contention on the part of the avppellant beomae 14 
provides 2s follows: "Please enter my blanket order for 1550 units 
of the Vix Vepor Preeses of Selentifically Air Conditioning snd 
Humidifying and Gae end 021 Saving Apraretus, manufactured in five 
different Yodels, upon which a presayment of 41,00 each, aacunting 
to a total of $1250.00 is made," and “There is se obligation for m 
to take any but the models I need for my trade. I do not have to 
take this entire or@er umlese I shoose, I ean step at any time I 
desire, I am uot obligated beyond the prepayment sade." ‘Thie 
supplemental sgreement or order of the apsellsnt does not mean that 
he gould quit at any tims aml be obligated saly for the humidifiers 
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actually bought ant sold, but weangs that appallent wuld quit 
at any time and not be obligated beyond the prepayment which he 
had already made in the smount of $1980.00. Anpellent in this 
Gase is suing on the sontraect and by alleging performance on 
his mrt, he is not entitled to recover unless he proves that he 
performed his part of the emtrect, Turner ve. Jogood art Colore 
type Cos, 825 Ills» G29; Abeles end Tausaic Le. & Te. Cow Ve Ne Pe 
Bide Le Gos, 259 Ili. Adve 683; Liberty Smort and Inport 
Gerporation v. Swift & Gos, 231 Tli. App» 1. Inaemueh as the 
evidence fails to wove thet the apeellant oorformed his part 
of the gontrast in aceordance with ite terms, the trial eourt 
oroperly directed a verdiet for the aposllee at the close of 
aprellant's case. 

The judgment of the Girgult Court is therefore offirmed, 


JURIST AFFIREED, 
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STATE OF ILLINOIS, } 
ss 

SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 


in the year of our Lord one thousand nine 








hundred and thirty- 








Clerk of the Appellate Court 
(73815—5M—3-82) oe f5B07 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the first day of October, in 
the year of our Lord one thousand nine hundred and thirty-five, 
Within and for the Second District of the State of Illinois: 

Present -- The Hon. BLAINE HUFFMAN, Presiding Justice. 

Hon. FRANKLIN R. DOVE, Justice. 
Hon. FRED G. WOLFE, Justice. Pg es 3 one c 
JUSTUS L. JOHNSON, Clerk. 


RALPH Hi DESPER, Sheriff. 
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BE IT REMEMBERED, that efterwards, to-wit: €n 


the opinion of the Court was filed in the Clerk's Office of said 


Court, in the words and figures following, to-wit: 
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That during the year 1935 it sold and delivered to him products of 
the value of 3273.36, and that during that period of time Benedict 
paid to the plaintiff 9265.60, se that the plaintiff soucht to recover 
is the instant »rocesding the ew: of $1096.61. The action is broucht 
against 8. ¢. Kelly and M, 7. Andrew, upon whom service was had and 
the appearance of thease defendants was entered by their attorneys and 
before answering the compleint « motion was entered in their behalf 
for an order requiring the plaintiff to join aa cowdefendants 
E. CG, Bittel, &. Fe Sngelko, James Bilis, “elville &. Leach, Villian 
C. Lomas, Albort 9. Swert and imwrence 4. frederick, four of whom 
reside in Yeleoit, *iseonsin ani the remsinin: three in Beone County, 
Tilinois,. ‘This motion wae supported by the of ficavit of the defendants 
Kelly ahd Andrew, in which 1% is stated thet the eontract whic: forms 
the basis of this suit is one of a seriee of such contracts entered 
into by the plaintiff and benedict, That on November 12, 1925 the 
first one of such contracts was made and the payments thereunder 
were gucranteed by said Leach, Sittel and Yrederick; thet on January 
3, 1927 another such contract was entered into between the plaintiff 
and fenediot and the payments thereunder guaranteed by said “ittel, 
Engelke and Leashy that on “arch 30, 1027 another such contract was 
entered into by plaintiff and Benedict and the payments thereunder 
guarenteed by said Bittel, Emgelke and “ills; thet on Januery 5, 
1925 a like contract was entered into, the payments thereuncor beins 
guaranteed by said Engelke, Hittel and Mille; that on January 2, 1929 
@ like contract was entered into end the payments <ucrantecd by said 
Engelke, Lomes and wert; thet on January ?, 1930 end Jamuary ©, 1982 
like contreete were again entered inte and the payments previced in 
each contract were gucranteed by said Swert, Lomas mméd Kelly; that 
on August 21, 1951 enother contreet was extered inte and the payment 
therein provided were gusrenteed by eaid Kelly, andrew and Lomase 

The record then discloses that the plaintiff filed sn instrue 
ment in which it offered to sell to the defendants for $1996,85 all 
the right, title and interest 4t has in any elaim or demand it might 





ih 7; 


sia 
: to utovbor mid of Soterhfed buo Doe 41 BOCL cooy ods Ma A 
i se tbéne® satt Yo bolneq tat aatiwh gods hme .o0.808$ to etl ; | 
a sevooe: of tiquen Tthintete of fart oe .08,2080 ‘yrivmiaga oft ¢ rp 
Se tdigwoetd si molten oT .50,00088 to core ont patheeset: sunsenk ¢ pias “3 
Sno had wew sotvaen mom noge yworhis .% .W bus yffex 0 at sachay, 
bus wyerxotts ted? yt betotae saw atrebneted.eeedt-2 8 
‘Leaded atedt at betesne acw aektom « Pre be 


























REE LI gfomed of afdivfer ,2LLi8 aon ,oaLonmd 9% .oh: ghorpe 
t moiw to wot ,weltebet! .f senetwal hus ttewl 20 trodla eon 
GYinwed enee” «i oowl? oaimtemer ot tun dinmosel? ,¢teLed at 6 ot 
ainwbaeteds oft to sivabitts eft yi Sefteqqim cow nohtom ald? aponatti 

cornet dotdw tooxiuce odt gods. Setate ah tt desdw ak pworbea. Bae 
hoteta afearsieo dows to eeltes * To em ol tive atde 2O sh a 
odd 8801 ,0L xednoved. so sat ..Pedbonnd baw Btbtatede, @ xd, 8 fs 
Todbyigied!s ainecyme eit tae obese nsnarznce, Koo, 3, oi 
Utavam. ao iedd plolrehesy dae Lessas ,lomod bhow yd br | 
TLUPAivig of% “oQ@wted ofa) Hotetme auw Tost? TOL wiping: 
qlettic Stee yl beetmoiay Tebeweredd ed! ncerceq ole dae, % 
eam tenttnpe dove tdsoa VROL 400 dere a tact. shenns bem SPAE 
tobmaeteds olmosyay ai? bas doldberai bas Liissialg yd_oval, 

4-8 VeewAAL mo Post poll!” bam olona ,fotsi© dtamvd c 
amied tOlmsenedd etaemyag odd .otu) dete ae sev seatians. oink 4a 
W8RL «2 vim oo tact yall ban Lottie ,ovtags! bige woonetet 
biea Ys Sootnetew etaenyeq edt bas ofa! Sarelme asw Spstsae9 ¢ 
L80L .% yteunel San OERL .2 yrevne. sO tadd gcaew! how Re 9! 
AL dortvorg stuomyo oft dae etut berstae Mione etew egontee 
@edd qetiek bab aanoi ,ttowi Slee Yd boetrstwa otmw tome 
Srompeg edd bas ota! boretne anw soantaoe, tostonn IG0L fR sap 
amined bas weird ,yilo. bieo yd beotumiauy ange bobdlvong.. ; 
Wiledh ce beLkt Tiitctele edé¢ sed? aeaoloe th gods irocet edt es | 
Lin G8. 860£) tol as sooeeiod off oF Llom at Sevetto #2 dodde ah tyem 
figin #2 boowted 10 Mkelo yor a aed th @eot)etat bas ofeht tigre o 


have agaihst any or all of the seven parties whom the defendants 
desired to have made additional parties defendant. Wo action seems 
to have beer taken by the court upon this offer, but an order was 
entered directin: the plaintiff to nawe the said Hittel, “nzelke, 
Millis, Leach, Lomas, Ewert and Frederick as ¢oedefendants, ordered 
the clerk to issue « sucmons for eech of them ard provided thet each 
G@efendant shoulé have fifteen éays time im which to anewer the amended 
@omplaint when filed. Thereupon anotice of appeal by the plaintiff 
was filed and the record is in thie court for review. 

The printed statement, brief and argument off behelf of appellees 
was Tiled herein on October 1%, 1055. Subsequently on SCeteber 14, 
1935 eounsel for appellees filed herein their typewritten motion to 
dismiss the apres] on the sround that the order from which the appeal 
is prossented is not a final order, Undsr the suthoritics, the filing 
of appellses’ printed statement, bricf and argument is equivalent to 
a joincer in error end by joinins ih error appelless waived the right 
to move to dismiss the apvenl. *finlen v. Yoster, 211 Ill. Apne 609 
and cases there cited. 

On Hovember 25, 1955 this ease vas reached unen tie esll ef the 
docket and submitted upon printed statements, briefs anc srgumnents of 
the respective parties and taken under edvisemert by the court and 
assicned to the writer of this ominion to prepare an opinion. “here+ 
after and on December 11, 1925 sounsel for appellant filed with the 
clerk of this court a motion on behelf of hia client to amend his 
brief by inserting at the conclusion of his s'atement thirteen lines 
of typewritten matter embracins six sepirately numbered paracraphe 
which cowsel designates «as “Errors relied upon for reversal”. 

In support of this motion, counsel files his affidavit in whic) he 
states thet the depression has overwhelmed his office with litigation; 
that the mamy changes caused by the Civil ractice set heve been 
burdensome to him «s a practicing lawyer and thot the Prasgier-Lempke 
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Ast, together with other changes in the laws of the country, heave 
been enough to make one disay; thet he 41d not know until December 
S, 1935 that his brief had failed to set forth the errore relied upon 
for reversal and that he nor hastens to present the seme as they were 
inadvertently omitted. Thereupon, counsel for sppellems filed in the 
office of the Clerk of this court their croas«notion to strike the 
motion of appellant for leave te smend ite brief, This motion ef 
appellent to amend his brief has no plase in this record, Phe case 
had previously been aubwitted to the court for dotermination upon 
writtes briefs and arguments by the respective parties and these 
wae been ¢onsidered by the court and the once sesigned to one of 
the members of the court ts prepare an epinion in eecserdence with the 
views ef the court, 

Rule nine of this court requirea that the printed brief of 
appeliant shall contain amene other t4incs the errors relied upon 
for s reversal of the order, Jvutement er decree appealed from, This 
roquizesent i¢ net mot by appellant, Im Permers State Penk of 
telvidere v, Meyere, General No». GP55, » cuse alae aubnittec at the 
Cetoser Tarm, ‘Less ef thie sourt, Y, Justice Fuffron, wpesking for 
the eourt, sciéd: "The present Dreetics Act in farce in this stete 
does not require an aceignmert of errara, Yer €1¢ the Praeties Aet 
of 1907 gentein any such trevision. ‘Thies #2« then vocmfred by mile 
li of the cuprese Court and tbr rule 16 of thie ccurt. ule % of 
this eourt, which wes adepted fume [S. 1744, end in forse at the 
tine of the pressaution of this anecel, provides thet the orisft of 
appelient shall sontain, *the errers relied upon for «a reversal,’ 
ané Jesienatees where the eome shell enpear. “sie 29 of the “upreme 
Court a6 edeptet at ite veeerber term, 192%, contained a Like proe 
Vision, shich was aeplificd by seendmont at the June tarm, 2255, 
therect., ‘There ic ne cttexpt made by appellent to act out in its 
brief the errors relied won for « reversal. Under such elrews 


stances there is nothings presente: te this court for revicr. 
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Butters Vv. €.B, & Ge Nye Coe, 164 Tll. App. 275; Prick v, Awrowe 
Be & Ce Rye COe, 154 Ill. Avpe 276. “rrors relicd upon for a ree 
versal must be assigned. This is net 2 were matter af form to be 
considered’ waived if not objected tey but is one of substance, 
Diteh ve Sennott, 116 Tll, 285; Rosin v¥. “Alde, 80 Ill. App. 58; 
Jesse Prench Piano Co. v. ieoham, 77 Ili. App, 577. Such aseigne 
ment perferme the same fumetion in the court of review aa a dee 
Glaration in the trial court. ‘“eople ve leish, 302 Ill. 46; 
Great Northern Refinia; Co. v. Jeffris Lumber °o, 308 Ill. Hz, 
Case v. Dunean, 260 [11, 226; Diteh v. Sennott, supra. * * * 
It has lomz been the rule thet 6 case submitted to » court of 
review for final decision without an sselemient of errors, will 
be diemissed. ‘Village of “ast Peoria vy. L. Us & We Nye COs, 237 
Ill, 93; Adtna Life Ine. co, ¥. Sanford, 197 fll. 510; Surrall v. 
Amer, Tel, & Tele Cos, 217 112. 189; Setmefrer v. “urnett, 217 Lil. 
84," 

This appeal is therefore dismissed. 


APPEAL BESMISSED. 
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STATE OF ILLINOIS, i 
ss 


SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 


for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, J hereunto set my hand and affix the seal of said 


day of 





Appellate Court, at Ottawa, this 


in the year of our Lord one thousand nine 





hundred and thirty- 








Clerk of the Appellate Court 


(73815—5M—3-32) @@B3e>7 
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Begun and held at Ottawa, on Tuesday, the first day of Ogtober , in 
the year of our Lord one thousand nine hundred and thirty-five, 
within and for the Second District of the State of Illinois: 

Present ~-- The Hon. BLAINE HUFFMAN, Presiding Justice. 

Hon. FRANKLIN R. DOVE, Justice. 


Hon. FRED G. WOLFE, Justice. 6 S814 e4 9g’ 
wWOdilAe O44. 
JUSTUS L. JOHNSON, Clerk. a) 


+ cy 2 @& 


RALPH H. DESPER, Sheriff. 


JAN 17 1936 
BE IT REMEMBERED, that afterwards, to-wit: tn “~~ ° 
the opinion of the Court was filed in the Clerk's Office of said 


Court, in the words and figures following, to-wit: 
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No. 8900 
IN THE 
APPELLATE COURT OF ILLINOIS 
SECOND DISTRICT 


May Term, A. D. 1935. 


S. C. Andrus, et al., 
Plaintiffs in erra@ 
Writ of Error to Circuit 
vs. Court, Winnebago County. 
Clarence E. Fort, et al., 
Defendants in erre@ 
WOLFE, J. 

This suit was brought by S. C. Andrus and his wife, Edna H. 
Andrus, against the Flexotile FloorCompany, a corporation, and 
Clarence E. Fort, Florence M. Fort and Harold S. Fort. Florence 
M. Fort is the wife of Clarence E. Fort, and Harold S. Fort is 
their son. The controversy involved in the suit is directly be- 
tween S. C. Andrus and the Flexotile Floor Company and concerns 
the alleged ownership by S. C. Andrus and Edna H. Andrus of eighty- 
five shares of stock of the Flexotile Floor Company. The bill, 
filed on March 14, 1928, asks for an accounting; also that the 
action of the directors of the company forfeiting the 85 shares 
of stock held by Andrus and his wife be declared void; and that 
the defendants be required to bring into court the records, minute 
books and books of account of said corporation. 

On August 1, 1930, the cause came before the court on the 
petition of the complainants asking for an oder to examine the 
books of the corporation. The petition was denied. An ader was 
entered stating that it appeared by the answer of the defendants, 
that they denied the complainants were stockholders of the company, 
and the question as to whether the complain&nts were stockholders 
of the company must be determined prior to the entry of an order 
for an examination of the books of the company by the complainants. 
The cause was, therefore, referred to the master in chancery bd tak 
evidence and report his conclusions of law and fact upon the sole 


question as to whether the canplainants ao cither of them were stock- 
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ats 
holders of the company. This inquiry involved the questions of fact 

as to whether the complainants were the bona fide owmers of the stock 

and also whether the directors of the company could legally declare a 
forfeiture of the stock if not paid for, or if obtained by fraud or 
chicanery. 

The suit is one of those cases where the directors of a corpora- 
tion, (and the compleinant Andrus was one of them) having the greatest 
confidence in the manager of the mmpany, permitted him to control and 
Manage the affairs of the corporation without any supervision or 
direction by formal action of the board of directors of the company. 

When this is permitted for several years as in this case, confusion, 
uncertainty, charges and counter-charges ususliy follow. In time it 

is commonly charged, that there has been a breach or betrayal of 
confidence, there then results a bitter warfare among the directors, 
officers and stockholders of the company. If the struggle, or quarrel, 
reaches the courts, it is not uncommon for much conflicting and con- 
tradictory testimony to be introduced. ‘Such cases are very difficult 
for the courts to decide So far as possible counsel in this case 

have very zealously end ably presented the confusing and extensive 
testimony heard before the master. It is difficult, if not impasible, 
to fairly discuss this evidence and its bearing on the issues in detail. 
We have prepared a statement of facts but will not attempt to discuss 
them all. The complete and accurate index to the abstract of the record, 
prepared by counsel for the complainants, iswor thy of commendatim. 

In this case we are confronted by about 1,300 pages of conflicting 
and contradictory testimony taken before the master. The complainant, 
Andrus, and the defendant, Clarence EB. Fort, while the latter was manager 
and later president of the company, were very good friends. They have 
had a serious and grievous misunderstanding according to their claims 
as stated in the bill of complaint and Fort's answer thereto. They are 
the chief witnesses who testify on the question of the owners hinof the 
shares of stock in dispute. It is conceded by Andrus that the corparation 
has not been paid in cash for the 85 shares of stock issued to him and 


to his wife. As a solution of the suit seemed dependent, according to 
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the original pleadings, upon a determination of the misuni erstard ing 
between Andrus and Fort, the case was heard on the claim of Andrus 

that he had not agreed to pay for the stock in cash and the denial 

of this claim by Fort's letters. Promissory notes, ehecks, corpa ation 
tax returns, statements of account, purported records of the corpaation 
and various other exhibits to the number of about 200 were introduced 
in evidence. The defendant com oration refused to produce its records 
and books, at the demand of the complainants on the ground that the 
complainants were not stockholders of the company and were not entitled 
to see the books and records of the corporation. The defendants intro- 
duced in evidence such records of the company as suit their advantage. 
Letters, documents and minutes of the meetings of the directors of the 
company were introduced in evidence which bear the signature of Andrus. 
However, Andrus testified, and it may be truthfully, that he did not 
read these papers but sigmed them at the request of Fort in whom he had 
great confidence and he assumed that they were correct and proper in all 
respects. He further testified that he gave little attention to the 
affsirs of the company. The original answer of the corporation agreed 
with the answer of Fort in so far as it alleged that the 85 shares 

were to be issued to Andrus upon his agreement to pay for them in cash 
at some definite tine upon demand of the corporation, but further 
alleged that in violation of law and the rights of the corporatia, 

the stock was issued and delivered to Andrus and his wife without being 
paid for. Nothing was said in the original pleadings about a secret 
understanding between Andrus and Fort relative to the stock being 
issued surreptitiously. The master did not pass upon the credibility 
of the testimony of Andrus and Fort. Basing his findings of facts 

upon inferences and conclusions which he drew from all the evidence 

in the case, the master disposed of the case upon a theory different 
from both elaims of Fort and Andrus. Thereupon the defendant corporation 
amended its answer to conform to the master’s findings and conclusims 
of law. Objections and exceptions to the master's findings were over- 
ruled and the Ghancellor dismissed the bill for want of equity on 
December 15, 1935. The record appears here on writ of error obtained 


by the complainants. 
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To understand the anomalous situetion presented in the case, 
it is necessary to refer to the history of the Flexotile Company. 
The company was incorporated in 1912 with a capital stockof 
$20,000.00. J. &. Goembel, S. C. Andrus (one of the compleinants) 
and Clarence E. Fort each owned 50 shares, E. W. Goembel 20 shares 
and L. A. Tice 30 shares. Mr. Tice disposed of his smres several 
years before this suit was filed and he is not involvedtherein. 
Apparently five shares of the Tice's stock are treasury stock or 
unaccounted for, and 25 shares thereof are owned, or at least con- 
trolled by the members of the Fort family. It does appear from 
Fort's testimony that his son bought five shares of stock held by 
Tice and paid cash for it; that the son also owns five shares which 
he purchased from his father, apparently before 1915. Florence M. 
Fort is the owner of one share of stock of the Company. After the 

company was incorporated a stockholders’ meeting was held and a 
board of directors was elected. The following officers of the 
company were elected; J. E. Goembel, President, E, W. Goembel, Vice- 
President, S. C. Andrus, Treasurer, and Clarence E. Fort, Secretary 
and Manager. They remained as such officers until about August 24, 
1925, when the certificates of stock held by the Goembels and Amrus 
were deposited with the Manufacturers National Bank of Rodford, 
endorsed in blank under circumstances which are disputed by Andrus. 
The company engaged in the business of manufacturing and Lay”é} composi - 
tion flooring called "Flexotile." The office and place of business 
were in Rockfad. 

The Manufacturers National Bank of Rockfad held the company's 
note, dated October 1, 1920, for $5,957.75 payable on demand and 
endorsed by Clarence E. Fort, S. C. Andrus, John E. Goembel and i. W. 
Goembel. The indebtedness to the bankwas originally for $7,000.00, 
as evidenced by a note endorsed by the aforesaid stockholders of the 
company. The note dated October 1, 1920, was a renewal of a note or 
notes given to secure the debt o $7,000.00, payments having been 
made on the debt by the company, fmm time to time. On June 12, 1925, 


the president of the bank wrote a letter to the company demanding pay- 


























| ,o2a0 edt oe bed coserg nottoutte  eeedichen kins a + en } 
= Yee quu0D olitoxs li ont 20 yrot etd edt of seen ot ¥ neeot ° 
eee rofooss Intiqse a dtiw Sief nt Seteroqroont es . 
(atasnts Lgmoo eds to eno) awitboA .9 .G _ Ledaieo® a 2 Be De 
_semde QS fedmeod .W .1 ,ee1sde 0 berwo one 107% a oon 
_fevevea eorsie etd to bogogelth oolf . «iM erat 06 colt, 
.ntertest beviovat tom st of bus belt lal tiwe elit ot 

_  % soote yiwasett ors Aoote e'eolT odt to ome oa vit 
_ 7too tesel ts 10 ,benwo 918 toetedt setae as baa (10 Heel 
. tert troces sob tZ .yLtmst trot ont 10 ereduss aus hf ” rt 
yd Biei Axeota to aotare evit tiguod soe ‘nha tent _Yaomtt rats 
dotiw eetede evit emo cels noe edt tadt {tt tot te se bteq “ A ° 
oT. a eon L1 «CLe{l ewmted yitneirscqs «tort st aid mont bee de ) 


edt tevTA .Y¥Meamcd oft to Aoote To sisge sao To. ‘toawo out # 


Se 


s boe Sled esw guttsem "‘ereblodvoote s botsmpqmont eaw | te 

eft to eseoftto arbro!f[ot exif .hestoels esw asotoostb 1 
woot’ ,fedmecd . .2 ,tuebisers ,ledmeod .4 .t ibetoe Le omew } . 
Yistere2 ,trol .2 sonetsl0 bas ,towasorT ,ewibosa .9 1 ms wen) : 


.f8 faygud tuods Iitsy eteotite dove es beniames yodT PH ue a 


| brot ok to xosG Isnolisvi eteiwtestuneM edt dtiw van a 
— Bubs ¥d betugqelS ois dotdw esonstemuotto twebny xAssid at Doug aa 
“ ~taoquo (Sys 1 bas galwitostunsm to exentend edv at bogsgne ya. tel 

pecctend Yo oonlg bra oottto edt “.eLitoxelt” beLise antzoe. 8 | 

| “5 wideok ats . 

ea'ymeqnos est bled 5m txool to Ansd Lenotial’ etetutosivash edT a 

bas hneaneh co oldsyaq CY.V8e 6% zot ,oSeL .f redoto0 bet Fs 
*W .8 Bag fodmood .% nfol ,euvwaA .0 .2 ,ft0f gomomeld ¥d | , 
my 00. 000 ,.%@ rot yilenigto sowhinad edt ot aveghetdebat edt .t ¢ 
% Rix to etshtLomioote Stseerots edt yd bearebse oton & Yd rene . 


wits 


‘ave -* oton # to Lewenot s saw .08@L ,f rodotod betab eton ont _ Cae oo 


BL ait 


eee ( savendnn § Yas qmoo ott of tetiol s aten ane d oat 0 tneb eon: 


=e 

ment on the note. Fort, as manager of the company, replied to this 
letter to the effect that the note could not be paid excent out of 
the profits accruing to the company and offered to pay the note by 
installment payments. It is clear from the evidence that the company 
at that time was insolvent and did not have funds with which to pay 
the note. The offer of Fort was definitely refused by the bank and 
its president called Port's attention to the fact that Andrus and the 
Goembels were able to pay the note. He stated that the offer of the 
company was foolish, in view of the financial worth of Andrus and the 
Goembels and their responsibility as endorsers of the note, 

The master found, and his finding is sustained by the testimony 
of the Goembels, that the Goembels thereupon had an understanding with 
Fort that if he would secure a release and discharge of their liability 
as endorsers of the note, they would surrender their stock in the 
Flexotile Company which would become the troprrty of the company, or 
in other words, treasury stock. The stock of the Goembels as well as 
the stock of Andrus, all endorsed in blank, was delivered to the bank. 
Andrus denies that he surrendered his stock to the bank with any under- 
standing that it was to become treasury stock of the company. It is 
argued by counsel for Andrus in their reply brief, that he gave his 
stock to the bank to be used as collateral to secure a loan to pay 
the note to the bank. In this connection we call attention to the 
allegations of Andrus's bill of complaint. 

"That on or about the 20th day of August, 1925, at wnich time 
the said John =. Goembel and the said HE. W. Goembel made an agreement 
with the said Clarence E. Fort that they woul@ surrender all of the 
stock held by them respectively, to the p@ session of the Mianufacturers 
National Bank, to be turned over to the said Clarence E. Fort, upon 
the said Clarence E. Fort procuring the release and discharge of the 
obligations of the said John E. Goembel and the said E. W. Goembel, 
and that pursuant to said request the said Clerence &. Fort conferred 
with your orator, S. ¢. Andrus, and entered into an agreement with him, 
whereby the said stock of the said E. W. Goembel and the said Jonn E. 


Goembel, and the stock owned by your orator, S. C. Andrus, should be 
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surrendered, and that there should be issued by said corporation to 
your Orator, 5. C. Andrus, eighty-five (85) shares of the said stock, 
and a like number of shares to the said Clarence E, Fort, fully paid 
and nonassessable, in further consideration that your orator should 
loan his personal credit to the said Clarence li. Fort and the said 
Flexotile Floor Company in procuring material and eredit for and on 
behalf of the said Flexotile Floor Company and on behalf of the said 
Clarence & Fort; and that your orstor, 5. C. Andrus, did thereafter, 
from time to time, personally guarantee the payment for materials fur- 
nished to the said corporation and to the said Clarence E. Fort, in 
the conduct of said business. 

"Your Orator, S. C. Andrus, further represents that at the time 
of the turning over of said stock by the said John E. Goembel and the 
said E. W. Goembel, the said John £, Goembel and E. W. Goembel resigned 
as such directors, and thereafter ceased to be connected in any way 
with the said corporation.” 

"Your orator, S. ©. Andrus, further represents that as a result 
of said agreement and understanding, there was issued to your co ator, 
S. C. Andrus, eighty-four (84) shares of said capital stock, and to 
your oratrix, Edna H. Andrus one share of said capital stock, which 
certificates were dated August 20, 1925, and your orator, upon recol- 
lection, information, and belief, states that thirty-five (35) shares 
additional capital stock, representing the balance of the capital 
stock so surrendered, was issued by the said corporation to the said 
Clarence E. Fort, on or about said August 2, 1925." 

"Your orator, S. C, Andrus, further represents that during the 
year 1926 the said Clsrence E. Fort paid to your orator, S. C. Andrus, 
in various payments, the sum of Two Thousand Six Mindred Seventy-five 
Dollars ($2,675.00) and represented to your orator, S. C. Andrus, that 
said payments represented his share of earnings of said corporatim." 

It is true that after the Goembels surrendered their stockthey 
ceased to be connected in any way with the Flexotile Floor Company. 

It is also true that on August 20, 1925, there was issued by Fort to 


Andrus eighty-four shares of the capital stock of the company and one 
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share thereof was issued to his wife, Edna H. Andrus. On the sem 
date thirty-five shares of the stoek was issued by Fort to himself. 
Fron August 15, 1925, to October 17, 1926, Fort paid to Andrus vari ous 
sums amounting to $3,400.00, which he represented to Andrus were earn- 
ings of the company. Whether such payments were made as dividends of 
the company or as selary to Andrus as the alleged treasurer of the 
company does not appear in evidence. 

Andrus did not loan his personal credit to Fort or the company 
in aid of securing the payment of the note held by the bank. Andrus 
received his 84 shares of stock on August 20, 1925. The note was paid 
August 11, 1925. If the stoek of Andrus was placed in the bank to be 
used as collateral in securing money with which to pay the note of the 
bank, it seems strange to us that Andrus should receive 85 shares of 
stoek of the company so soon after the note was paid. It is safe to 
say that the alleged umerstanding and agreement between Fort and 
Andrus was not known to the Goembcls. It is plain, that the shares of 
stock received by Andrus on August 2, 1925, were issued in place of 
the 50 shares originally owned by him and one-half of the 70 shares 
formerly owned by the Goembels. Fort, on the same date, issued to 
himself the other helf of the Goembel stock. The evidence of Andrus 
utterly fails to prove that either before or after he and his wife 
received the 85 shares, he loaned his personal credit to Fort and the 
company in procuring material and eredit on behalf of the company and 
Fort as consideration for their receiving the stock, as alleged in the 
bill of complaint. Andrus did not testify that he placed his stock 
with the bank to be used as collateral to secure money to pay the 
note of the bank. As conclusive of the point now under considerati m 
it is sufficient to quote from the testimony given by Andrus on cross- 
examination as follows: "He (Fort) said toget my stod out of the bank 
and he would eall for it and would turn it into the treasury end when 
the Goewbels surrendered their stock, he would give me one-half of the 
Goembels's stock and he would see that a new issuance was made out 
giving one-half to me." Thereupon Andrus was further interrogated as 


follows: &. What did you pay for this extra 35 shares of sabe 
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claim you got? A. I didn't pay anything. 4. What did you agree 
to pay? A. Nothing. Q. What consideration do you claim you gave 
the company for the 55 shares, or one-half of what the Goembels 
had previously owned? <A. My financial standing. 4. What did that 
have to do with it? A. I am sure I do not know. 

The circumstances surrounding the issuance of the 85 shares of 
stcck, in spite of the voluminous testimony taken before the master, 
in our opinion are not fully disclosed by the direct evidence in the 
record. The testimony on this point is murky and the master did not 
err in drawing inferences and conclusions from the whole evidence in 
the case. The question is then presented whether the master's con- 
Clusions and inferences are fair, natural and legitimate. 

It does appear from the evidence, that after the stock of the 
Goembels and Andrus had been deposited with the Manufacturers Bank of 
Rockford, Fort wrote a letter on July 22, 1925, to one Robert I. 
Wishnick of New York City. Mr. Wishnick was connected with the 
Wishnick-Tumpeer Chemical Company from which the Flexotile Floor 
Company had purchased merchandise and to whom it was indebted to the 
amount of $2,000.00, or more for unpaid merchandise. It seems 
Wishnick was well disposed toward Fort and the Flexotile Floor Company 
and he apparently thought that the Flexotile Floor Company had good 
business prospects if given financial assistance. He was not pressing 
the company for the payment of its debts to his company. Fort's letter 
to Wishnick stated the financial condition of the Flexotile Floor 
Company and also informed Wishnick that the bank was demanding payment 
of the note for $5,957.75, and the Goembels and Andrus wanted the note 
paid without paying it out of their own pockets and that they were 
willing to turn their stock over to the person paying the note if they 
could get their names off the note. In this letter Fort stated, "We 
owe you $2,000.00. If I could get $3,000.00 more from you, and at 
the same time let the present account run along, I could handle the 
matter within the next three or four weeks. If you will let me have 
the additional $3,000.00, I will give you a Company note, endorsed by 


myself and Mrs. Fort, also put up the controlling 120 shares of stock 
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as collateral. I will include in the note the amount of our wesent 
indebtedness to you. iirs. Fort, as you know, will some day,in the very 
near future, be perfectly good for the amount, and I could clean the 
whole thing up un aa mighty few months myself, if I could get into 
position to take some of the big work that we have a chance to figure." 

"Now about repaying you the $5,000.00. I would like to pay it 

by having you add 20% to the price of the materials we buy from you, 
and I will pay for the materials--sight draft vs. B. L. Such an 
arrangement would meke it an inducement for all of us to have the 
purchases large, and I am sure we could work it out before very long, 

Now about our other indebtedness:--I have some back salary coming, 

but I will agree not to draw on it until I get you cleaned up, and I 
will agree not to draw over $45.00 per week until you are all paid up. 
I cannot live on less than that. 

The blocks of Stock of the thee men mentioned are now assigned 

‘in blank and in the hands of Prs. \. F. Thompson of the Manufacturers 
National Bank of this City, to be delivered to the person paying the 
endorsed note, and if you can find it possible to help me out, I will 
handie the matter with Mr. Thompson as you may direct." 

Wishnick replied to fort's Letter and as a result of their 
correspondence, Wishnick sent Fort on August 1, 1925, a draft or 
eheek which Fort testified was for $3,000.00. In his letter to Fort, 

Wishnick stated, “Please let me have your demand note to cover the 
entire $5,000.00, signed by yourself and Mrs. Fort, and drawing 6% 
interest." It does not appear in evidence whether the demand note as 
requested by Wishnick was executed. Mrs. Clerence E. Fort, frum her 
own funds, on July 24, 1925, paid $1,500.00, on the note held by the 
bank against the Flexotile Floor Company. During the hearing before 
the master there was introduced a statement, dated August 135, 1925, 
from Wishnick-Tumpeer Chemical Company to the Flexotile Floor Company 
showing a balance of $4,644.39. On August 19, 1925, Fort executed 
six promissory notes for various amounts totalling $3,600.00 and which 
were signed, Flexotile Floor Company, C. E. Fort, Secretary-Manager 


C. E. Fort." These notes were paid by checks between October 14, 1925, 
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and March 51, 1926. The checks were signed, "Flexotile Floor Company 
C. E. Fort, Secretary & General Manager C. S. Andrus, Treasurer." 
The election, or purported election of S. C. Andrus as treasurer of 
the company, will hereafter appear. 

There is some indefinite testimony by Andrus thst at one time 
he guaranteed the checking account of the company, but it is not 
contended that his money paid the aforesaid notes. We do not know 
where the money came from to pay the notes. Fort by some means paid 
the note held by the bank on August 11, 1925. Wishnick did not ask 
for or receive the shares of stock of the Goembels and Andrus which 
were left with the bank, but upon payment of the note the stockwas 
given to Fort by the president of the bank. The president of the 
bank died before the testimony was taken. 

Fort attached the certificates of stock standing in the nemes 
of the Goembels and Andrus to the stubs in the stock certificate 
‘book of the company. As before stated, the Goembels admit that their 
stock, if the note held by the bank was paid as above narrated, would 
become treasury stock of the company. Andrus testified that he knew 
befare the note was paid that the Goembels were going to put their 
stock up at the bank and that they were going to surrender it to the 
compeny if Fort could get them off the note, but he denied ever hav- 
ing any part in the agreement of the Goembels to turn in their stock 
or in doing anything with reference to the Goaubels retiring frmm the 
company. After Andrus made this denial in his testimony, Fort irfro- 
duced 4n evidence a letter (written on Andrus's typewriter so Fort 
testified) dated July 25, 1925. The letter is signed by the Goembels 
and Andrus. Andrus could not deny his signeture to the letter, but 
he stated that he was not familiar with the contents of the letter, 
when he signed it. This letter is addressed to C. HE. Fort, Secretary 
& Manager and states in mrt as follows: “in connection with the 
program which anticipates the retirement of the undersigned from the 
Flexotile orgenizaticn,--we feel that a vritten word of explanation 
is due you. As you know we are all professional men, snd are all very 
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Thirteen years ago we went into Flexotile with confidence 
that it was the best flooring material on the market, and we are 
still of that opinion, as no contradictory evidence has ever come 
to us. We went into the Flexotile business with the thought that we 
had a competent manager in the verson of yourself, and certainly 
that thought has been fonfirmed--continuously and to date. 

We fully appreciate and believe your explanations that you 
need more capital, and that you need the elese cooperation of an 
active directorate that can meet at frequent intervals and study 
the problems of this merchandising enterprise,-- and right there 
is where we recognize our incompstency and the fallacy of our 
trying to handicap you longer, because we simply cannot attend 
weekly or even monthly directas’ meetings, nor extend what would 
be considered competent counsel, if we did. 

We are confident that you can make an immediate and continued 
success of the business, providing vou can secure associates who 
are familiar with merchandising effort, and it is our idea that 
we are doing you a real favor in withdrawing from your directorate 
and your list of stockholders. 

You may feel free to refer to any of us in connection with any 
negotiations that you may inaugurate with prospective purchesers 
of stock, and we will gladly confirm the statements which we make 
in this letter." Fort testified that he showed the letter to Wishnick 
in Chicago before the completion of the negotiations with Wishnick 
for the money to pay the note at the bank. 

This letter of July 25, 1925, was written after Fort had written 
his first letter to Wishnick asking for a loan of $5,000.00, but be- 
fore Fort had received any reply to his letter. It was written the 
day after Mrs. Fort had paid $1,500.00, on the note held by the bank 
against the company end endorsed by the Goembels and Andrus. Andrus 
denied that he knew that Fort had written to Wishnick or that he knew 
that Mrs. Fort had paid $1,500.00, on the note st the time he signed 
the letter dated July 25, 1925, and which bears his signature. Fort 


testified thet he showed Andrus a carbon copy of his first letter to 
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Wishnick, shortly after it was written. 

The master found that Robert I. Wishnick, =. W. Goembel and 
John E. Goembel acted in good faith in their dealings and transactions 
with reference to the above matters. The Chancellor did not err in 
sustaining this finding of the master. 

Andrus received the 85 shares of stock on August 20, 1925, placed 
the certificates therefor in the envelope which he had given to Fort 
containing his certificate for his 50 shares. He marked out the figure 
and words '50 shares’ on the envelope and wrote in place thereof '85 
shares Flexotile Floor Company.' There was intpoduced in evidence the 
minutes of a mecting of the stockholders of the Flexotile Company, on 
August 20, 1925, signed by C. %. Fort, S&S. C. Anérus and H. S. Fort 
which is as follows: “At a meeting of the Stockholders of the Flexotile 
Floor Company, held at the office of the Company, 719 Race Street, 
Rockford, Illinois on Thursday August 20th, 1&5, the following stock- 
holders were present, @ revresented by proxy; Doctor S. ©. Andrus, 
owning eighty-four shares, C. EB. Fort, owning one hundred and four 
shares, H. S. Fort, owning five shares, Hdna H. Andrus, represented 
by Docta S. %. Andrus, owning one share, Florence M. Fort, Sr., 
represented by C. EH. Fort, owning one share. Total stock represented 
at the meeting 195 shares. 

C. E. Fort took the chair and announced the purpose of the meet- 
ing was to elect three directors to fill out the unexpired terms of 
Ludwig A. Tice, John E. Goembel and Doctor EH. W. Goembel each of whom 
had disposed of his stock holdings in the Flexotile Floor Company, and 
retired as a director of the company. 

Motion was made by Doctor 5. C. Andrus, and seconded by C. i. 
Fort, that Florence M.Fort, Sr., be elected a director of the Company 
to fill the place vacated by Ludwig A. Tice. Motion carried. Motion 
was made by Doctor S. G. Andrus, and seconded by H. S. Fort, that Edna 
H. Andrus be elected a director of the Company to fill the place vacated 
by Doctor HE. W. Goembel. Motion carried. Motion was made by Docta 


S. €. Amrus, and seconded by C. E. Fort, that H. S. Fort be elected 
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a director of the Company to fill the place vacated by John E. 
Goembel. Motion carried. There being no other business to come 
before the Stockholders, it was moved by H. S. Fort and secomed 
by Doctor S. ¢. Andrus, that the meeting adjourn. Motion carried. 
Four copies of these minutes O.K'd and signed, this 20th day of August, 
1925, by C.#. Fort, Director, S.C. Andrus, Director H.S. Fort, Director." 

S. ©. Andrus testified with reference to these minutes: "I 
signed that because it was sent to my office to sign. I think. 
Fort brought it over at the time. I didn't read it. I don't know 
what is in it. I did not attend any meeting of the stockholders of 
the Flexotile Floor Company at the office, 719 Race Street, Thursday 
August 20, 1935, and I didn't know anything about it until this was 
brought to me (on the hearing) end alt toe is what I now see." 

There was introduced in evidence the minutes of a meeting of 
the directors of the commny held on August 20, 1925, which is as 
follows: “At a meeting of the Directors of the Flexotile Floor 
Commany held at the office of the company 719 Race Street, Rockford, 
Illinois, on Thursday, August 20, 1925, the following Directors 
were present or represented by proxy: Doctor S. GC. Andrus; Edna H. 
Andrus, represented by Doetor S. C. Andrus; H. S. Fort; C. R. Fort; 
Florence M. Fort, Sr., represented by C. EB. Fort. U. HE. Fort took 
the chair and announced the purpose of meeting was to elect = 
President of the Company, to fill the unexpired term of John E. 
Goembel, retired. Also to elect a First Vice President to fill the 
unexpired term of Doctor E. WV. Goembel, retired. Motion was made 
by EH. S. Fort, and seconded by C. E. Fort that Doctor 5. G. amrus 
be elected to the office of First Vice President, to serve in this 
capacity in addition to his present office of Treasurer. Motion 
carried. Motion was made by Doctor S. G. Andrus, and seconded by 
H. S. Fort, that C. HE. Fort be elected to the office of President 
of the Company. Motion carried. Motion was made by Doctor 5. C. 
Andrus, and seconded by C. E. Fort, that H. S. Fort he elected to 
the office of Secretary of the Company. Motion carried. There 


being no further business to come before the Directors of the Company, 
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it was moved by Doctor S. ©. Andrus,and seconded by H. S. Fort, 
that the meeting adjourn. Four copies of these minutes 0.K'd 
am signed this 20th day of August, 1925. C. %. Fort, President, 
S.C. Andrus, First Vice President and Treasurer, H. S. Fort, 
Secretary." 

Andrus denied Fort's testimony in thst he attended the 
director's mesting of August 2, 1925. After that date he acted 
as treasurer of the company and Fort sent to him $50.00 per week 
from December 12, 1925, as his salary for that office. Andrus 
Signed checks and other documents as treasurer of the comany. 
Some of these documents were of grave importence and fraught with 
somber consecuences if not trite. 

Andrus testified that he gave his certificete for his original 
50 shares of stock to Fort in July, 1925. It is beyond dispute 
that the certificate was deposited with the Manufacturers National 
Bank of Rockford. The receipts issued by the bankto the Goenbels 
for their shares of stock deposited with the bankread substantially 
as follows: Rockfa'd, Iliinois, July 24, 1925, received of __ 


Goembel certificate of stock No. for __ shares of capital stock 
of Flexotile Floor Company tobe surrendered to ¢. E. Fort upon pay- 
ment of Notes signed by HE. W. and J. BE. Goembel, Doctor 5. oc. Andrus 
ang C. E. Fort $5,957.95 & Int. The receipt of the bank for the 
Andrus certificate doses not appear in evidence. 

The master found that negotiations resulted in an arrangement 
by which S. C. Andrus, J.E. Goembel ani E.W. Goetibel were to deposit 
their certificates of capital stock for 120 shares with the Manufacturers 
National Bank to be turned in to the treasury of the corporation on 
the payment of the note in question to the Manufacturers National Bank. 

The Chaneellar did not err in sustaining this finding of fact of the 

Master. 

It may be that Andrus did not attend the stcekholders' and 
the directors’ meetings held on August 20, 1925. To ask this cour t 


to believe that Andrus did not know about these meetings, and about 
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the meeting of the directors held December 7, 1925, when his 
salary was raised frm $25.00 a weekto $50.00 a week, is exrecting 
this court to believe too much. In addition to what has been said, 
there was introduced in evidence some interesting Letters from Fort 
to Andrus and which, in our opinion, are subject to intervretation 
in the light of acts and transactions which had taken olace before 
the letters were written. 

On October 22, 1926, Fort wrote to Andrus (Andrus got the 
letter--as he admits, page 226 of abstract) as follows: "I am 
attaching e statement re: Your originsl investment in Capital Stock 
of this Company showing interest returns which you have had, and 
indicating a totel of $153.68 above 6% compound. 

I have considered the payment of this interest return as one 
of the heaviest moral obligations that I had shouldered, and am 

naturally pleased to heave comoleted it. I have set aside every 
other ambition and desire excent the vayment of real and pressing 
obligations in order to brings this about at this date. TI have 
borrowed money at the Rockf8rd National Bank, ete. We have two 
notes runcing to Wishnick-Tumpeer, totalling 51,572.71, and becom- 
ing due Noverber 21, and December 21, ete. The last 60 days have 
been one of the quietest in years. ete., * As you know, we buy 
our materials from hand to mouth, at broken package prices and 
pay L.C.L. Freight rates on them, etc.,* I am absolutely certain 
that you will agree with me that we should not pey dividends until 
they can be paid from actual surplus, and I am equaliy certain 
that our Bankers ao any business man would concur with us in this 
belief. I would like to pay you 6% per annum return on your present 
$8,500.00, holdings,--payinge it semi-annually, even though there 
might have to be some sacrifices along other lines to do is a 
I believe you will be glad te cooperate with me by aneowelnae 
satisfactory until we are really out of the woods and on a solid 
footing. 

I also attech 2 statement of the moneys I have drawn from 


the business, and as compared with the salary acerved on the 360.00, 
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per week basis, at which we started. It is natural for you to 
wonder how I existed during the particularly lean periods, ana 
it is right that it should be explained to you. I had $5,000.00, 
received for my equity in the Coal Business elso $4,000.00,re- 
ceived, etc.,* Whenever conditions seem to warrant, I should 
like to have my salary accrue more rapidly than at the present 
rate of $60.00, pe week. etc., Tne above is all by way of we- 
face to a heert to heart talk wiieh I am hopeful of having with 
you at ea very early dete." 

Inclosed with the letter was a paper headed: “Statement of 
interest accrued and of Cash returns to Goctor S. C. Andrus from 
Flexotile Floor Company." The statement recitesas follows: "In- 
vestment $5,000.00, made approximately July 1, 1912, 21% was 
returned during the first year in six dividends boginning with one 
of 4% on December 14, 1912, followed by 3 of 5% each and one of 5%." 
The dividends referred to were not made from the profits of the 
company, but were made in depletion of its capital stoek., The 


statement, after making the above quoted recital continues: 


"The above returns left a net investment on Jan. 14 $5,950.00 

1914, 6% interest from Jan. 14, 1914, to Jan. 14, 

1915, on $5,950.00 ne ae ne a a er ee ee re ne ee a ae ne a 207.00 
$4,187.00 


Thereafter the statement tabulates the interest on “total invest- 
ment" for each yeer from Jan.14, 1915 to October 17, 1926, accord- 
ing to rests when vayments of warious amounts totalling $3,400.00, 
were made by the company to Andrus. As a result of the csleulsation, 


the statement shows a summery as follows: 


"Original investment --------- -------------~-~~----+--- ¥5,000.00 
Present investment +-----------~----------~+-+---+~---+-- 4,846.58 
Gain over 6% Compeund Interest Return --------------- $ 155.68 


Plus release from obligation on Company notes. — 
Present stock holdings $8,500.00, a gain of 70% in Stock." 


There was also inclosed with the letter dated October 22, 
1926, a detailed statement of smounts accruing and drawn by Fort 
as his salary as manager of the Company since April 26, 1916, 


to October 17, 1926, and showing balance due Fort of $4,874.46. 
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As a summary of the salary statement we find thereon the follow- 
ing: 
"6% compound interest teturn on Fort's stock from date of 
organization to October 17, 1926, being the same amount as 
paid to Doctor Andrus ---- $3,400.00 
Total due C. E. Fort, October 17, 1926 ---------------- $8,355.46." 
Before the above letter and its contents were received by 
Andrus, Fort had written to Andrus, on December 9, 1925, as follows: 
"Dear Doctor: In face of the fact that your humble servant is to be 
away tomorrow, Thursday and, therefore, unable to make personal 
report of ‘doings’ I am writing this to say that the Rike-Kumler 
Contract arrived this a.m.--INTACT, and signed. I om attaching 
copy of minutes of the meeting which you attended on the 7th. I 
could not resist also attaching your salary check for the current 
week, although I took the precaution of dating it the 12th., be- 
cause we must guard against our people securing their salary funds 
before they are due. 
How do you suppose our erstwhile president would like to 
fondle a weekly slip like that on his desk 
The change was not the result of any 'typical' impulse, but 
of concentrated thnught, plus recent developments and prospects, 
and it really comes easier than the original start of the '$25.00.' 
More strength to us. Mae health--more careful care from Rockford's 
DeLuxe and 100%--Plus diagnostitian, mae money for the splendid 
sport who carried through years and years and years without a sign 
of discouragement or fading of wonderful friendship, or confidence. 
Maybe we're rough necks, but we have good memories. More to come. 
"WATCH ‘EM GROW." 
The copy of the minutes of the meeting of the directors of 
the company referred to in the letter of December 9, 1925, show 
that a motion was passed that the salary of Doctor S. C. Andrus 
be advanced from $25.00 to $50.00, per week, beginning with the 
week ending December 12, 1925. The fact that Andrus did not attend 


this meeting of the directors of the company is one of the acts 
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of this tangled web of seeming intrigue which we have taken 
into consideration in interpreting the letter sent to Andrus 
by Fort on October 22, 1926. 

Fort testified that when the 85 shares of stock were issued 
to Andrus and his wife, Andrus said, “Any time you need the money, 
just let me know, I can get it. I had several conversations with 
Andrus about paying for the 85 shares of stock, but I don't recall 
them all except one in October 1926, I recall that. The substance 
of them all was the same--you know me. Whenever you get where you 
have to have the money, I wiil raise it some way. The conversation 
I speak of in October, 1926, was in Doctor Andrus's office. I told 
him the building we are occupying is not safe to carry the loads 
we have put in it; that the lease was soon to expire." Harold Ford, 
son of C, E. Fort, also testified that Andrus stated that he would 
pay for the 85 shares of stock. 

Andrus denies in toto the testimony of Fort and his son. He 
testified that he was on a foreigh trip or journey in October, 1926. 
Fort also testified that he had conversations with Andrus in August, 
1925, Andrus pw oved that he was not in Rockford at that time and that 
he did not see Fort on those days. The @oembels also by their testi- 
mony directly contradicted Fort's testimony that he had talked to 
them at certain places and times about surrendering their stock. 
They also denied the substance of those alleged conversations. 

Some time in Janay, 1927, Fort sent out circular letters 
soliciting subscriptions for preferred stock in the Flexotile Floor 
Company. One of these letters was received by Andrus. Andrus 
showed the letter to his attorneys, who wrote to Fort demanding 
that he desist from sanding the letters and stating they were in 
violation of the Illinois "Blue Sky law." Some time after Fort 
received these letters from Andrus attorneys, he, according to his 
testimony, went to the office of Andrus and demanded of him that he 
pay $8,500.00, for the 85 shares of stock which he received on August 


20, 1925. This Andrus refused to do. He testified that Fort said, 
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a 
in substance, "I crooked the Goembels and I will crook you too." 
An assistant in Doctor Andrus's office corroborated him as to 
this conversation and statement of Fort. 

The master found as a fact as follows: "I further find that 
at the time of the surrender of the stock, a secret arrangement 
was entered into between C. E. Fort and 5. C. Andrus, one of the 
complainants, and not disclosed to the Corporation or to any of 
the parties in interest under and by which if the said J. E. Goembel 
and E. W. Goembel were effectually eliminated and after the money 
had been secured from Hobert I. Wishnickto pay the note at the 
Manufacturers National Bank, 85 shares of the capital stockmade 
up of the 50 shares formerly owned by S.C. Sndrus and one-half of 
that formerly owned by J. £. Goembel and EH. W. Goembel, were to 
be issued to 5.C. Andrus.” The Chancellor did not err in sustain- 
ing this finding of fact of the master. 

The master further found as a fact, and it is not disputed 
that it is true, as follows: "I further find that on the 29th day 
of February, A.D. 1928, a resolution was passed by the Board of 
Directors of the Flexotile Floor Company calling upon S.C. Andrus 
and Edna H. Andrus, respectively, to pay for their respective shares 
of stoeKwi thin five days and in the event of a failure that the 
issuance of said stock be void and cancelled. I further find that 
both S.C. Andrus and Edna H. Andrus refused to pay for the stock 
in question and that after five days the stockwas cancelled on the 
books of the Corporation." 

It should be stated that at the hearing the complainants 
introduced in evidence in the first instance their certificates of 
stock for the 85 shares of stock now in question and rested their 
case on this prima facie showing. The other testimony introduced 
was in defense of the mwima facie case and in rebuttal and surrebuttal 


and sur-surrebuttal and sur-sur-surrebuttal. 
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The decree of the court overruled all exceptions to the 
master report and approved it. The court ordered: "It is 
further ordered, adjudged and decreed by the court that on the 
date of the filing of the original bill in this case end at 
this time the said S. ©. Andrus and the said Edna H. Andrus 
were not in law or in equity stockholders of the said Flexotile 
Floor Company." This decree was to the effect that said 
complainants eat the time of the filing of the bill were not 
bona fide owners of the 85 shares of stock in question. We 
are of the opinion that the decree of the Chancellor should be 


affirmed and the parties left where the Chancellor found them. 


Decree affirmed, 
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STATE OF ILLINOIS, } 
ss 


SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court. in and 


for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 


certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 
day of 





Appellate Court, at Ottawa. this 


_in the year of our Lord one thousand nine 








hundred and thirty- 





Clerk of the Appellate Court 
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AT A TERM OF THE APPELLA 





Begun and held at Ottawa, on Tuesday, the first Alay of October, in 
the year of our Lord one thousand nine hundred and thirty-five, 
within and for the Second District of the State of Illinois: 
Present -- The Hon. BLAINE HUFFMAN, Presiding Justice. 
Hon. FRANKLIN R. DOVE, Justice. 
Hon, FRED G. WOLFE, Justice. 9 8 oS Wed (pe 64 GI 
JUSTUS L. JOHNSON, Clerk. 


RALPH H. DESPER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: cn JAN 17 1936 
the opinion of the Court was filed in the Clerk's Office of said 


Court, in the words and figures following, to-wit: 
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No. 8960 
IN THE 
APPHLLATE COURT OF ILLINOIS 
SECOND DISTRICT 
October Term, A.D. 1935. 
Thomas C. Young, Edna Young, 
R. Js Owen and Ylien Owen, 
Plaintiffs and Appellees 
Appeal fram Circuit Court, 
VS. Winnebago County. 
Wilbur Laurent, 
Defendant and Anpvellaent. 
WOLFE, de 
The plaintiffs, Thomas ¢. Young and dna Young, R. J. Owen 

and Ellen Owen filed a suit in the Circuit Court of Winnebago County 
against Wilbur Laurent, in which they claim they were injured in a 
collision between an automobile in which they were riding am the 
automobile of the defendant. The petition consists of sight counts, 
The first, third, fifth, and seventh counts charge the defendant with 
the negligent operation of his automobile. The second, fouwth, sixth 
and eighth counts charge the defendant with wilfully, wantonly and 
maliciously driving his automobile, and by reason thercof the mto- 
mobiles collided and the plaintiffs were injured. The defendant did 
not challenge the sufficiency of the allegations of the pe tition but 
filed an answer thereto denying that the defendant was negligemt or 
guilty of any wilful and wanton conduct which caused an injury to 
The case was submitted to a jury who found in favor of the pléintiffs, 
the plaintiffs,/and assessed damages in favor of the plaintiff, 
Thomas ¢. Young, in the sum of $5,000.00, and in favor of Hdne Young 
in the sum of $500.00, in favor of R. J. Owen in the swa of (8.00, 
in favor of Ellen Young in tie sum of $500.00. In addition to the 
formal verdict, a special interrogatory was submitted to the jury 
which is as follows: “Do you find from a preponderence of tis evidence 
that the defendant, Wilbur Laurent, was guilty of wilful, wanton and 
malicious conduct?" “Amwer: 'Yes,' or 'No.’ “fhe jury answered this 


interrogatory 'Yes.' 
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The defendant entered a motion fa a new trial which was 
overruled. He then entered a motion in arrest of judgment, which 
was overruled. Judgment was entered on the verdict and the ease is 
brought to this court on appeal. 

The defendant insisted in the trial court am also in this 
court that the evidence docs not sustain the finding of the jury, 
that the defendant was guilty of wilful, wanton and malicious conduct. 
It is also strenuously insisted by the dsfendant that the petition 
filed by the plaintiff is not sufficient in law to sustain a verdict 
of finding the defendant guilty of wilful, wanton and malicious con- 
duct in driving and operating his automobile. He elsims the averments 
aré not positive in that respect. It is further elaimed, that four 
counts in the petition charge the defendant with negligence and in the 
others, an attemot to cherge the defendant with wilful and wanton con- 
@aet, and he further claims that the general verdict of guilty, can not 
be sustained. 

The parts of the petition which ars questioned in this nroceed- 
ing are paragraphs five and six of count 2 of the wetition, which are 
as follows: "5. It then and there became and was tle duty of the 
@efendant not to so wilfully, wantonly anf maliciously drive, manage, 
operate and sontrol his automobile at the time and place aforesaid as 
to run into, wpon and against the automobile in which the plaintiffs 
were then and there riding as hereinbefore averred.* 6. Wholly 
regerdless of bis duty and obligation in this rezard aforesaid, the 
defendant, at the time and plece as averred, 61d so wilfully, wantonly 
and maliciously drive, menase, operate and control his automobile, 
with en utter disregerd for the safety of the plaintiff, et an unlawful 
rate of speed, and turned his said automobile directly in front of the 
Plaintiff's automobile, that by and on account of the seid wilful, 
wanton and malicious conduct the defendant drove his automobile into 
the eutomobile in whieh tke plaintiffs were then and there riding, as 
bforeherein averred." The averments of wliful end wentonmnduct are 


the same in each of the second, fourth, sixth, and eighth counts. 
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As before stated the defendant did not challenge the suf- 
ficiency of these allegations by motion to strike, or otherwise 
call the attention of the trial court, tc them before the case 
was submitted to the jury, but filed an answer in which he denied 
the allegations of wilful and wanton conduct of the defendant. 

The answer is as follows: "For answer to Count 2 of said complaint, 
defendant re-alleges his answer to Count 1, and denies the allega- 
tions contained in paragraph 6 of Count 2 of said complaint, in 
that he denies that he was guilty of any wilful, wanton or malicious 
conduct in driving, msneging, operating or controlling his said 
automobile, or that he drove said sutomobile with utter disregard 
for the safety of the plaintiffs, or thet he drove at an unlawful 
rate of speed, and denies that he drove his sutomobile into the 
automobile in which the plaintiffs were then and there riding in 

a wilful, wanton and malicious manner, as alleged in said paragraph 
6 of Count 2." The answer to the fourth, sixth and eighth counts 
of the petition is the same as the answer to Count 2. 

It is insisted by the appellant that the evidence does not 
sustain the finding of the jury that the defendantis guilty ¢ 
wilful, wanton and malicious conduct in the operation of his auto- 
mobile which caused the injuries to the plaintiffs. This cuestion 
was submitted to the jury for their determination and they foun 
against the defendant on this issue. From ean examination of the 
evidence we cannot say that the finding of the jury is egainst the 
manifest weight of the evidence, so we are not inclined to disturb 
the verdict because of its being against the manifest weight of 
the evidence. 

The appellant in the first paragraph of his printed argument 
uses the following language, to-wit: "It is first seriously con- 
tended by appellant, whom we will designate as defendant, that the 
complaint in this case does not charge wilfulness and wantonness; 
that it merely cherges negligence on the part of the defendant. 


The very essence of the charge of negligence is the failure to 
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perform a duty. Such is the essence of the purported charge of 
wilful and wanton conduct in this case. It is very specifically 
alleged in this case that it was the duty of the defendant not to 
drive his car wilfully and wantonly, and that he failed in such 
duty, There is no allegation contained in Counts 2, 4, 6, and 8 
of the complaint which in any manner charge the defendant with 
having knowledge of impending danger, with having knowledge o& 
any dangerous position of the plaintiffs, with having been conscious 
whatever of any fact which might have put him on notice that any 
injury or harm would in any manner come to the plaintiffs if he 
were to continue on in the management of his automobile as he did." 

In support of his argument the appellant relies on the case 
of Bernier v. Illinois Central R. R. Company 296, Ill. 464. On 
page 470, the Court in its opinion uses the following language: 
"To constitute a wanton act the party doing the act or failing to 
act must be conscious of his conduct, and, though having no intent 
to injure, must be conscious, from his knowledge of surrounding 
circumstances and existing emditions, that his conduct wll 
naturally or probably result in injury. It is difficult, if not 
impossible, to lay dow a rule of general application by which 
we may determine what degree of negligence the law considers 
equivalent to a wilful or wanton act. Whether an act is wilful 
or wanton is greatly dependent upon the particular circumstances 
of each case. Where the omission to exercise care is so gross 
that it shows a lack of regard for the safety of others it will 
justify the mw esumption of wilfulness or wantonness." 

The case of Brown vs. the Illinois Terminal Company, 319, 
Ill., 326, on page 331, the Court in discussing what is "Wilful 
and wanton conduct," has this to say: "Courts have recognized 
the difficulty of accurately stating under what circumstances a 
defendant may be held guilty of wilful and wanton misconduct in 
causing an injury. Such conduct imports consciousness that an 
injury may probably result from the act done and a reckless dis- 


regard of the consequences. Ill-will is not a necessary element 
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a ee 
to establish the charge. Plaintiff and defendant had a legal 
right to pass over the highway crossing, end each was required, 
in doing so, to observe due regard for the legal right of the 
other. A wilful or wanton injury must have been intentional or 
the act must have been committed under circumstances exhibiting 
a reckless disregard for the safety of others, such as a failure, 
after knowledge of the impending danger, to exercise ordinary care 
to prevent it, or a failure to discover the danger through reck- 
lessness or carelessness when it could have been discovered by 
the exercise of ordinary care. (Lake Shore and Michigan Southern 
Railway Co., v. Bodemer, 159 I11., 596; Heidenreich v. Bremner, 
260 id. 459; Illinois Central Railroad Co., v. Leiner, 202 id. 
624.) 296-464." 

It will be observed from the language uséd by our Supreme 
Court in each @ these cases that knowledge of an impending danger 
is not a prerequisite in ader for a person to be held lidle fa 
his wilful and wanton acts. In the case cited by the appellant, 
Burns v. the Chicago and Alton Railroad Company, 229 I1ll., App. 
170, the court held that the declaration in that case did not 
state a cause of action charging the Railroad Company with wilful 
and wanton emduct in the operation of their train which caused 
the injury to the plaintiff. One of the main cases on which ti 
Court relies in the above case is Chicago & HE. I. Re. Co., V. 
Hedges, 105 Ind. 5398, 7 N. EB. 801. Honever, the same court in 
a case written by the same judge in a later case, Grinestaff v. 
N. Y. Central R. R. Co., 2535 I1l.,App. 589, 596, when they were 
then considering, the sufficiency of a declaration, held that 
according to the Hedges case the declaration did not state a good 
cause of action, but by the decision of Waldren Express Co. Vv. 


Krug, 291, Ill., page 476, the declaration was sufficient in charg- 
ing a wanton and wilful act. A quotation from the fifth count of 


the declaration which was under consideration in the Grinestaff 
case is as follow: "The defendant by its servants wilfully, 


wantonly and negligently backed and propelled said engine over 
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said crossing and in consequence thereof said engine collided 
with said automobile and thereby he, the plaintiff, was injured,etec.," 
The comment of the court in the Walldren Express Company v. 
Krug case, (supra) is, "One count of the detlaration charged that 
the defendant failed to stop its automobile when danger was imminent 
and carelessly, recklessly and wantonly ran it upon and against the 
Plaintiff. If the facts shown by the evidence established the truth 
of this averment, the contributory negligence of the plaintiff would 
not relieve the defendant from liability for its wanton negligence." 
It is a well established rule of law that a reviewing court 
after verdict will view the petition in a different light frm the 
trial court when a motion is made to challenge the sufficiency of 
its averments. In the case of Gerke v. John Fancher, 158, Ill. 
575, the Court announced a rule which has been adhered to stead- 
fastly both by the Appdlate and Supreme Courts since that decision. 
The rule is as follows: “Before verdict the intendments are against 
the pleader, and upon demurrer to a declaraction nothing will suffice, 
by way of inference or implicatio, in his favor. But on motion in 
arrest of judgment--and the same thing is true where the defect is 
sought to be availed of on error--the court will intend that every 
material fact alleged in the declaration, or fairly and reasonably 
inferable fron what is alleged, was proved at the trial, md if, 
from the issue, the fact omitted and fairly infereble from the facts 
svated in the declaration mey fairly be presumed to have been proved, 
the judgment will not be arrested.* The rule as laid down by Chitty 
is, that a verdict will aid a defective statement of title, but wil 
never assist a statement of a defective title or cause of action, or, 
stating the mle more fully, the same aithor says: "Where thre is 
any defect, imperfection or omission in any pleading, whether in sub- 
stance or in form, which would have been a fatal objection upon 
demurrer, yet if the issue joined be such as necessarily remiired, 
on the trial, proof of the facts so defectively stated or omitted, 


and without which it is not to be presumed that either the judge 
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aes 
would direct the jury t give or that the jury would have given 
the verdict, such defect, imperfection or omission is cured by 
verdict." 

It is our conclusion from a review of authorities and exam- 
ination of the petition in question, that the tw tition did state 
a cause of action and did charge the defendant with wilful ami 
wanton conduct, and the same is sufficient to sustain the verdict. 
The trial court did not err in overruling defendant's motion far a 
new trial and arrest of judgment. 

The judgment of the Circuit Court of Winnebago County is 
hereby affirmed. 
Judgment affirmed. 
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STATE OF ILLINOIS, 

SECOND DISTRICT fs I. JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause. 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 





Appellate Court. at Ottawa. this day of 


in the year of our Lord one thousand nine 





hundred and thirty- 
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AT A TERM OF THE APPEGLATE COURT, 


Begun and held at Ottawa, on Tuesday, the first day of October, in 
the year of our Lord one thousand nine hundred and thirty-five, 
within and for the Second District of the State of Illinois: 

Present -- The Hon. BLAINE HUFFMAN, Presiding Justice. 

Hon. FRANKLIN R. DOVE, Justice. 
Hon. FRED G. WOLFE, Justice. 
JUSTUS L. JOHNSON, Clerk. 


RALPH H. DESPER, Sheriff. 2 . 8 i ei G4 9° 
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BE IT REMEMBERED, that afterwards, to-wit: Cn JAN 17 1936 
the opinion of the Court was filed in the Clerk's Office of said 


Court, in the words and figures following, to-wit: 
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Gene No. 8904 16 
In the Appellate Court of Illinotie 
Seeond Mietriot 
Oetover Term, A. 0. 1095, 
ALcert HR. Isoz, 


Pleihtiff-appelles, 
‘ppeal from the Circuit Court 


of Yinnebago County 


VSe 


Motorway freicht Terminel 
Company, ® corporation, 


pDefendant-Appellent. 


WOLFE, Je 

This suit was an actio®: on the case, growing out of an auto- 
mobile collision, brouzht by Alfred &. Ison, plaintiff, against two 
defendants, Motorway Freicht Yerminal Co., a corporation, and J. 0, 
Woldridse. 

The complaint in this case ¢bnsisted of a single count, tharg- 
ing, in substances, thet when the collision oceurred the pleintiff 
wat driving an automobile in a soutrerly direction om a cement Righe 
way, U. Se NO» 61, whieh rue in a northerly and southerly direction; 
that the defendant, J. ©. Yoléridge, wes then end there the owner 
of ané driving a moter truck in a northerly direction, and was then 
and there the acent and servant of the defendant, “oterway Yreicht 
Terminal Company and using said truck in the course of his master's 
business}; that the said Holdridge, se the agent an‘ servant of the 
muter, Motorway freight Terminal compahy, drove and operated the 
truck in a careless and reeklees manner and ra inte and against 
the automobile driven by the plaintiff, and injured the plaintiff 
to his damage in the eum of 25,000.00. 

The defendants filed their answer denying that the defendant 
Woléridce was the servant or agent of the defendant, Noterway Freight 
Terminal Company and dénied the che ge of neglicence charged azeinst 
them, and csserted the fact to be that te defendant, voldrisge, As 





owt tankeos .Witetels yaoel .f bon'tsi yd teiosotd rd 
oD ob Baw gaotemiogtoo & geo LanierteT sauned hada 


sie ,tnsop sigue » to betelanhe se abso at sutatenoe 


eigte tigen s no sotfoerth yfaegvoe But oftiorotus aa ia® 
qnodtoes!) YLrorttvos tae ylaettvon 2 ak enter dotdw , [8 «ot bea wv 


nad? ee boo psottoorths yhsodtwa a nt douwst Teton 9 ani 


_ Sap lest. Gorwnedeu yfashaetsh 013 Ww todas co teweten ot? gow op 
seein 

Faatope Beptade oomention ie moi elt DeEMOe baw yemqneO Lanteset 
9om yepntabo® enabmorod 9 tne od ot duet oat itoenn San smelt 













<otire en to Guo gittwory ,eand oft no mpernethes nae toe 


Tihteteky ont Sertucco ooteklloe ot mode tant yeonntedae t 


hh eae th a 
rene 


senw> 64¢ orostd bao aett ate ,cpbiebfer .o 4% .fiabreteh 


¢dtet! YorrovoM _tuthoe'ted O48 to tasvteu one taoye odd Y 
s'asvase ait Yo ewiyes ots wt wowed biee geben bas yangnied rz : 
et to Tosrsee Sas tooge oft uz ,enbiadlev hice eds #edd anes erg 
on? botaveqo bus evoth ,.ydeemo LantenetT ed¢dptert vertote ” pho 
fantega tem o@ut ox tne tosmen settee Bae wentonae a ; iow 8 
Tivaiole od? bowtat ban ,Ttitelate ets yd aovtxd ofki ohua' | 
00,000,880 Ye awe off at opscish a a 

Snabawied oi2 F0°9 peiyood towers aiedd HoAt? o¢nsbactod’ ll | 





wee 


te . te 


=" 


ee ee ele” 
a ee 


-. 


Be 


the owner of the truck and hed contractéd with the “otorway rreight 
Terminal Company to haul freight. The case was submitted tos jury. 
At the close of the plaintiff's case the defendant, the Motorway 
Freight Terminal Compeny made « motion fer the plaintiff to aleet 
whether they would proceed against the defendant J. C. Yoldridge 
or against the Motorway "reicht Terminal Company. The plaintiff 
elected to proceed agninet the Noterway Freicht Terminal Company 
and the suit was diamissed as to the defendant J. o. Woldridge. 
The jury found the issues in favor of the plointiff and azeainst the 
Motorway Freight Terminal Company and assenged the pleintiff's dame 
ages at 35,000.00. Judgnent was entered om this verdict, to which 
the defendant exeepted and the case ia brouwcht te this court on 
eppeal for review. The aspellent has assigned nucereus errors which 
it relies upon for a reversal, ‘The main sontenthon in the ease is 
@hether the court erred in rcfueing to hol as « matter of lew, that 
at the time of the injuries te the slaintiff the relationship ef 
master and servant as between Yeldrigce and the ‘oterway *rei cht 
Terminal Company hes teen established by the evidence in the cage. 
The only testimony tearins upon the question as te whether the 
defendant Yoldridse was the agent and servant of the “otorway freight 
Terminel Company, or ean inéependent sontracteor, ras the testimony of 
ur, Yoldridze himaelf, whe wae enlled 6n behalf of the plaintiff. 
The evidence as abstracted is as follows; "My name is 7. ©. Yoldridce. 
I live st Aurore, IRlinois. Om the nicht of “ay 84, 1954, i was howl 
ing freicht for the Motereay Freig:t Company. iI cams from Davenport, 
Iewa, with hat lond. I went to Savenport, ltova, to pick up the ioad 
at the Crescent Biseuit Cracker Company <¢ the direction of the ‘otor- 
way Freight Terminal Company from Kosk Island, who is the other de- 
fendant in thie ease. Motorway Freight Terminal made the contract 
with the Crescent Piseult Cracker Ceewpany te heul these crackers. 
The Motorway Freikht Terminal just haul freig)t for them. ‘hey haul 
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freight for various concerns. ‘© haul by the tonnage by truek,. They 
have other men employed to do this besides me. I was employed by 
thes to haul these cregkers. The Motorway freight Terminal Company 
pays me for that. This was a Prauhauff trailer and Chevrolet tractor 
truck. ‘the trailer is sixteen feet long and about seven and oneehalf 
feet wide, measuring outzide the trailer body, It was a box body ene 
eleseda on all sides, ten feet and two or three inches from the srewnd 
ups Theat night it hed about « six and oneehalfton load, The trailer 
aud truck weighed about eighty-five hundred, « total tounace of around 
eleven ton, tractor and load. ‘vhe ‘oterway freicht Term{nal Company 
told me where to deliver these crackers. I was seine te deliver them 
at Watertown, “isconsin. 

i just aigned the freight bills, I owned this truek. They 
solicited trate for us fellows ond they direeted us to these various 
places to cet this freight and haul it to varicus places « + thet is, 
lead for lewd. They paid by weight. I had my truek and cot their 
lead and hauled it to their deatination and they paid me so much a 
hundred, I had just a verbal agreement. I hauled freicht for other 
people, too, then they wented o load hauled I went there and got it 
and hauled it to where they told me, and they peid me for that partie 
cular heauline. I wasn't hired stesaéy by them 411 the time in all of 
my Work, They was associated with othor freight eompanies, and if 
where our load terminated they would be ussodinted with another freicht 
company in that vicinity we would go there and pick up another losd 
and bring it back, The other company paid the “oterway and the Yotor- 
way vould balance with us, My arrangement wes on 2 weight tasis cf 
go much a hundred for using my truek to haul their freicht. 

The asgeocilation was between the “oterway Freight Terminal anc 
some other freight company where I would viek up another lesd. ‘hen 
I hauled that load I was paid for 1% throuch the  otorway Freight 
ferminal Coupany. I was not always paid through then. “ometimes tho 
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company that we hauled for paid us direst. ‘The usual proceeding was 
through the Motorway Freight Terminal and to me. ‘This merchandise 

I had on was the personal merchandise ef the oreseent Cracker Company, 
but I was working for the Motorwey relcht Terminal Company." 

At the Gloss of all the evidenve the Motorway Preight Terminal 
Company made a gotion to dismiss the suit as to them, because there 
wae nO evidenge that Woldridce was the asent of said defendant. The 
appellant, on ite motion for s new trial in the lower court, contended 
and now insists here that this was a question of lew to be decided by 
the court as the facts ore net in dispute. The appe' leas contend that 
the facts are in dispute, therefore, 1% wc & question of faet to be 
submitted to the jury under proper instructions of the court. ‘The 
facts as atated by Yolériidse are nevhere dispute se far az the contract 
of employment is concerned. it ia ouK opinion thet it ws a question 
of law for the eourt te Gecide whether Yoldridse was « servant of the 
appellant, or whether he was an independent sontraeter et the time of 
the injury to the plaintirf. (veneby v. “artlett, 316 Ill. 616), 

Gur Supreme Court hes been @alled upon frequently te decide 
whether « party ia an iniependent contractor, or whether the releation~ 
ship of master and servant exicts. In the tame of Belson Erethers & 
Company Ve the Industrial Commission, 350 Ill. 87, we quote from the 
syllabus of the cage, “Shether a party working for another ia an 
employee or cn iniependent contractor depends upon the facta of the 
perticular onse, but the right te eentrel the Wenner of doing the work 
is the principal ¢onsiderntion, and the fact that payment is to be 
made by the piace or the job or the day or the hour does not necessarily 
eontrel, An inderendent contractor is one who undertakes to procuce 2 
given result or to do a specific piece ef work, furnishin his own assist 
ance and executing the work either ehtirely in accordance with his om 
ideas or in aceordance with a plen previously sive: him, and who, in 
reepest to detaila or things not specified, ia not subject to the 
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orders or control of t¢ person for whom he does the work.” 

Woldridge was employed by the defendant to de a certain job, 

Wiz, ‘To haul freight fron Davenport, Iowa, to shitewater, Wisconsin, 
at «& given amount per hundred weight. ie was to furhish hia own aseiste.t 
ané do the work according te his own idea, ‘he only direetion which 

he had from the Motorwmy Freight Terminal Company was to do the partioue 
lay jo of hauling. The time ho was to atart, the roed that he should 
trayel, the assistance that hoe hight seed in his work, and s11 details 
or the work in question was ieft to the diseretion of Yoldridge, and 
the appolleant hai hothing whetascever to 4 o with the menner in whieh 

the work, or the heuling, should be dons. The burden of proving that 
the sopellant cid bave some control or had the riwht end suthority to 
‘have discharged Woldridge at any time on the particular tripin question, 
or of directing the particular route ovor which the freight was to be 
hauled, wee on the plaintiff and not fer the eppellent to prove thet 

he 414 not have such authority. 

The appellee relies principally on the exses of Hartley va. Ned 
Beall Transit Compenyy 544 Tile pace 534, and Helson Erothers & Company 
vs. the industrial Commission, S350 Ill, 27, aa sustaining his conten- 
tion thet Woldridge wae the agent end servant of tie appellents. An 
exemination cf the Red Ball Transit ease, discloses that there was 
& written contract involved and thet the relationship of master snd 
servant 4i4 exist between the parties. In the Nelson Erothers’ case 
supra, a6 before quoted, seoms to ua thet the lew as stated by the 
Supreme Court fits the facts and cireumstances in this ense. 

It is our opinién that the uhéieputed evidence in this suse 
Clearly shows that 7. ¢. Yoldridge, st the time of the accident in 
question, was an independent contractor and war not the «gent and servant 
of the Motorway Freicht Terminal Compeny and thet the court erred in 
everruline the “Moterway Freicht Terminal Company's motion, for & directed 
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verdict at the close of a1). the eridence. 
The jidgaent of the Sireult Sourt ef “innebago County ie here. 
by revoread. 
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I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 


STATE OF ILLINOIS, 
83 
SECOND DISTRICT } 


for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 





Appellate Court, at Ottawa, this day of 


in the year of our Lord one thousand nine 





hundred and thirty- 
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Begun and held at Ottawa, on Tuesday, the 


the year of our Lord one thousand nine hundred and thirty-five, 
Within and for the Second District of the State of Illinois: 
Present ~- The Hon. BLAINE HUFFMAN, Presiding Justice. 
Hon. FRANKLIN R. DOVE, Justice. 
Hon. FRED G. WOLFE, Justice. 


JUSTUS L. JOHNSON, Clerk. 


RALPH H. DESPER, Sheritt. 2 8 = yes S 5 Q' 


OF arl Q2 
BE IT REMEMBERED, that afterwards, to-wit: <n JAN 17 193t 
the opinion of the Court was filed in the Clerk's Office of said 


Court, in the words and figures following, to-wit: 
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Gene No. S987 37 
APPKAL TO THe 
ACPRELLATE COURT 
FOR THE SECOND DISTRICT OF THE 
STATE OF ITLOLOLS 


Pay Bleton, 
Plaintiff and Appellant, From the 
City Gourt of the City of 
V8. Sterling, Whiteside County, 
Tilinois. 
Chet Bryan, 


Defendant and Anvellee. 


WOLFE, Je 

The appellant, Fay Claten sued the sppellee, Chet Bryan in 
& Justice of Peage Court for $55.50, being moneys that she claimed 
she had advanced to Bryan while she was keeping caapany with hime 
They started going together in the early part of 1951 and wm ntinued 
to be friends until some time in the eummer of 1922, During that 
time the plaintiff claims ahe nad sdwanced to the defendant the sum 
of £100.75, for different purposes, She has given him eredit for 
$47.25, leaving s balance of $55.50 whieh ghe eleims is due and owing 
to her from the defendant. The plaintiff wes successful in the 
Justice's Court. The defendant appealed the cage to the City Court 
of Sterling where it was tried before the Court and without a jury. 
‘He found in faver of the defendant and dismissed the ¢ase at the 
Plaintiff's costa, From thet judement the cause is brought to this 
Court for review, 

Complaint is made that the Court erred in not admitting in 
evigenes an alleged aneount book of the pleintirr. ‘The plainti7t 
was allowed to testi ty to the different iteme in the book, using 
it to refresh her wemery. The Court examined the book and said 
thet he did not think 1% was admiasible as evidensa, ‘ether the 
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Court dia or did not err in the aduiesion of this book, the 
Plaintiff wes not prejudiced in any menner, as the Court had 
all the knowledge whieh the beok conteined as tho pleintirr 
wae allowed to testify as to each item in the book, She stated 
thet she louned this money to the defendant and nemed the itens 
and the purposes for whieh she let him have it. The defendant 
adits receiving « vert of the money but claims he paid back all 
that he agresi to pay her. The other amounts that are in ai spute 
he denies he received. le glaima some of them are voluctary 
gifts from the plaintiff to him. The Gowt saw and heard these 
witnesses upon the witness stand, le was in much better pas ition 
to weigh the evidence and decide whieh oae was more vorthy to 
eredit than e Court of review. “e sainot say that the finding 
of the Court is manifestly againat the weleht of the evidene, 
ang therefore, the judgment of the trial Court should be affirmed, 

The judgment of the City Court of Sterling is hereby effi rmed. 


affirmed, 
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STATE OF ILLINOIS, i 
ss 


SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 


for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause. 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 
day of 





Appellate Court, at Ottawa, this 


in the year of our Lord one thousand nine 








hundred and thirty- 








Clerk of the Appellate Court 
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j COURS» 


Begun and held at Ottawa, on Tuesday, t t y of October, in 


the year of our Lord one thousand rine hundr e and thirty-five, 
Within and for the Second District of the State of Illinois: 
Present --— The Hon, BLAINE HUFFMAN, Presiding Justice. 
Hon. FRANKLIN R. DOVE, Justice, 


Hon. FRED G. WOLFE, Justice. 


STUS L. JOHNSON, Clerk. 
ry & g Tp 7 
RALPH H. DESPER, Sheriff. Sete ae) 5 ) 
JAN 17 1926 


BE IT REMEMBERED, that afterwards, to-wit: (n 
the opinion cf the Court was filed in the Clerk's Office of said 


Court, in the words and figures following, to-wit: 
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Nos 8989 19 


In THE 
APPELLATE GOURT OF ILLINOIS 
BBOIND SISTRIOT 


Sstobor Term, As De 1935 


ert atese Stak 
Branson, deceased 
(PLaintire) Appell ee 
v8. Gonr', Len Gonatye 
Goapuny, a eerporation, = 
(Defendant) Appellant 
WOLPE, Je 

Frenk Branson as adaluistrator of the estete of John Branson, 
deceased, filled suit in the Gireuit Court of Lee dounty against the 
Tllincles Central Reilroad Compeny for the wrongful death of John &, 
Branson, 2 minar. 

The deslarstion ecneisted of three counts. The first eount 
alleges that John Branson the deceased exercised de aml ordinary 
care and gaution for Gis own sefety while attempting to eroas 
defenfant’s right of way at Burke's crossing; thet it was the duty 
of the defendant to exereise due gare in the use end maintainance 
of ite railroad treek and eressing so as to avoid injury to persons 
lawfully upon the highway and thet the defendent disregerded that duty. 

The segond count slleges thet it was the duty of the defendant 
to keep ite srosvings and aypreackes in « safe smd proper condition 
and thet, not regerding ite duty it wrongfuliy permitted and suffered 
the Burke sros*ing te remain in m bad and unsafe condition. 

The third count aliegesa, in substance, the pleintiff intestate 
while in the exercise of due and ordinary eare far hie own safety 
atteapted to cross defendant's right of way at the burke crossing; 
that the defendant failed to exeraise @ue @ere in the operation of 
ites trein at the erossing and that the plaintiff intestate was struck 
by one of the defendent's trnins and died as a direet result of 


injuries so reecived. 
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The plointiff filed ea bill of ywertioulars, which is as follows: 
"In accordance with the request of the defendant, heretofore filed in 
this sause, the plaintiff states that the defendant was seglLigent 
speoifieslly and particularly ae follows: 

lL. The defendent disrecsrded ite duty to exercise and use due 
@are in the use and maintenance of the reilroné eressing known and 
deveribed as “Burke's Crossing,” in partiouler in failing to maintain 
& Smooth end level passageway thereon for pedestrians and more partie~ 
ularly in permitting the existence of a gen of severel inches be tween 
the inner edce of each steel rail in aeid eroselng and the edge of the 
board or plank adjacent te asid rail, which can we unnesessary to the 
operation of trains upon sald rails, ond whieh gap was © constant 
souree of dancer te pedestrians. 

2. The defendant woefully mand negligently permitted ond suf- 
fered the ercaning of #a14 railrowd knowm as “Burke's Crossing” to 
‘remain in e bad and unsafe eondition for wersess and wepoperty i ross 
over, in partiouler in failing to ssintain a smooth an¢d Level passage= 
way thereon for pedestrions and mee particulerly in permitticeg the 
existense of a gap of severe] in_phes betwoen the inner edge of ench 
steel reil in sald eroacine ant the edge of the board or vlank 
adjecent to said reil, which gep vas unnecessary to tie eve ration of 
trains upm said rails, and whieh esp was a constent source of danger 
to pedestrians." 

Later the following additional bill of particulars was filed 
whieh is as follows: "Now qomes the plaintiff and submits the followe 
ing pertioulars to the negligenge of the defendant slleged in Count 
Three of the plaintiff's oouplaint. 

1. The defendant railrosd empany Gisregerded its duty to exe 
ercise md use due gare in the operation of its northbound passenger 
train No. 130, om June 11, 1934, in that the servants of enid ecapany 
failed to keen a preper lookeut for persona lawfully on the public 
highwey at the railroad erassing known ea “Purke's Gross ina." 

2. The defenéent failed tc use due care in the om ration of its 
northbound missenger trein 4o. 130, on Juve 11, 1954, at “Surkets 
Grossing," in falling to stop seid train immediately ween seeing or 
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being in a position to see that John EZ. Branson, deceased, was in a 
position of peril on said crossing.” 

To the oricinel and amended petition the defendant filed its 
answer. The case was submitted t a jury for triel, ani at the close 
of the plaintiff's evidence the defendant intersvosed a motion for a 
directed verdict, which was overruled. The defendant at the elose of 
all the evidence renewed ite motion for a directed verdict. This 
motion likewise was overruled. ‘he jury fond the issues in favor 
of the plaintiff and assessed his damages at $2,500.00. The Court 
entered judgement on the verdict in faver of the plaintiff and against 
the defendant in the sum of 98,500.00. Fro this judcment the ease is 
brought te this court om appeal. 

The evidence shows that John Brangon was « lad about 14 years of 
age who was killed by « passenger train of the Illinois Central R. R. 
Gompany on « publio highway crossing, sbout 6 miles “Northrest of Amboy, 
in Lee County, Illinois, The aecident oeowrred on the 11th day of June, 
1954, about 7:90 otelock pom. At the place whore the accident ococurred 
the erossing is visible from the railroad track for approximately a 
mile in both directions. on the evening of the accident ln cucatt m 
John Branson and enother boy, Herbert Schick, left the Branson house 
togethea’. They started North on the bichway towarde the erossing which 
was ata distance of approximately 500 feet. Wilifam Bronson, « brother 
of the deceased pleintiff, preeeded Serbert Sabiek and hie brother John 
to his home and had gone in to ask his mrent's permission te go to 4a 
neighbor's house te see another young man. Horbert Sehiek testified 
as to seeing John Branson aporeach the railroad croming but d14 not 
geo the train atrike him. <Avcording to the testimony the only eye 
witness of the soci dent was the decensed’s ten year old sister, 
Adeline Branson, who testified thet she was out of doors behind the 
house emptying some water. “She said she saw her brother John stanie 
ing on the reilronad track "Pulling with his left leg," before she saw 
the train approaching, which hit her brother. 

Prenk Brenam,the father of Joi Branson, testified thet he went 
down to the seene of the accident and saw John Lying in the field sone 
distance from the railroad track in a mangled eondition; that he cut 
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being in a position to see that John 2. Branson, deveased, was in o 
position of peril on said crossing.” 

To the original and amended petition the defendant filed its 
answore The case was submitted t a jury for tricsl, ani at tie olose 
of the plaintiff's evidence the defendant interposed « motion for a 
directed verdict, which was overruled, The deferdant at the elose of 
all the evidence renewed ite motion for a directed verdict. This 
motion likewise was overruled. The jury found the issues in favor 
of the plaintiff and assessed his demages at $2,500.00, The Court 
entered judement on the verdiat in faver of the plaintirf and agsinat 
the defendant in the sum of 08,500.00. Frou this judament the case is 
brought to this court on avpeal. 

The evidence shows that John Brangon was « lad about 14 yours of 
age who was killed by & peassenger train of the Tllicols Central &. R. 
Gompany on a public highway crossing, sbout 6 miles Northwest of Amboy, 
in Lee County, Illinois. The accident oeowrred on the 11th day of June, 
1954, about 7:00 ofclock pom. At the place whore the aacldent cecurred 
“the erossing is visible frou the railroad track for approximately a 
mile in both directions, on the evening of the accident in cueatt m 
John Hrangon and enother boy, Serbert Gehiek, left the Branson house 
tegetha. They started North on the highway towarde the erogsing which 
was ata distance of approximately 500 feet. Wiliiam Bronson, « brother 
of the deceased pleintiff, preeeded Serbert Sabiek and bie brother John 
to his home and had gone in to ask his mrent's pernissia to a to a 
neighbor's house ta see another young man. Horbert Sehiek testified 
as to seeing John Branson aporeagh the railroad crossing but 414 not 
eee the train etrike him. Avcording to the testimony the only eye 
witness of the secident was the deceased's ten year old sister, 

Adeline Branson, who testified thet she was out o* doors behind the 
house emptying some water. “She anid she saw her brother John stande 
ing on the reilronad track “Pulling with his left leg," before she saw 
the train approaching, whieh hit her brother. 

Frank Bransm,the father of Jolm Branson, testified thet he went 
Gown to the seene of the accident and saw John lying in the field aoe 
@istence fro the railroad track in « mangled ¢eondition; thet he eut 
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one of the shoes from Joun’s foot; that he thought ot that time 
that the heel was not on the shoe; thet the shoes whieh John was 
wearing were old shoes of his (the fathers) end were number seven 
and one-half; thet a few days leter he went down to the railroad 
traeks and in between the rail and the plank m the crossing he 
found a heel of the shoe whieh John had worn and took it home with 
him, He identified the heel as being one fran the shoe whieh John 
was weering the day he was killed. The apace between the rail and 
Plank where the heel was foumi in the orossine was theres to four 
inehes in width and about 54 inches deep, There wore no angle 
irons or guard rails between the track and the plank. 

William Branson testified that he was 16 youre of are. oe 
related hor he and his brother John had been employed that day. 

After they hed Gone thelr usucl chores they ate suncer and went 

@Gom to the Schiek residence, They were coin: up te the Mamaon 

farm to see a boy named Dunbar, on the way back he stopped and 
_asited his parent's persisdion if he could go. “Wilifem elao testified 
thet he wes present and saw his father out the shoe off from Joha's 
foot; that he ot out hia knife and cut the shoestrome: and that 
the heel was off of the shoe st the time his brother John died; 

that he was present at the railroad tracks «hen the heel wae found 
and saw it lying in between the track end the plank on the ora sing; 
that th train did not stop after the accident. 

Dallas J, Mekeom, the fireman, and George Fishburn, the engineer, 
on the engine testified thet the bell on the mgine was ringing and 
the whistle blewing es they approached the crossing in ouestion and 
they estimated the speed of the train between 40 ané 45 stiles ver 
hour, Each testified that they did not kmow thet an secident ocurred 
or the boy had been killed until they arrived at tho next station; 
that neither of them saw tie deceased on the railroad ee their 
train wes approaching. 

Both appellant and appellee eiteé numerous cases and mde 
arguments relative to the law applicable te this eaea It seem to 
us thet there is very little, if ony, cuestion as to the law applieable 
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te this ease, but is purely a cucostion of faet to be submitted to the 
jury under proper instructions. It is undisputed that John Brangon 
wae struck by a train of the defendant on the crossing where the 
eneineer and fireman had an unobstructed view for practioally a mile. 
if the servants of the defendant in sherge of the train 41d not see 
the boy, they were guilty of a failure to keep a proper lookout for 
persons whe wieht be coing over the Greselag and wuld be guilty of 
Negligence, While the plaintiff intestate was walking across this 
vollroad track it was hie duty to keep a prover lookout fer any train 
that might be soproeching; if he failed in thet duty and wae killed 
thereby he wuld be guilty of such contributory negiigenee that the 
Plaintiff in this case eould not resover, 

Te sustain the verdiot of tas jury, t's testimony of Adeline 
renson, the ten year old eicter of the deceased, must be believed. 
She waa corroborated by the father aud brother. The shoes on John’s 
foot without « hesl and the heel found betwoen the railrosd traek and 

“plank on the erossing, were facts to be considered by the Jury. If 
this testimony is true, 1% sexme to ua they would te justified in 
believing that John's foot was caucht in the erossing; that he could 
not extricate it, and the engineer andi Mrenen, Ceiling to see hin 
negligently roa their train onto the boy ané killed him, 

¥@ are aware of aome fasts in Adeline Branson's testimony which 
@ieeredited her statenont souewnat, but the Jury which heard the sase 
had the benefit of seeing this little girl on the witmess stand ani 
observing her aotiom, and it was their preculier province to jude 
the weight they would give te her testimony. They heve seen fit te 
believe her and to render « verdict in favor o& the pleintifr., ‘Ye 
Cannot say that the jury’s finding is manifestly against the eeient 
of tne evi dence, 

The judgmait of the Girouit Court of Lee County is hereby 
affirned, 


Affirmed, 


o Be» 
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STATE OF ILLINOIS, i 
ss. 
L. JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 


SECOND DISTRICT 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 


certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause. 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa. this day of 
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AT A TERM OF TEI 


the g@rst day of October , in 


Begun and held at Ottava, on Tuesday, 


the year of our Lord one thousand néne hundred and thirty-five, 
within and for the Second District of the State of Illinois: 
Present -- The Hon. BLAINE HUFFMAN, Presiding Justice. 
Hon. FRANKLIN R. DOVE, Justice. 
Hon. FRED G. WOLFE, Justice. 


JUSTUS L. JOHNSON, Clerk. 9 8 Cds) oles Hi a 3 
09 1.4.6050 


RALPH H. DESPER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: cn JAN 17 1936 


the opinion of the Court was filed in the Clerk's Office of said 


Court, in the words and figures following, to-wit: 
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G@ne NOe 8992 46 
In the Appellete Court of Illinois 
Second Dietrict 
Oeteber Term, A. D. 1936 

fienry T, Sower, 

Appellant, 

Appenl frog the Cireult court 
VGe 

The Citizens Insurance Company of 
Rew Jersey, a corporation, 

Appellee, 


of lake County 


WOLFE, J. 

Henry 7. Howers started suit against the Citizens Ineuranee 
Company of liew Jersey in the Sireult Court of Lake County te recover 
On @ policy of insurance covering « dwelling in “aukegan, Illinois, 
which was destroyed by fire on Deeenber 24, 1935. The amended com 
plaint was based upon 6 standard fire inswrance seliey., ‘The conplaint 
alleges thet the fire oceurred Seeenber 26, 192%, without fault upon 
the part of the plaintiff and from mone of the eauses exeepted by the 
poliey; that the plaintiff was not in Seaukeren, [llinois, from several 
weeks prior to December 26, 1953, until sucust 9, 19234, and that wtil 
the latter date he had no knowledee of the fires thet he had 2 tenant 
in the premises, a colored person, who was the plaintiff's agent for 
informing him of any damages te the builé¢ins or the need of any re- 
pairsy thet the said tenant was furnished by the plaintiff with stamp- 
66 envelopes addressed to the plaintiff et hia address in Chiesao for 
the tenont’s use in sempunieating with the pleintiff; but that during 
the fire 811 of said envelopes were burned ané destreyed, end that 
Without them the tenant could nét recall the pleintiffts neme or 
address, and as s result thereof did not notify the pl intiff of 
the fire. The plaintiff further alleges on inforsetion and belief 
thet ag a matter of fact the defeniant, thpough its claim department 
hed actual notice of the fire oh or chout December 30, 1933; that 
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immediately uvon learning of the fire on August 9, 1934, plaine« 
tiff, on Aucust 11, 1954, «ave written notice of it to the defendant; 
that on Aucuat 80, 1924, he gave oral notice to the defendant through 
one of ite acenta in Chieages on September 22, 1954, he acain ave 
written notice and preof of the fire and loss by letter and offidavit 
in detail as required by the solicy, ‘This complaint was sworn to by 
the plaintiff. £ eopy of the voliecy was «attached to the petition. 

The defendant made a motion for « finsl judement upon the anended 
ment complaint as set forth in the provision of the voliey which 
reads aa fellows: “If fire oceur, the insured shell give immediate 
notice of any loss thereby in writing te this ecompany;” and the 
further provision ef the relicy thet the insured shall “within 60 
days after the fire, * * * render o statement to the company, signed 
ang sworn to by seid insured stating the knowledge and belief of the 
insured as to the time and origin of the fire", ete. ‘the defendant 
alleses that the facts set forth in the umended compleint did not 
show 2 sufficient complianes by the plaintiff with the terns, condi« 
tions and requirements of the velicy, ‘he plaintiff sade motion for 
judgment on the pleadines in his fever. The trial court entered judge 
ment for the defendent upon the pleadings, The plaintiff cleeted to 
gtand by his emended complaint and presesute this anreal. 

The appellant concedes tht he did not cive immedinte notice 
of the fire nor furnish proof of lows within 60 dsys as required 
by the terms of the policy. is excuses for not doing se is beaause 
he dié not live in the City of “aukeran but in the City of Chicago 
and hed ne notiee whetsoever of the fire until epproximeteiy ¢$ 
months thereafter, He contends that as soon as he learned of the 
fire, he gave notice at once to the insurance company and furnished 
proof of less as required by the policy. It is the eantehtion of the 
appellees thet the plaintiff wes bound by the litersi wordines of 
the policy to sive notice of the fire immediately thereafter and 
file his proof of loes within 60 deys ahd tht the petition does 
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not alleco facta that would exeuse him from giving notice as 
required by the policy of insursnee, 

The appellant has cited numepous cases in which the wurts 
of different states and some of this state, have construed -olicies 
that have similar wording as Bhe policy in question, and heave held 
that the insured ts not bound literally by the term “immediately”, 
but the same shoul’ be considered te mean « reasonable time thereafter. 
The appellee has filed « very, very lensthy brief ond armweont and 
gites cases to tie contrary. Yrom an exethination of the seses which 
we have reviewed, we are of the opinion that the better interpreta- 
tion is that contended for by the appellant, nomely, “thet the word 
immediately” should be sonstrued, under the cireumetances of sach 
particular case, to be a reasonable time, and the insured will not 
be bound by 5 strict interpretation ef the wording of a volicy, but 
of circumstances. 

This court wil 1 take judicial notice of the facet that the 
Sity or Waukegan ie comparatively a short distance from the City 
ef Chicago. The petition sllecea thet the premises were ecouphed by 
a tenant end that ke was the agent of the claintiff to keep him ine 
formed about conditions relative to the property. “oth partice te 
this litigation complain about the statements made by the other which 
are not in the record. The b111 charges that the acent of the plains 
tiff was furnished with selfenddressed, stamped envelopes in which 
he wes to send the rent, or communicate with the plaintiff in Chicacs. 
it seens to us thet a reasonable man, if not hearins from his tenant 
within 9 months, would meke inquiry to find out the e nditions gone 
cerning his property, If the rent wes paid and the ienant; allaced 
to be the plaintiff's agent, did not notify his principal ef the 
fire, we think the asent would be at fault and the principal would 
be bound by Rie act and would have been deemed to have the some 
knowledge as the azent rezarding the burning of the property. The 
eases cited by the aprellant followed the rule, that, where failure 
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to comply strictly with tha peliey clauses as to notice and proofs 
of lose ig excusable and the inoured hes not failed to use due dili» 
genee, the courts do not permit the insurance companies te avoid 
liability. %e consider this to be the sorrect rule t® be applied to 
insurance policies, but in out opinion the insured in this ease hes 
not used due ¢iligence in giving notice as required by the policy. 
No ease has beengeited in which the court hes exeused the inoured 
from giving notice, “here the facts were so easily aseertained by 
the insured an in the present enae, The petition docs not charge 
thet the defendant was sick, away from home, nor diacosition of any 
one, to prevent him from ascertaining the stetus of his property in 
9 months, It was his own scent whe was negligent in not notifyine 
him about the fire. 

Tt is owr opinion that the trial court croperly ontered judcement 
in favor of the defendant. The jJudement of the Clreult Court ef Lake 
County is hereby affirmed, 

Affirmed. 
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STATE OF ILLINOIS, i 
ss. 


SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 


for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 


certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 





Appellate Court, at Ottawa, this day of 


__in the year of our Lord one thousand nine 





hundred and thirty- 











Clerk of the Appellate Court 
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Begun and held at Ottawa, on Tuesday, the first day of October, in 
the year of our Lord one thousand nine hundred and thirty-five, 
Within and for the Second District of the State of Illinois: 

Present -- The Hon. BLAINE HUFFMAN, Presiding Justice. 

Hon. FRANKLIN R. DOVE, Justice. 


Hon. FRED G. WOLFE, Justice. 2 


831 
JUSTUS L. JOHNSON, Clerk. % a ay. OFF 07 


RALPH H. DESPER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: tn JAN 17 1936 
the opinion of the Court was filed in the Clerk's Office of said 


Court, in the words and figures following, to-wit: 
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Noe 3006 4) 


In’ THE 
APPELLATE COURT OF ILLINOIS 
S260D BIStTarer 
Setod ar Tera, heDe 1985. 
Vational Bond & Investment 
Company, & Gorporation 
Plaintiffs appellant, 
Appeal from Circuit 
Vie Gourt, Lake County. 


Hobart Soott, 
Defendant. Apnellee. 


Wilidem L, O'Connell, as Reecoiver 
of the ‘ighwood State Bank, a 
id De eeabestepetida. 
WOLFE, Je 

This is an action of replevin, for the wrongful teking and 
detaining of one Hupmobile Hight Sedan whieh the plaintiff alleges - 
is its property. The suit was filed in the Gircult Gourt of Lake 
Gounty. The declaration alleges that the defendants unlawfully 
took the goods and chattels of tie plaintiff, toevit, one ‘upmobile 
Eight Sedan, and unjustly detained the same, The pleas of the 
Gefendant, the “ighwood State Bank, allege thet it is not euilty 
of the wrong set forth in the deelaration and that the right of 
property in the ear is in the defendant and uot the pleintiff. The 
defendant filed an additions) plea in which &% alleged thet the 
defendant is not guilty of the eroig as set forth in the deelaration 
and that the property of sald esr is in itself and not in the plaine 
tiffs that the supsosed cause of setion accrued to the pleintiff as 
assignee of one N. F. Nevitt of « certain omtract of sale for the 
sutomobile sought to be recovered terein, and that in said contract 
of aale ‘isbart Seott, one of the defendants, purvorted to agrees te 
purchase said automabile, but that the said supposed signature of 
seid Hobart Seott upon seid contract is a forgery. To this plea 
the defendant filed a replieation and alleged that sai¢ sutemobile 
is the prorerty of the plaintiff and not of the defendant as in the 
pleas alleged. 
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| The evidence shows thet one He Fe Nevitt ras engaged in 
selling sutomobiles under the name of Nevitt Motor Sales Company 
at Mighlend Perk, Illincis, The plaintiff, the ‘ational Bond & 
Investment Company, was engaged in the business of purchasing 
notes secured by conditionsl sales cortracts a mortrages and 
other coumercieal eredits and apesielized in commersial paper in 
Connection wth the retell automobile business, They purchased 
from Nevitt a promissory note and the conditional aales contract, 
whieh on its fece shows the sale of the eutomobile in question 
to the defendant ‘obart Seott. 

Nohart Seott was celled ae a witness by the Gourt and denied 
thet he executed the conditional sales contract and note. Exp rt 
testimony was offered on each side as to the genuineness of Seott's 
signature to this sontract. The pleintiff ealled one ‘erhert J. 
Walter, a handwriting expert, who testified that the signature was 
genuine and thet ‘icbart Seott had sicned the instrument in cuestions 
The defendants called three bankers, wio testified that they in 
their business were dally galled upon to pase upon the genuineness 
of signatwes, and in their opinion the sienstures of Mobart Seatt 
on the note and contract in question were aot kis true am genuine 
signatures. 

On examination of the emditional sales contract it is dige 
Closed, that Seott’s signature to the same purports to be witnessed 
by L,. Painter and G. Amog. ‘ieither %. F,. Nevitt, L. Painter nor 4G. 
Amog were called as witnesses relative to the execution of this 
bill of sale or note. The regord does not show that they were not 
eavellable to be oalled az witnesses. 

The evidence discloses that the National Boné & Investeant 
Company, in payment for the note and the conditional sales contract, 
issued its cheok dated January 20, 1931, md delivered tie sam to 
Nevitt whieh was cashed by him; timt ‘evitt transferred his inteare 
est in the conditional sales eo: tract by as arsignment ehieh was 


attached to the sales contraet, and the promissory note endorsed. 
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The ¢laim of the plaintiff is based solely upon this conditional 





Seles ooaitract and its assignacnt by Jevitt. he good faith of 
the plaintiff in this transaction is aot queationed, 

The ighwood State Hank’*s title to the ear le based upon a 
ohattel mortgage and note whieh was duly, siomed, acknowledged 
and recorded. it is undisputed thet there was an unpaid balance 
due m the note, held by the ighwood (tate Bank and thet the 
Ghattel mortgage covered tie automobile in questim, together 
with other ours; thet it was unlerstood thet this car vas to be 
used for showroom purposes only; thet some officer of the bank 
kept « daily wateh and checkeup te see thet thie automobile was 
in the showroom of ‘Nevitt's “Moto Sales Companys that no authore 
ity was given Nevitt to sell this partiouler automobile; that on 
default of ir, Nevitt, the Tighwood State Bank teokpescsession of 
the automobile under end by the authority of their chattel ma t~ 
gage end held it at the time the replevin sult was stor ted. 

The recerd does not show thet the plaintiff, nor any of ite 
agente, ever sav the automobile prior to the time it vase replevined 
from the posseesios of the Highwood State Bank, oe investi cation 
was mde to ascertain seth ox not “obart Seott had signed the 
contract. Mr. Seott never had possession of the automobile in 
question and the seme was never remved from the showroom floor 
until 1¢ was taken inte possession by the Highwood Stete Bank. 
The court heard the case without a jury and found the iasues in 
favar of the defendant, tse Tighwood Stete Bank. Judgment was 
entered on this finding and the ease was brought to thie Court 
on appeale. 

The Court in his opinios found that Seott's signatures to 
the note end bill of sale were forgeries. The appellent inaiets 
that the court erred in this finding and also in the edul ssi om 
of the evidence of the defendant who testified thet these sien: tures 
were forgeries. %e do not think that the Court erred in the ede 
mission of thie evidence. It is « mestion of the veigut te be 
attached to their evidenes, and not ite admissibility, tac of 
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them testified as to thelr experienee in the camparison of hande 
writing. The tricl Court sav these witnesses, heard thea testify 
and 1t was his provines to weight their teetimony a:d give 1% 
@redence as ke thought was justifiable. jie has seen fit to give 
more weisht to these three men than he did to the expert ealled 
on behalf of the plaintiff. From « consideration of all the 
evidence in the ease we are of the opinion that the greater weicht 
of the evidence sustains the findings of the trial Court that 
Hobart Seott’s signatures to these instruments are forgeries, 

Before the plaintiff would be entitled te recever in thle 
Case it must show by a preponderance of the evidenge that it has 
& right to the immediate possession of this sutomobile. Ita whole 
ease must stané or fall om the validity of the bill of sale for 
thia automobile. If the bill of sale isa forgery it cannot convey 
any title or right to the plaintiff. ex In an action of replevin, 
the plaintiff must resover on the strength of his ow: title and act 
on the weakness or lack of title, or right of posseacion in the 
defendant. The signetwre of Hobart Seott on the bill of sale 
being a forgery, it is cur opinion thet the plaintiff cannot reeover 
in this ease, 

The plaintiff's seeond assignment of errat’ is that the bank 
is estopped to assert its lien by its ecurse of ¢oiduet in allow 
ing the automobile in eontroveray to be placed on tie ssles floor 
of a known retail dealer for exhibition to the publie. The third 
is, that the plaintiff is an innocent party to the transaction ei th 
Ne F. Nevitt and therefore is extitled to invoke the rule & estop- 
pel ageinst the defendant. The seme questions were raised in the 
case of Forgan vse Gerdon Motor Finance Company 350, Iilincis, 445. 
The Court held adversely to the econtention now advanced by the ap- 
pellants, Aside fros the clement of forgary in the mwesent case, 
the facts in the Forgen case are very similar, so nearly so that 
£f the namee of the wrties involved ware changed a statement of 
facts in the ease would be anplicabls te eithar ease. The hw as 
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stated by the Court in the Forgan case applies to all of the 
disputed questions in the present ease, A part of the opinion 
is as follows: "It is urced, however, as an exeeption t the 
rule of lew above stated, that the Gordon Company, by ite cone 
duet in allowing the Woodlawn Motors to retein possession of the 
automobile, is now precluded from denying the seller's authori ty 
to sell, under the doctrine that whore o1e of two innocent parsons 
must suffer, he should bear the burden whope eonduet has induced 
the loss. But that rule does aot apply in this ease, The Credit 
Trust did not purchase the automobile in cuestion. All it pure 
chased was the conditionnel sales contrast exemted by the Yoodlawm 
Motors end Alligaom. Before purchasing this cmtract thea Credit 
Trust officers and agente had never seen the sutesabile therein 
deseribed, ‘The right of an innocent purchaser who boys sn article 
on display in the ordinary eourse of business is not in iasue, as 
the res purchased was not the sutemobile but «a eounditionel sales 
contract. It was the financial eondition of the purchaser, Allison, 
which was the subjeat of investigation by the Gredit Trust prior 
to ite purchase rather than the automobile itself. The resord shows 
thet no representative of tie Credit Trust saw the automobile in 
the salesroos or cave sny cangern ae to ita whereabouts st the time 
the Allison eomtract was purchased, On the other hand, the reeord 
show: that the Gordon Company kept an almost daily chogk-up on the 
whereabouts of the automobile. The Gordon Company furnished the 
money with whieh the Woodlawn Motors purchased the sutonebile and 
ite contraet was in every respect « bona fide transaction, follored 
by adequets measures to protest its investment. In sontrast with 
this, the Credit Trust was neglicent in relying upon a mere state- 
ment that the eutemobile was « demonstrator in Allison's possession 
without eonfiming this fast by investigation.” 

It is owr sonelusion thet the eviderce in this case shows that 
the chattel mortesge held by the Highwood “tate Bank was & bona 
fide transaction and « valid and existing mortgage and the condition 


> 


2 eee’ fa ie eves dn eee Veen eae A! Ra A tly T ; 7% "7 
ar ‘ Pit . ie Pay ay 4; a0 Wys > | haa ae baie & Hi 





















~~ 
git %o Lia ot aeligge exec mprel ost nk Sued ads 
asuteiqeed! to tga: (98060 ¢ roe wy of? al aooltemup b 





e a out of soli qonke mm ae .reve wd bona ef 91" sewmtio? as _ 
Gi ance afb Ed guneqnod nohuo® edt hold ,befate eveds wal + 
oti Re sn teneetog nintet of evotod wral mot edt petwol Le. 
bated oe wrt ion ott nubyaed 20st ‘Dobesoory wen ee , 


a gynsvons otaarciecentemymitentr dt 
hooubal ant Poudooo gece” conwd edt esd Divodm od ym tae # 
i tthexd off eae elat ot Viqua ton eeeb efra tnd? tat ~ we 
i 


eae mg #2 Si. smmldaeno ak olidomedue al? seadowg don ve! 

enone? od? YO Beveoto tonttnoe vetee Janotttbeoe emt gow here 
“ dkbew alt tenttws std? quteadowwe omwiled smells baw aengeal 
adeted? elidonnsue est see ‘were dat atnoge bow B oa 
afettan an swid adw westotsq tuoeetnt ne Yo. tights oat sdodiupesb 
ae ,ouent of ten ed aeor ive to oasues Tranibie ont ak colqulhi ae ‘a 
aeion Lent? thors » tud oltdemet ze sat Yon am douncose apg eit 
 gloe LA, tonsdowe edd Ye aoktthaon Telomnz? sit cow #2 toate 
tea Pawn BHO Ost YS aOLtoydraovEd Yo teoh due ene awe tense 
; | erode dnoden oat etien@i afidesctus ent asdt ost a eamiome at hoot! 
at elidooodus ont wae tous? $lbex® est to ovitadsoueugest on bait! 
enlt ef? In etuedsewde sdk of on nvedane Yne evap 10 mowe fee od? sy. 

buoeet ac? , Smad taite of? nO .boxadomwy ua Snowe noshite ede! 
od? mo queteore Yiiah teomic re tees ynnqaed cobic® ent fore erode! 

ond Redalow? Yesgned cobio® eff .eLidomctmp udt te atuodeotede< 4 

bee ofkdomoeue ott daaedvxsg wok mvatboov ate dottw ithe youl 
| Develo? yrottossunt ob’ annd » tovqeok queve nt cow Somwtace ah 
itis teadooe sl .tnestaovel aff toeto™~ Of Sewanen stospeba vee M 
ett. oem o megs nalytok nt deentigen aw tue? $iho7) of? yalahe 
«go Lampenog atmoe2i£, ot sot ant anomeb s saw olidermodas off Jatt tpom ) 
"wiohtugi@cows? qd gost attd gatetnce tees 


Se 


SaaS 


q ‘| 


ta tid ReOte Cont etKd KL Conedive of? Soet mokeutono wwe at #D \ 6° 
a anod » es shea o¢edO boownyh! at? wd Ried epnepérom fettatie oft " 


sols that edt too opepivos galeetxe one bilev & bam, sokepssans’ 6622 ° 


ie iM Re, ey 





-G< 
of the mortgage being broken ani the bank having taken posses- 
sion of the automobile it then obtained good title to the suto- 
mobile end as against the plaintiff, was entitled to the pos- 
session of the sane. 

The appellees in their printed brief filled an additional 
abstract and orosseerrors. The appellant filed « motion te 
strike the appellee's additions] abstract of resord, brief and 
argument, The appellees filed objections to the motion and 
asked the Court not to consider the grosseerrors. “The motion 
to strile 22 and objections were taken with to ease, The 
motion to stri the sppadllee's brie? ond additional abe tract 
from the files is hereby overruled. e have not eousidered the 
oross-errors assigued by the appellee, as it was not necessary 
for a proper adjudication of the Fights of the parties in this 
Cn. 

The judement of the Cireult Court of Lake County is hereby 
affirmed, 


affirmed. 
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STATE OF ILLINOIS, f 
$8 
I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 


SECOND DISTRICT 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 





Appellate Court, at Ottawa. this day of 





_in the year of our Lord one thousand nine 


hundred and thirty- 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the first day of October, in 


the year of our Lord one thousand nine hundred and thirty-five, 
within and for the Second District of the State of Illinois: 
Present -- The Hon. BLAINE HUFFMAN, Presiding Justice. 
Hon. FRANKLIN R. DOVE, Justice. 
Hon. FRED G. WOLFE, Justice. 2 Q 3 [.A. 6G 5 1! 
JUSTUS L. JOHNSON, Clerk. 
RALPH H. DESPER, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: ¢n JAN 17 


the opinion of the Court was filed in the Clerk's Office of said 


Court, in the words and figures following, to-wit: 
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Gene Noe 9010 28 
In the Appellate Court of Illinois 
Seemed “istrict 
Vetober Term, A. De LBS. 


He Pe Sarvié and A. &. Stone, 


doing business as 
S-iitone Transfer Company, 


Plaintiffs-ippellices, 
Appee] from the Circuit Court 
Vee 
of La Salle County 
Howard Geiger 
nefentant=Appellent. 
WOLFE, J. 


This action was brought to the Cirevit Court of Le alle County 
by the appellees, i. F. Garvis and A. &,. Stone, partnors going busi~ 
ness es the “arvisetene Transfer Company, ocainet the appellant, 
Resear SOLER» te reeover damaces suffered by the plaintiffs from a 

eollision between « truck and trailer driven by an employee of the 
appelles and an sutocebile of the appellant, driven by himself. 

The declaration consists of three goumts. ifter proper sllega- 
tions of ownership of the motor truck and the trailer, and the 
automobile of the defendant, the petition further alleges that the 
plaintiffs and their ocent were in the exercise of due and ordinary 
eare for the safety of their truck an¢é trniler, and then charge that 
throush negligenes the defendant ren his sutemobile into the trmok 
and trailer, and the trailer of the pleintiff wes damaged. 

. The ¢efendent filed hie enxwer denying thet the aceident wes 
caused by hie negligenee, "e sleo filed a eross-complaint, in which 
he alleges that the aceidext in question was enused by the negligence 
of the plaintiff, and thet his automobile was destroyed. He asked 
SeGgment against the plaintiff for 9400.00, the amount of the camage 
sustained by him. After the ceuse was enlled for trial and the im 
pamneling of the jury commene@é the plaintiffs were allowed te amend 
their petition by chancing the nane of the plegntiff from a eorpore= 
tion to pertners. Over the objections of the defendant they vere aise 
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Allowed to amend their complaint by alleging, "The plaintiffs were 
deprived of the use of said tractor and trailer for a long period 
of time, to wit, two weeks, and snid tractor and seid trailer wore 
then and there permenmmtly injured, se they could not be reneired, 
and the value of said traeter and said teniler were thereby donree 
@iated in value in a larse sum, to wit, five Hundred Dollars, (500.00)". 

The answer of the defendsaht was ordered to stand to the anond~ 
ment of the complsint. 

After these azendments the defendant moved for a continuangs, 
because new elements of damsve hei been alloced which the defendant 
eould not thon presare to sect as the case wee slrendy on triei. 

The gourt overruled the motion for eontinusnes, The onse eas tried 
vefore a jury, who rendered « verdiét in favor of tha plaintiff in 
the aun of 5960,00,. From this jud-ment thie eppesl hes been taken, 

It is insisted by the defendent that the eourt erred in allow 
ing the plaintiff to ameni their petition, and thon overruling 
the defendant's motion for « eontinuantce. “ur new -racties Act pro= 
vides that either party may amerd their pleadinss any time before 
judgment is fineliy entered uson the verdict, such amendment to be 
on such terns a6 the trial court may ceom equitable. The sourt dd 
not err in allowing the amendment. ule 7, paragraph 4 of our Practice 
Aet provides as follows: “Ho amendment shail be cause for continuance, 
Whless the party sffeeted thereby, or hia asent or atterney, shail 
make effidavit thet in consequence thereof, he is unprepared te surce 
geod to or with the trial of sai’ cause, And if the cause thereor is 
the want of material evidence, such « sontinuence shail te granted only 
on such further showins as may be required for a continuance for that 
cause. If $e enuse thereof is want of materiel evidence, such cone 
tinuanes shall Se granted only on such further showlhg, se may >be re 
quired for continuance for that cause.” ‘The devenient’'s motion for 
continuenes wes not supperted br an affidavit end the eourt éi¢ not 
err in overrulins the motions for « sontinuance. 
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The aceident io question happened nesr Mendota, about 4:30 
in the evening on September 1, 1935, on the hard road which passes 
through the northern part of 12 “elle County. ‘The truek was being 
Griven in an easterly direction on the said road and the é@efendent 
wae Griving hia automobile in a westerly @ireetion, when the cars 
@ellided dawaging the rear of the trailer ond the left frent aide of 
the defendaht's automobile. 

The defendont insists thet the evidence does not sustain the 
verdict. Yraa a review of the sane we ere of the opinion that the 
verdict is not against the manifest w eight of the evidence. ‘Tho jury 
evidently believed the driver of the truck and his assistant's evidence 
Was worthy of more weight than thet of the defendant's wlinessea, We 
are not inclined te disturb the var(ict forthie reagon,. 

The plaintiff made complaint that the trial cowrt admitted im 
proper evidence on the part of the appellee, ‘e do not see how the 


‘appellant was injured in any manner by the admission of thie evidence, 


The defendant complained that the instructions given on bo} 
half of the plaintiff were orroneous, newely, that, the secand in+ 
struction stated if the plaintiff hed proven by & preponderance of the 
evidence thet they suffered damage ané thot such damage was onuaad by 
the neglizenes of the defendant, that then the plaintiff should recover. 
The oriticism of this instruction is thet it €1¢ net limit tho noslie 
Genee to thet set forth in plaintiff's declaration. The correttness 6f 
the instruction depends somewhat upon the faets and the pleadince in 
the particular case in which it is civen, The first count of the plein- 
tiff's petition does not apecify any particular moclisence ané ia whet 
ia eommonly ealled a general neclivence count. It wie not error for 
the court to give this instruetioh. 

It is ineisted by the appellant thet the court erred by refuse 
ine to give defenfants instruction “os, 4 and 8. Ne. 4 is the one 
chargins the jury, that the burden of provine their case vas upon the 
plaintiffs and they must vrove their dase by a prepenieremce of the 
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evidence; or, if the evidence wae equally balaneed then the jury must 
find in favor of the de‘ondant. The court struck out the words, "Or if 
it de equally balanced", ané this i& the complaint that 12 now mde 
against the instruction as given. Such instruction as presented is 
frequently given and we do not think 1% would have been error for the 
court to have given it as offered; neit’or do we think it was error 

for him to refuse it. ‘The court did inetruct the jury that the burden 
of proof was ypon the plaintiff to establie: his case by a prependere~ 
anes of the evidence. Sy preponteranece, 1t is frequently stated means 
the greater weisht, or of better evitence. If the plaintiffs establish 
their case by 2 greater weight of the evidence 16 cannot >e equally 
balanced, “he jury could not have been misled, or the defendant pree 
juciced by the court striking out these words, 

The plaintiff's fifth instruction, which the court modified was 
originally as follows: ‘Ths jury ore further instructed thet the bur 
den of proof in this eles of esses 1s always upon the party holding 
the affirmative, and who in this oose is the “arviseitone Trensfer 
Compeny, the plai tiff, and any motter asserted by one party ané dented 
by the other ean only be proved by « preponterance of the evidence.” 
The court struck out the words “sné who in this ose is the “ervise 
Stone Transfer Company the plaintiff’, we de net sce how the éefenfant 
could possibly te prejudiced by the eourt's action in striking out that 
part of the offered instruction, “he subatance of instruction Ho, ? 
Was covered by other instructions in the ense 

Se find no reversible error in this cease. The judgment ef the 
Cireuit Court of le “alle County is hereby affirmed, 

Judgment effirnmed, 
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STATE OF ILLINOIS, 

SECOND DISTRICT fs I. JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Ilinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause. 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa. this day ot 





__in the year of our Lord one thousand nine 








hundred and thirty- 





Clerk of the Appellate Court 
(73815—5M—3-32) «G37 
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Begun and hele at Ottawa, cn Tu sdayy the ourth day or February, 
in the year of our Lord one thousand nine hundred and thirty- 


Six, within and fcr the Second District of the State of Illinois: 


Present -- The Hon, BLAINE HU?FMAN, Presiding Justice. 
Hon. FRANKLIN R. DOVE, Justice. 
Hon. FRED G. WOLFE, Justice. 
JUSTUS L. JOHNSON, Clerk. 2 Qa I A 
RALPH H. TESPER, Sheriff. m een e ND 


BE IT REMEMBERED, that afterwards, to-wit: On 
FFR 10 10% the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, tce-wit: 
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Gen. No. 8965 AGENDA NO. 35 


In the Appellate Court of Illinois 
Second District 
October Term, A. D. 1935, 


Helen Ward, 


Appellee, 
Appeal from the Circuit Court 
Vs. 
of Winnebago County 
Will Hall, 
Appellant. 
DOVE-J. 


This is an action brought by Helen Ward against Will Hall to 
recover damages for personal injuries sustained by her while riding 
as a guest in an automobile of the defendant The complaint as 
amended alleged that the plaintiff was riding in an automobile be- 
longing to the defendant which was being driven along United States 
Highway No. 14 about two miles northeast of Harvard, Illinois at 
about two o'clock in the morning of July 1, 1934. It was allesed 
that the automobile in which she was riding was being driven by 
Alice Seandroli, under the supervision of and at the request of the 
defendant, and at the time and place of the accident the defendant, 
well knowing that said Alice Scandroli was in need of sleep and was 
having difficulty in keeping awake, wilfully, wantonly and maliciously 
persisted in permitting her to drive his automobile at the excessive 
rate of speed of sixty miles per hour and as a direct result thereof 
she drove the automobile off the highway] causing it to overturn, and 
the plaintiff was thereby injured. The answer of the defendant 
denied the material charges of the complaint, and upon a trial 
the jury returned a verdict in favor of the plaintiff for $7,000.00, 
upon which judgment was rendered and the record is here for review 
by appeal. 

The evidence discloses thet appellee at the time of the acci- 


dent was nineteen years of aze and was working on the evening of 
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June 30, 1954 as cashier for the Coronado theater. About ten 
thirty o'clock that evenins, she, in company with appellant, whom 
she had never met before, and her friends Alice Scandroli and Stuart 
Sundberg left Rockford in appellant's Chevrolet two-dopr automobile. 
When they left Rockford, appellant was driving and appellee was 
sitting in the front seat at his right. MissScandroli and Sundbérg 
were sitting in the rear seat. At Beloit they stopped at a tavern 
and all had a glass of beer and changed seats and from there 
Sundberg drove the car to a point near Darien, Wisconsin. At this 
place Sundberg stated he was too sleepy to drive and thereupon 
Miss Seandroli stated she could drive, offered to do so, and from 
that time until the accident, she drove and Sundberg sat with her in 
appellee 
the front seat, while/and appellant oceupied the rear seat. After 
they had driven some distance, they parked their car on the shore 
of Lake Delavan and after remaining there for one-half to three- 
quarters of an hour, started toward Rockford. Miss Seandroli con- 
vincent to drive. It was discovered that they were not returning by 
the same route and they arrived at Walworth, Wisconsin. From there 
they started towards Harvard, a distance of seven or eight miles, and 
had proceeded to within a mile of Harvard when the accident occurred. 
Appellee testified that:"Just before the accident happened, two or 
three minutes, the car went off the road and came back on the pavement” 
and she thereupon asked appellant what was the matter with Alice {who 
was driving) and appellant replied that there was nothing the matter 
with her. Appellant denied this, but stated that as they were coming 
south from Walworth toward Harvard the car went aver a bump or rough 
spot in the pavement and the car slightly swerved, whereupon, he, 
appellant, asked Miss Seandroli if she was all right, and she replied 
that she was. Appellee further testified that just before the acci- 
dent happened, the automobile was being driven about fifty miles an 
hour and the right front and rear wheels went off the edge of the 
pavement and that when the driver endeavored to get them back on the 


highway and turned the car to the left for that purpose, that the car 
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turned over and she was pinned undernpeth and thereby received her 
injuries. Miss Seandroli testified on behalf of appellee and stated 
that her family had owned a Chevrolet ear for five or six years be- 
fore the accident and that she had driven it and other cars for three 
years on the highways alone ahd that on several occasions appellee 
had ridden with her When she was driving. She further testified that 
she had never before the time of this accident fallen asleep at the 
wheel. That up to the time of the accident, she was not tired, as 
she had only worked four hours the day previous and that was in the 
morning of that day. That she was not sleepy and had at no time 
that evening felt sleepy or tired and had no reason to know or any 
feeling that would ihdicate to her that she was going to go to sleep. 
That prior to the time when, and the place where the accident happen- 
ed, she had not driven the car off the pavement, nor had it gone off 
the edge at any time. That when she tok the wheel and commenced 
to drive, appellant requested her not to drive to exceed thirty-five 
or forty miles per hour, and that before and at the time of the 
accident she was driving between those rates of speed. Miss Scandroli 
further testified that she believed she went to sleep just before the 
accident happened and that she was awakened as soon as the car legt the 
pavement. The evidence further discloses that the accident occurred 
about two o'clock in the morning, and that appellee was taken to a 
hospital and a police officer testified that while there appellant 
stated that he had driven for a while but got sleepy and that then 
Miss Scandroli took the wheel and that he, appellant knew he should 
have resumed driving because the driver had run off the road before 
as she was sleepy and tired. Appellant denied making these statements. 
The foregoing is a fair resume of the evidence upon the cuestion 
of liability as found in this record and from it cofinsel for appellee 
insists that the jury were warranted in believing that appellant 
became sleepy and tired ahd that instead of stopping his automobile 
ahd taking a sleep or refreshing himself, he turned the management 


of his car over to Miss Acandroli, knowing that she, too, was sleepy 
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and tired and likely to fall asleep while driving. That he got into 
the back seat with appellee and remained at a place where the steer- 
ing wheel and controls were beyond his reach and that he was there- 
fore guilty of wilful and wanton conduct in failing to exercise 
ordinary care when a known and extraordinary danger was imminent. 

In the recent case of Farley v. Mitchell, 282 Ill. App. 555, 
the court said: "A great deal of language has been used in many 
eases in the attempt to define with mathematical certainty the 
difference between ordinary negligence and wilful and wanton negli- 
gence. More recent cases have held thet this is virtually impossible; 
that whether an act is wilful and wanton depends upon the particuler 
circumstances of each case. In Bernier v. illinois Cent. R. R. Co., 
296 Ill. 464, the court said: ‘It is difficult, if not impossible, 
to lay down a rule of general aoplicatioh by which we may determine 
what degree of negligence the law considers equivalent to a wilful 
or wanton act{' And in Bremer v. Lake Hrie & W. R. Co. 3168 Ill. 11, 
it was said: * What degree of nesligence the law considers equivalent 
to a wilful or wanton act is as hard to define as negligence itself, 
and in the nature of things is so dependent upon the particular cir- 
cumstances of each case as not to be susceptible of general statement.' 
However, the decided cases seem to agree that one of the factors dis- 
tinguishing a wilful and wanton act is, such absence of care for the 
person of another as exhibits a conscious indifference to consequences. 
Lake Shore & Michigan Southérn Ry. Co. v. Bodemer, 159 Ill. 596; 
Walldren Express & Van Co. Vv. Krug, 291 Ill. pel Jeneary v. Chicago 
& Interurban Traction Co., 306 Ill. 392; Brown v. Illinois Terminal 
Co., 319 Ill. 526; Streeter v. Humrichouse, 357 Ill. 234." 

In the instant case, Miss Seandroli, the driver of the car 
was called as a witmess by appellee and she testified that she was 
not tired, had not been sleepy or felt sleepy and there was nothin 
which indiciated to her before the accident happened that she was 
likely to fall asleep and she was positive that she had not cozed 


off at any other time while driving. This evidence is not in any 
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way contradicted. Appellant testified he did not know she was sleepy 
or tired and in view of her t stimony, he could not have known that 
she was, and there is no evidence to prove that appellant knew or 
had cause to know that she was likely to fall asleep while driving. 
We do not believe that the conduct of appellant as disclosed by this 
record exhibits such an indifference to consequences as makesa case 
of constructive or legal wilfulness. Furthermore, appellee was at 
all times in the same position to have knowledge of the condition of 
Miss Scandroli as was appellant. Appellee made no objections to any- 
thing that was done or anything that happened on this triv. She 
acquiesced and made no protest at any time to the drivins of Miss 
Seandroli or the manner in which she was handling the car. Her counsel 
say that these four young people, in driving about the country and 
in visiting the tavern and in drinking and ins topping along the 
shores of the lake, were trying to escape the terrific heat which 
scorched all northern Illinois during the late hours of June 30, 
1934 and the early hours of the morning following. They were there- 
fore all engaged in & common enterprise and appellee had equal 
opportuhity to observe the conditién of Miss Seandroli and to know 
whether she was likely to fall asleep while driving as did appellant. 
If appellant was guilty of wilful and wanton conduct on this occasion, 
so was appellee, and there can be no recovery. wWillgeroth v. Maddox, 
281 Ill. App. 480. 

In our opinion the trial court erred in refusing to grant appel- 
lant's motion for a new trial and for that error the judemeht of the 


Circuit Court is reversed and the cause is remanded. 


Reversed and Remanded. 
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STATE OF ILLINOIS, } 
ss. 


SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 


for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 


certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 





Appellate Court, at Ottawa, this day of 


____in the year of our Lord one thousand nine 
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AT A TERM OF THE APPE 
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Begun and hele at Ottawa, cn Tuesday, the fourth day of February, 
in the year of our Lord one thousand nine hundred and thirty- 


Six, within and fcr the Second District of the State of Illinois: 


Present -- The Hon, BLAINE HUSFMAN, Presiding Justice. 
Hon. FRANKLIN R. DOVE, Justice. 


Hon. FRED G. WOLFE, Justice. 
Ds § 3 i A 6 
i elie wD 


JUSTUS L. JOHNSON, Clerk. 


RALPH Hs PESPER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: On 
FER 10 1936 the opinion of the Court was filed in the 


Mier Ss okrvee Of Said Court, in the words and figures 


following, to-wit: 
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Gen. No. 8982 AGENDA NO. 14 
In the Appellate Court of Illinois 
Second District 
Oetober Term, A. D. 1935. 
Sadie Kalina, 
Appellee, 

Vs. Appeal from the Circuit Court 
John and George Calamaris of Kane County 
individually and as co-partners 
doing business as the Paradise 


Food Mart, 
Appellants, 


DOVE-J. 

This is a suit brought by Sadie Kalina to recover damages for 
personal injuries sustained by her as a result of falling upon the 
Bidewalk in front of the entranceway of defendants' store. The 
complaint alleged that the defendants were engaged in the business 
of selling fruits and vegetables, conducting a retail store in 
Aurora, that on April 17, 1954 they permitted various amounts im of 
refuse of fruits, wtegetables and fresh produce to be strewn about 
the front entranceway of their store an d onto the sidewalk in front 
thereof, that said refuse was dangerous to the customers of the 
defendants, that the defendants by the exercise of reasonable 
care snould have known that said refuse would endanger the plain-~ 
tiff, that the defendants he]d out to the general public an in- 
plied invitation to come upon their premises for the purpise of 
trading with them, and that they owed to the plaintiff and to the 
public the duty of keeping the premises in a reasonably safe con- 
dition in order to avoid injury to persons coming upon or leaving 
their premises. The complaint then alleged that as the plaintiff 
was leaving the premises on April 17, 1934, after making certain 
purchases and while she was in the exercise of due care snd caution 
for her own safety, she stepped upon some such refuse on the side- 


walk in front of defendants’ premises, causing her to slip and fall, 
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and as a result thereof she was injured. The allegations of the 
complaint were denied by the answer of the defendants and after the 
issues were made up, a trial was hed resulting in a verdict and 
judgment in favor of the plaintiff for $1500.00 and the record is 
brought to this court for review. 

The evidehce discloses that appellants, since March 1, 1934, 
had been ensaged in conducting a retail fruit and vegetable busi- 
ness in Aurora and that during the afternoon of April 17, 1934, 
appellee left her home and proceeded to the store operated by 
appellants, and while there made some purchases. That upon leaving 
the store, she observed a large crowd standing about a truck at 
the curb, from which Mason jars were being exhibited; that the en- 
tranceway to the store was partially filled with boxes which left 
a narrow space through which she walked and as she stepped onto the 
sidewalk from the entranceway, her left foot was caused to mkikk slip, 
either upon some onion tops or other vegetable refuse, and she was 
thrown to the sidwalk, injuring hef left leg and knee. The testimony 
of appellee was corroborated by other witnesses, who observed her fall 
and who testified that they noticed onion tops in the entranceway 
and a green smudge or stain immediately thereafter on the sidewalk. 
Other witnesses testified thet it was the usual practice of appel- 
lants' elerks to throw vegetable refuse, consisting of onion and 
carrot tops, Onto the floor if the cistomers did not desire them, 
amd that the store was in that condition the opening day and so con- 
tinued to and including the day of the accident. 

Iteis first contended by appellants that the trial court erred 
in refusing a peremptory instruction at the close of the plaintiff's 
case. In this connection counsel directs our attention to the fact 
that the evidence discloses that the substance uwpoh which appellee 
slipped was on the sidewalk in front of appellants' plece of busi- 


ness and thet it was the duty of the City of Aurora to use reasonable 
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diligence to keep this sidewalk in a reasonably safe condition for 
the use of the travelling public and that this duty did not devolve 
upon appellants. As a general proposition this is true, but in the 
instant case the evidence tended to prove that appellants customsrily 
and habitually permitted such vegetable refuse matter to be thrown 
upoh and to remain not only on the floor of their store, but also 
upon the sidewalk to which the entranceway led. ‘The evidence fur- 
ther disclosed that two hours or more before the accident hapvened, 
onion tops and other refuse was noticed to be lying on the entry 
platform and it is but reasonable to assume thet these eventually 
found their wey to the sidewalk as a result of customers goihg 
through the entranceway to and from the sidewalk, These facts and 
inferences to be drawn therefrom, together with the uncontradicted 
evidence of appellee that her fall was caused by her stenving from 
the entranceway to the sidewalk unon onion tops, inclines us to the 
conelusion that the trial court properly denied appellants' motion 
for an instructed verdict. Whether appellee was in the exercise of 
due care for her own safety and whether apvellants were guilty of the 
nezligence charged and had notice either actual or constructive of 
the presence of the substance unon which appellee slipped, are all 
questions of fact and under the evidence found inthis record it 
would have been erroneous not to have submitted those questions to 
the jury. 

Appellants finally insist that the court erred in embracing in 
its instructions to the jury the following: "The Court instructs 
the jury that if you believe from a preponderance of the evidence, 
under the instructions of the Court, that the defendants in the con- 
duct of their business habitually and continuously allowed and per- 
mitted various amounts of vegetable refuse to be strewn out into 
the entryway of the defendants' premises and on the sidewalk imme- 
diately in front thereof, and if you further believe from a preponder= 


ance of the evidence under the instructions of the court that at 
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and before the time of the occurrence in cuestion there were ecertain 
onion tops or other vegetable refuse from the defendants' store upon 
the sidewalk immediately in front of said store and that the came 
under all the facts and circumstances in evidence in this case, con- 
stituted a danger to persons, including the plaintiff, stepping from 
said entryway platform to the sidewalk while using ordinary care for 
their own safety, and if you further believe from a preponderance of 
the evidence under the instructions of the Court, that the defendants 
in the exercise of reasonable care could have discolvered such onion 
tops or vegetab&e refuse, if any, an d could have removed the same 
from said sidewalk and had e reasonabis time and a reascnable oppor- 
tunity to do so, and if you further believe from eae preponderance of 
the evidence, under the instructions cof the Court that the defendants 
negligently an d carelessly failed to discover and remove said onion 
tops or vegeteble refuse, if any} and in so failins if they did so 
feil, were guilty of the negligence charged in Count 1 of plaintiff's 
complaint, if so shown by a preponderance of the evidence, ané if 
you further believe frog a preponderance of the evidence, under the 
instructions of the Court, that as a direct refult of such negligence, 
if any, on the part of the defendants, the plaintiff slinpec, fell 
and wes injured and damageé as charged in said count, and if you 
further believe from a preponderance of the evidence, under the in- 
structions of the Court, that at and at all times before the occurr- 
ence in question the plaintiff exercised ordinary cere for her own 
safety, then in such case if shown by ea preponderance of the evidence, 
you. should find the defendants guilty. The Court instructs the jury 
that if you believe from 4 preponderemce of the evidence under the 
instructions of the Court, thet the defendants in the conduct of 
their business habitually and continuously allowed and permitted 
various amounts of vegetable refuse to be strewn out into the 
entryway to the defendantst premises and on the sidewalk igmediately 


in front thereof, and if you further believe from a preponderance of 
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and be= 
fore the time of the occurrence in question there were certain onion 
tops or other vegetable refuse from the defendants" store uphin the 
sidewalk immediately in front of ssid store, and that the same umer 
all the facts and circumstances in evidence in this case constituted 
a danger to persons, including the plaihtiff, stepvpins from said 
entryway platform to the sidewalk while using ordinary cere for their 
own safety, and if you further believe from a preponderance of the 
evidence, under the instructions of the Court that the defendants 

in the exercise of reasonable care could have discovered such onion 
tops or vegetable refuse, if any, and had a reasonable time and a 


reasonable opportunity to have given plaintiff a warning of the 


presence thereof, and if you further believe from a orevonderance 
ef the evidence that the defendants negligently and esrelessly 
failed to give plaintiff such warning and thet in so failing, if 
they did so fail, the defendants were guilty of the negligence 
eharged in Count 2 of plaintiff's comolaint, if so shown by a pre~- 
ponderance of the evidence; and if you further believe from a vrepon- 
derance of the evidence: under the instructions of the Court, that, 
as a direct reSult of such negligence, if any, on the part of the de- 
fendants, the plaintiff slipped, fell and was injured and demazed as 
charged in said count, and if you further believe from a preponder- 
ance of the evidence under the instructions of the Court, that at, 
and at all times before the occurrence in question, the plaintiff 
exercised ordinary care for her own safety, then in such case if 
shown by a vrepondcrance of the evidence, you should find the de- 
fendents suilty." 

The criticism which apvellants' counsel make to this instruct- 
ion is that certain facts are therein set forth and that the court 
then, by this ihstruction, advised the jury that if these sre found 


to be true, that then defendants are guilty of neglisence. Counsel 


for appellants further insist that the hypothesis contained 




























ga : oe Be orn. #%2) 0% ‘3 
ned baz te ts pe “Pw09 out ‘to sno i ovstent og tohas +oomed. 
y r Retr oe “Ban 
nine ats at toe otew oredt no beasp “gt somerro90 ould to emt “ed 
aon ke ake Oot Oi 
ext hic e1ote 'edneb neve eat mort oouTer oldat ener zon¢e 20 


Rit . ae 


to fw eniee oi test baa eeeers blew to inom at ‘oddone 


are 


ar 
botus te anvo caso elit mt eonehive al eeomst amo f Bas ‘atest @ ed te 


wi) ty pea 
Bise mot? anteqote Mittal ont ‘patbufomt agree wt: oF i 


: rere wee 
barge oe ~T0% ‘BED vin tbp aunes oLidw ALewobte ott 8 rotate Wom pot pet 


“eatd to eouste hmogesg 6 mort evel led sods ww HOY tt yy ‘ shel te 
cree y wes 


; pC ha ‘oot fadé #xmod oft 20 cbinrakanh “on tebmy ,aon me 7 
dy Ge ye 


notao foun bovevoos tb owe bxves ete oidakeases to galt iorene' td 
, ry. Be 
2 bre omit eIdsnoaser B Regt bam Use te (Saison " oidad 


“oat to pabasen Fi vitdat siq nevis overt as ‘wimut togae ° 2 As * 


parr 


“ gomatehmogetq 8 mor evel led colts vor Tt bee hosted 207 


vlanelet-e haw vitnos i tye adnabae tab 0 ift dent “eo mob hy 
""b .gatftot on ct todd Ses gateraw dove Titintele ¢ ev. 
eorentinen odt to ytlive tev atnebaotob ed fist oe bt 
-o%¢ & Yd mwode or tk ,Satsfomoo a'ttitntale to & Fomrod nit 
-fo7er, 8 mott evelifed tester? soy Tt bre 90104 bre att to 90 ts 
etedd ,twod edt to exottonrtant off tebmy foonob ive ont’ ayy 
-eb eft to freq ett mo .ves Tt ,eoneatigen dove to tivter eben ¥ 
as bepameb bre hewimt aew Sts [tet (becette ttttmtale oie Ve shine 
-tebttoqeT¢ = mott avetfed todtcft soy th Bae .tavoo brea Ht BOs si 
tea tent , trod oft To smottourtect ont tebpy eonedive te OO = 
ttitntels edt ,motteoup at sometrio00 oft exoted vomit iis ta" 


Ti seso fora nt nedt .ytetse awo tod tot stse yisntito hes. ror 


ee it” 
; 
ve 


Ley 


~ob edt batt biyonte roy ,eonebive eft to sonaré broqget¢ B ve i “ 

* tiie ate 

stowrtent etd? of oxfam Leantroo 'atmal fecqs Molrw matott rb int 
tusoo oft tedt brs Attot toe atetedt ers etost atstroo tant on 

bayot ete oeett Ti tat yt ott heatrbe .foltovxrtedt atdt va | u 
Lon mrro -oomsptiaen to ytliinea ste etmabooteh nedt tart erat oe 
bentetnoo ateodtoryd ont tomt tetent radtast 2: 





sb 


in this instruction is not supported by the evidence. In our opinion 

the evidence in this record warrented the giving of this instruetion 

and we have exemined the several. cases cited and relied upon by 

appeliant in support of their contehtion, viz: West Chicago St. 

Ry. Co. v. Winters, 107 T1i. App. 221; Aaron Co. v. Hirschfeld, 

69 Til. App. 205; Cummings v. Drennan, 155 111. App. 165; Byrne v. 

Marshall Field & Co., 142 Ill. App. 72 and Tripoli Savings Bank v. 

Sehmadt, 135 [11. App. 375, and fimd thet the instructions reviewed 

in each of those cases were different to the instruction complained 

of here. Furthermore, the record diskhioses that counsel made no 

sueh specific objection as is now urged in the trial court, but in 

reply to the court's request to state their objections to the trial 

court before the jury was instructed, stated they had none, Appellants 

are therefore precluded from now raising these objections in this court. 
Finding no reversible srror in this record, the judgment of the 


Circuit Court of Kane County is 2ffirmed. 


Judsment Affirmed. 
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STATE OF ILLINOIS, i 
ss. 


SECOND DISTRICT I. JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 


for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 


certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 





Appellate Court, at Ottawa, this day of 


in the year of our Lord one thousand nine 








hundred and thirty- 








Clerk of the Appellate Court 


(73815—5M—8-82) -2Bbo7 


, oom eo ital 
al FS a 
hn he sa: 

iw 
} 
H 
: v7 
, b 
oe 
& 
t 
’ 
> 
rk =: 
~ : ‘ 
Ds a. os 
. 


tt eo eee 





f 
iil Yo ofat@ alt to tee Be fe 
POET YY i t (otro oY Th yao aa ae 


1 town viperetae tn] 


wt) Us ee) apatisig? 
“tet Hosxenort) 9, 


- es ey 


ritids bow teil 








AT A TERM OF THE APPELLATE COURTS Pd, 
: | 


Begun and hele at Ottawa, cn Tuesday, the fourth day of February, 
in the year of our Lord one thousand nine hundred and thirty- 


Six, within and fcr the Second District of the State of Illinois: 


Present -— The Hon. BLAINE HU?PFMAN, Presiding Justice. 
Hon. FRANKLIN R. DOVE, Justice. 
Hon. FRED G. WOLFE, Justice. 


JUSTUS L. JOHNSON, Clerk. 


RALPH H. IESPIR, Sheriff. OG Q 7 A 6G 5 1" 
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BE IT REMEMBERED, that afterwards, to-wit: On 
FER 10 1936 the opinion of the Court was filed in the 
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IN THE 
APPELLATE COURT OF ILLINOIS 
SECOND DISTRICT 


Oetober Term, A.D. 1936. 


JOHN BUFO, 


Appelles, 
APPEAL FROM THE CIRCUIT 
v. 
COURT OF WINNEBAGO COUNTY. 
METROPOLITAN LIFE INSURANCE 
COMPANY, a Corporation, 


Appellant. 





DOVE, d. 


o 


This action was commenced before a justice of the peace, th 
plaintiff seeking to recover damages under the provisions of an 
insurance policy issued by the defendant to the plaintiff, which 
contained a provision obligating the defendant to pay the plaintiff 


$10.00 per month if the plaintiff became totally and permanently 


2: 


disabled, as the resuit of bo@ily injury or disease occurring an 
originating after the issuance of said policy, so as to be 
prevented thereby from engaging in any occupation and performing 
any work for compensation or profit. Upon appeal a trial was had 
in the Circuit Court, resulting in a verdict for $405.66. The 
court required a remittitur of $61.56 and rendered judgment agai nst 
the defendant and in favor of the plaintiff for $344.00. That 
judgment was subsequently reversed by this court. Buffo v. 


Metropolitan Life Ins. do. 277 Ill. App. 366. This court RLld 


= 





















TS OH ACHEOA 
GH? WI ae 
QIOULIZI FO TAVOO ATALIZIIA 
 MOISTeIG auooae 
“sel .O.A ret redoteo 
eelleqaa 
TIVOAIO BHT MOST JATIA | | er 


.YTHUOO ODAMAMUIW IO TAUOO a 
: UOMARUEMI ZVI MATTAOW 
MOLTSTOGION & « 


-tagiisgga 


RK iS CREA AE HA, ML RR oe ES EE ae EN INEPT RC COT EN 0 PEEL SRNL ONES OD AIREY AO MEM eS ES we 


edt ,s0seq sdt to sotteu{, 5 ‘ gtoted ANE, asw welies’ ob 7 
as to emctaiverq sdt tebay aegamad tevoost oF gitblese 3 

goidw titetele edt ot tasbastet sdt yd bevnal yotLog § ° 
Ttivatela edt ysq ot dneheotsd edt auttegifdo motelvota P 
qitnensmrsec bas yLlstosd amsoed Titntsla eft ti dtwom noe ¢ 
bas geitivooo easseth to yruujat ylilied to ¢iueet edt as , I 
e¢ ot se oa ,yoilog bisa ke soneyeet edt tetts gatt oc 
gaimrottes bas noitsqyooo yas ae gilgsyme mort ydéxedt 
bed ssw Ieitt « Lseqqs acqU .tltoxq to solttsenequos ‘tot 3 | 
nT .80.200$ tot totbuev s at yatiiuest , trod tlwouto al 

fac ings tnomghst betabaer bas 88.18% to xwélttinex = betigpes Pumee 
ted? .00.8883 rod Yiidatslq odt Yo tovat ai bas tasbaeted. eal! wi 

-v olle@ .tawoo alfdé yd bestevet vitasupesdie. asw some | 

eine tawoo aid? .88 .ogA LOT rvs “oo -antk othe ast 


~£- 





‘thet the policy which forms the basis of this suit was a total 
disability policy as distinguished from an occupational disability 
policy, and that it was incumbent upon the plaintiff to prove that 
he was totally and permanently disabled by the injury which he 
‘received se as to be prevented from engaging in any occupation and 
performing any work for compensation or profit. We stated in our 
‘former opinion that the record disclosed that the plaintiff below 
‘had confined his proof solely to that of demonstrating that he was 
unable to perform the duties incident and necessary to that of the 
business in which he was engaged which was that of selling fruit 
and vegetables at wholesale and retail, and that there was no 
attempt to show any inability to engage in any other occupation 
or from performing any other work for compensation or pfofit. The 
judgment was therefore reversed ad the cause was remanded for the 
reason that the judgment was unsupported by the evidence. 

Upon the second trial in the Circuit Court, the jury found 
the issues for the plaintiff and assessed his damages at #@@ $480.00. 
Upon this verdict judgmentwas rendered and the record is again in 
this court for review. 

The defendant below, appellant here, offered no testimony 
upon the trial below. It appears from the evidence that gqpellee, 
prior to December 6, 1930, was engaged in the wholesale and retail 
fruit and vegetable business in the City of Rockford. In connection 
with his business he hendled barrels, sacks, boxes, crates and 
baskets. He bought car loads or part of car loads of fruits and 
vegetables from different wholesale firms and distributed them by 
truek. On December 6, 1930, appellee was riding in one of his trucks 
which was then being driven by his son. The driver suddenly applied 
the brakes in order to avoid a collision anc appellee was thrown 
against the windshield, causing the pack of his right hand to be 
severely lacerated. The attending physician described the injury 
as an incised laceration of the right hand, which extended through the 
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skin, superficial and deep facia, the tendons, tendon sheaths 
and through the arteries, vessels and nerves. That he sutured 
the tendons, which required thirty-five or forty stitches, re- 
paired the sheaths and put the hand on a splint. Subsequently 
the hand and forearm became infected and pus was discharged from 
the wound for four or six weeks. The cut then healed and the 
infection disappeared. Thereafter the hand became stiff, the 
fingers were fixed and appellee could not flex them, the muscles 
of the hand and forearm became shrunken and atrophied as did also 
some of the muscles of the upper part of the right arm. Thig 
witness further testified that appellee's injury affected the 
right hand, that it did not affect oo left hand or arm and his 
right shoulder was not affected. That appellee was able to do, 
after the injury, the same things that he was able to do before the 
injury except xmak he could not use to advantage hie right arm. 
That since the injury “he is a one-arsied man and I would say the 
injury was limited to the entire right hand ana arm." Appellee 
téstified that his left art was in no way affected and was as 
good as it ever was and that he could flex his right elbow and 
that he cpuld use the upper part of his right arm and shoulder. 
The record further discloses that during appellee's direct 
examination his counsel inquired of Bim what he had done about 
securing any other work in any of the shops or factories in 
Rockford and he replied that he had tried to get a job as a 
watchman. Counsel for appellant moved to strike the answer. the 
court, without ruling on this motion, inquired of the witness 
whether he could do a watchman's job md apellee replied that he 
would have tried. He was then asked what happened when he tried, 
and he answered: “They told me they couldn't use me." The court 
then inquired: "Did you start in anywhere?" and appellee enswered;: 
"No, they wouldn't give me a job." The court then inquired: "Could 
you do a watchman's work?". The witness answered, Wo", Counsel 
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for appellant moved the court to strike the answer. The court then 
said; "No, he says he can't do it. There isn't any use of trying 
issues not in here. The only question is, is this man totally 
disabled." OQver objection of counsel for appellant, counsel for 
appellee was then permitted to ask the witness whether he wes able to 
use a pick, whether he eka SS tae in his hand, whether he could 
handle a wheelbarrow and was then asked to "State if there is any 
kind of physical labor that you can do physically, that you are 

able to do at this time?" The witness, over counsel's objection, 


answered; "No, I could take angpell shoe strings with a sign on my 


back if my wife would have let me. That's the only thing that I 


know of I could have been able to do right now." The court struck 
the reference by the witness to his wife. 

Appellees, in addition to calling the several witnesses who 
testified upon the previous hearing, also called Dr. Egbert W. Fell, 
A.M. Monks, M.E. Carlson, and Richard Ledgett. Dr. Fell testified 
that he was a specialist in nervous and mental diseases and examined 
appellee during the noon recess of the day the cause was being tried 
for the second time. That the examination took about one hour and 
disclosed that appellee had a paralysis of the right forearm and hand, 
with atrophy of the muscles of the forearm. That apvellee had a 
contracture of his right hand, but that his thumb was free and 
movable, that he had a tremor of the right hand and an anesthesia 
to pain cover a portion of the right half of his body, except the 
head and nesk. He further testified that appellee's hearing was 
all right, heart regular, blood oressure normal, that he could 
Taiss his right arm and there was nothing about the condition of 
his body which prevented him from using his left hand and arm freely. 
That he could perform physical manual labor limited only by the fact 


that appellee had but very little use of his right hand and that 
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parts of his body on the right side were insensible to pain. 

A.M.Monks testifted that he was the employment manager of 
the Barber-Coleman Company of Rockford and that within the past 
few months before the second trial, appellee came there and asked 
for work. M.E.Carlson testified that he was purchasing agent and 
employment manager of the Rockford Drilling Machine Company and 
that he had seen and observed eppellee once at the office of his 
company. Richard Ledgett testified that prior to December 6, 1930 
he had had business dealings with appellee for a number of years. 
That they would split cars of produce and that appellee would 
dispose of his part. That he had not observed appellee working 
since December 6, 1930. 

In our former opinion we said: "An examination of the record 
in this case discloses without controversy that the appellee 
confined his proof solely to that of demonstrating he was unable 
to perform the duties incident and necessary to that of the wholesale 
and retail fruit and vegetable business. There is no attempt made 
to show ay inability to engege in any other occupation or from 
performing any other work for compensation or profit. Under such 
state of facts this court is of the opinion that appellee has not 
proven he is totally and permanently disabled by the alleged injury 
so as to be prevented from engaging in any occupation and perform— 
ing any work for compensation or profit, in accordance with the 
terms of the policy". The competent additional testimony offered 
upon the trial, the record of which we are now reviewing, does 
not supply what we said in our former opinion must be shown befae 
there could be a recovery under the provisions of the policy sued 
on. 

In our opinion the trial court should have granted appellant 
e. new trial and for that reason the judgment of the Circuit Court 
is reversed and the cause remanded. 


JUDGMENT REVERSED AND REMANDED. 
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STATE OF ILLINOIS, } 
ss 


SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court. in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 
of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 
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Begun and hel¢c at Ottawa, cn Tuesday, the fourth day or February, 
in the year of our Lord one thousand nine hundred and thirty- 


Six, Within and fcr the Second District of the State of Illinois: 


Present -- The Hon. BLAINE HUFFMAN, Presiding Justice. 
Hon. FRANKLIN R. DOVE, Justice. 
Hon. FRED G. WOLFE, Justice. 
JUSTUS L. JOHNSON, Clerk. 
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IW THE 


APPELLATE COURT OF ILLIHOIS 
S20080 GISTRIOT 





October Term, a2. DB. 1835. 
IO OL TOLLE CI I LS TLIO, EEL A ETN CON A ATE, IY CPI RE PON ARES CIN EEN OT OEE  A ~1 GI P  A AO G g , 
HELEN F. HAYES, 
Ve 
ANDREW H. RYAN. 


APPEAL FHOM THE CIRCUIT 
COURT OF OGLE COUNTY. 





DOVE, J. 


This suit was brought by Helen Heyes ageinet Andrew H. Ryan 
to recover damages eustained by her as a result of a collision of 
the automobile in which she waa riding with an automobile belonging 
to the defendant. The issues sade by the complaint and answer were 
submitted to the court for determination, 2 jury having been 
waived, resulting in a judgwent for 96500.00 in favor of the 
plaintiff and the record ig in this court for review by appeal. 

The evidence discloses that 2 public gravel road, know as 
the I. G. trail intersects an unnamed public gravel road in the 
Unincorporated village of White Rock in Gules County. The I. G. 
trail approaching the intersection from the west runs in ean 
easterly and weeterly direction until within several hundred feet 
ef the intersection, at which point it starts to make a gradual 
curve in a northeasterly direction. fhe unnamed gravel road runs 
straight north and south. Appellee lived with her husband anc 
three children about one mile from the intersection on the 
unnamed gravel road and on the afternoon of August 16, 1934 


between five and six o'clock, she, accompanied by her husband, 
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deft their home in their Paige sedan. Melville Hayss, the 
husband, was driving anc they proceeded slong the unnamed gravel 
Toad in & southerly direction. Appellant's automobile, driven 

by Doneld Garcia, was travelling along the 1.0. trail going in an 
easterly or northeasterly direction. The automobile in which 
appellee was riding, a8 it approached the intersection, was on the 
left of appellant's automobile and aposellant's autemobile was on 
the right of the automobile in waich appellee was riging. Mr. 
and jive. Hayes and Garcia were the only occurence witnesaees and 
according to the teatimony of Mr. anc lire. Hayes, they had, from 
& point sixty to seventy fest north of the intersection, e« clear 
and unobstructed view of the I.0. trail for a distance of several 
hundred feet west of the intersection, thie being the cireetion 
from which eppellant's automobile was approaching the intersection, 
that when they were within fifty or sixty fest from the inter= 
section, they looked both east and west but saw no automobile and 
that they again looked eset and west ae they approached the 
intersection, but again eaw no automobile. dr. and Mrs. Hayes 
further testified that they did not step as they epproached thes 
interssetion, but entered the intersection in second gear at a 
speed of from eight to twelve miles per hour, and that their car 
reuained at that rate of epeed and in second gear until after the 
COlliision. Xr. Hayes testified that he first saw and heard 
appellant's automobile when the front of his car kad entered the 
iatersection and that appellant's autowsbile was travelling at 
that time at the rate of sixty or seventy miles per hour. Theat at 
that time appellee called to her husband to “lock out", and 
thereupon Mr. Hayes accelerated tie speed of his ear. In the 
Opinion of appellee, appeliant's car was about seventy-five to one 


hundred feet away when she first sew it and was travelling about 
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| sixty miles an hour, Donald Garcia, the driver of appellant's 
“20 
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Gar, testified that he was « medical student at Northwestern 
University, twenty-five years of age and on August 16, 1934 wes 
“ariving for Dr. Andrew Ryan. He further teatified that when he was 
| anous ene hundred and seventy-five feet west of the intersection 
he was driving his car between thirty and thirty-five siles per hour 
and that it was at this time thet he first observed the Hayes oar 
as i% approached the intersection. That the Hayes car, at that 
time, was fifty or sixty feet north of the intersection and travelling 
at the rate of twenty or twenty-five alles per hour. Gareia further 
‘testified that the Hayes ear had sot procesdsd wore than seven or ten 
feet from the time he first observed it before it started to slow 
Gown and that when it started to slow down it waa forty-four feet 
from the middle ef the intersection. That when the Heyes ear had 
reached & point thirty-six feet from the center ef the intersection, 
it wae going between fifteen and twenty miles per hour. That when 
it had reached a point thirty feet from the intersection, it was 
geing ten to fifteen miles per hour anc continued inte the inter 
section at about that rate of epsec. Gareia further testified that 
when he firet saw the Hayes car he tock Bis foot off the gas 
accelerator, but that there was a slight decline so that his car did 
not slow up bub very little, if at all, and that it continued at 
approximately thirty to thirty-five miles per hour until 14 reached 
& point ten feet from the intersection, when appellant's car was 

at this place, that is ten feet from the intersection. Garcia 
testified that the Hayes car *wae juet going over the read* and 

that he, Gargia, applied the brakes to Kis esr end thet Rie ger 

slid for about seven fect before his car hit the Mayes car, and that 
after the impact, his car etonped imusdiately but was carried by the 
impact ninety degrees to the right. ‘het the Mayes car continued 
for sous distance end wee slightly toward the east anc then turned 
over on its left side. Garcia further testified thet e few seconds 


after he first observed the Hayes car, 26 noticed that ur. Hayes 
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hesitated at the oroasing, weaning thet the speed of the Mayes car 
"slowed up enough to where ny) pudguent told me to go on shead that 
he waa going to let me by and the mext thing I knew I was going on 
tep of the road, and the next thing I thought was that I could still 
get past end thet he slowed up agein end I wae almoet on top of it 
end I put on my brakes and I slid almost seven feat and I was into 
his side", 

The evidence further ciscloses that both reads were graveled 
and in fair condition on the day in question and the gravel portion 
ef each was fourteen or aizteen feet in width, ‘The day was clear 
and the ronds were dry, There were no stop signs cx signals of any 
kind at the intersection and appaliee end her husband were both 
familisr with the lesality end with the intersection. Various 
photographs showing the intersection, the highways aw» they approach 
the interseotion ond various views of appelles's oar were admitted in 
6vidence and from the record we have examined these several 
photographs. 

it 49 insisted by appelland that hie automobile, under the 
law, hed the right of way ovore the automobile in which appellees 
was tiding at the interssction omd that therefore thers gan be no 
Fecovery. The Statutes of our Gtiete, Suitheifurd [11]. Rev. Statute, 
Ghap. 954, Paragraph 165, provides: “Except as hereinafter provided 
moter vehicles travelling upon public highways shall give the 
vight of way to vehicles approaching along intersecting highways 
from the right and shall have the right ef wey over those 
approaching from the left*. And in connection with this contention, 
counsel for appellant calle our attention to the oeses of Singer v. 
Gross, 257 Ill. App. 41, and Riddle v. Mansager, 254 111. app.@8. 
We have examined these cages, but do not believe they are eppliceble 
to the fecte es disclosed by the evidence in this record. Gounsel 


atm 



























an Tae Sets ae 
tadd dave go 9% of, sm, Dips soemphut} a 
80 gnioy nau 1 wordt gukde tune edit das om tol OF toy @: 
{Lite pleco 1 sadé sow Siguods I guide sues eds bRA af 
th Re gat ee tennis par Jf ban atage op bowels 10 
I ofnk ogy baa doe meyer teowl= bile I bps eedovd one 





: iy om, ve 
he a aT tis Cie a Waid meh 
| ene gam ase aps faut emencontp seat sami Bs 
a 0. Kevany 99 one moteneup at yab ot 0 2 Pikhaoe 4 


y am mt 
> yas Ye wien co ice gore, on PF: erent se ” ah Bo 





| 

| ‘gertequs, do btn ay ef bdeworue one reve eo", 0 bo 0 fyi M | 

| : on.ed neo SEnAs ototeTeds Fads bax eohtoougssml oot 4 a = 
| PTS QMO GLI STainde tod yotete mo 2 eoutase ‘ott cney 

ey rly a 


. 

| 

| besivarg tet lanieved au sqooxa" reabivors 4208 Faia, 3. 
| 

| 


r pa ao» 


_ edt avty Lissa ayomigtt obkdug moc patti fevers 
eponmte yaisooutadat yoole sntseactyas av foldey 68 PR 
ocd xev0 Yaw To dMgtz el oven Lads one | 


: a: vr 
inh vy a ‘i 


Oe dart B e 
eiolinmsneo elid dtiw anisveanen af dma "tte ald word pak x 
Mt KE 


+¥ tognte to avgey eds of netraesee Ue elise tna stovge 1 


al ms Ber 

-8.qGA {11 PSS ~mOyMEmAk .¥ OLdbsst es Piha ore iy: 
akdsvtigga exe yes evetted tam od dae nase eves a $ ve ) 
ay ee hae a : 


fsomod .bregen afae at eomepive at Ww henafondb on afoah 


aabed v® an 





por “ 


rae 
te ea yaaa eRe eee. 


4 
‘Wiodde ter) af wee 
' < f ie 
ij | LL ne A hl 
| oa, at Niet 
ee oe 





for appellant insists thet the evidence conclusively shows that the 
automobiles involved in this collision reached the intersection at 
approximately the same time. We co not think the evidence so shows. 
When Garcia first saw the car in wilch appellee wae riding, it was 
only fifty or sixty feet nesth of the canter of the interseetion aid 
travelling at the rate of twenty or twenty-five miles per hour while 
the eppellent's car was then approximately one hundred seventy-five 
feet west of the center of the intersection. Garcia himself 
testified that when he was ten feet weet of the center of the inter- 
eection, the Hayes car was just going over the road. The Hayes car 
reached the intersection first andi what was said in Heidler Hardwood 
Lumber Go. Vv. Wileom, 243 I11. app. 583, is applicable. "It would 
seem to be Glear that the statute does not wean that the driver 

of a vehicle : proaching an intersection must yield the right of 

way to one approaching the same intersection at his right without 
Fegard te the distance that vehicle musy be from the intersection 
when 1t reaches it or to the rates of speed 2% which the two 
vehicles are traveling. When the driver of a vehicle approaches 

an intersection and he sees another vehicle approaching from the 
right, at a greater distance from the intersection and at a speed, 
such, that, in the exercise of due care, he believes he will be 
across the intersection before the vehicle sappreaching from the 
Tight reaches it, then, in our opinion the latter car is not one 
*‘appreaching from the right' within the weaning of the statute so 

ae to require auch driver te stop or yield the right of way." It 
wag also stated in Salmon v. Wilson, 227 Ill. app. 288, st page 

288: “While the statute gives the right of way to vehioles 
approaghing along intersecting highways from the right over those 
approaching from the left, it manifestly does not intend to confer 
that right regardless of the distance approaching oars say be from 


the point of intersection". In the instant case the ariver of the 
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Gar in which appellee was riding nad a right to aseune thet 
appellant's car was being driven with due care. The evidence dine 
closes that both Mr. and krs. Hayes looked toward their right and 
saw no Gar in the highway and that they could see for a distance 
of severe] hundred fect west of the intersection. hey therefore 
were warranted in concluding that there was no danger in their 
proeseding to enter the intersection and that they had entered the 
intersection when they again lovwkec aia for the first time saw 
appellant's car appronching the intersection at a speed, in the 
Opinion of wr. and Mrs. Heyes, of at ieast sizty miles per hour 
and at &@ speed in the opinion of Hr. Garcis of thirty or thirty- 
five miles per hour. fhe trial court head « superior advantage 
over this court in determining «here the truth ley and from an 
@xomination of all the evidence in this record, we are inclined 
to the opinion that the findings of the trial court, that the 


‘aziver of appellant's car wae negligent and that appellee was 


not guilty of contributery negligence, are sustained by the 
greater weight of the evidence. 

It is next insistec thet the court admitted improper 
testimony upon the trisl. The testimony conpleined of is that 
of Dr. Lueas, Dy. Yonkers and Dr. Smith, vho eure permitted by 
the trisl court to express their opinions as te thy permanency 
of appellee's injuries, and sleo thet there wae « cas6al relation 
between the accident in question and the injuries which appellee 
Claimed te have suffered as a result of the collision. It is alse 
urged thet the trial court erred in permitting sppelles to answer 
the question; "Will you please etate whether or net there wae any 
Gifference in the pesition of your womb before and after the 


aceigent?* Her anewer was: “I knoy 1% was down.* 
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The record disclosee that competent medical witnesses who 
examined appellee following the injuries testified without objection 
that the injuries appelles sustsined were internal and of a perma= 
nent nature, and in our opinion the objections of counsel for 
appellant to the questions propounded to Dr. Lucas, Dr. Yonkers and 
Dr. Smith, the physicians, or te mpellee were properly overruled, 
Wolzek v. Public Service Go., 542 Ill. 482; Kimbrough v. Chicago 
City Railway Co., 272 11]. 71; iets v. Yellow Cab Co., 248 Ill. 
App. 608. 

It is finally insisted that the judguent is excessive. The 
evidence ciscloses that a pelles was thirty-five years of age at 
the time of the aceident, the mother of threes children and that 
her husband is a farmer enc she was engaged in performing the 
usual house work of such « household. Ths record further discloses 
that she incurred doctors’, nurses’ and hospital bilie aggregating 
$2,243.00, and that she has been practically incapacitated since the 
accident. From all the evidence we are wneble to say that the 
judgment is excessive. There is no reversible error in the record 
and the judgment of the Gircuit Gourt of Ogle Gounty is therefore 
affirmed. 

JUGGAENT AFFIRMED. 
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STATE OF ILLINOIS, 

SECOND DISTRICT fs I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Ilinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 


__in the year of our Lord one thousand nine 








hundred and thirty- 











Clerk of the Appellate Court 
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Begun and helc at Ottawa, cn Tuesday, the fea day or February, 


in the year of our Lord one thousand nine hundred and thirty- 


Six, within and fcr the Second District of the State of Illinois: 


Present -- The Hon. BLAINE HUFFMAN, Presiding Justice. 
Hon. FRANKLIN R. DOVE, Justice. 
Hon. FRED G. WCLFE, Justice. 
: Roy, A Ee 
JUSTUS L. JOHNSON, Clerk. O 3 dieike Giza 


RALPH fe GRSPER,: Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
FFR 10 1936 the opinion of the Court was filed in the 
tice S oLrree Of Said Court, in the words and figures 


following, to-wit: 
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’ COURT OF WHITESIDE COUHTY. 
KARL J. JONES and GLO JouES, 
Appéellente. } 
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John Peterson, while riding as « guest in an suteomobile driven 
by August Karl, was injursd shen the ear in which he wos riding came 
into collision with an sutemebile being driven by Clee Jones. 46 
brought suit ageinet Gleo Jones and her husband, Nerl J. Jones, 
resulting in a verdiot in his favor for $1506.00, upon which judgment 
Was rendersc and the record is Where for review. 

The evidence discloses that the accident scourred at an inter- 
section of a gravel road and Houte 88, about two miles south of 
Rock Fails. August Karl was dviving his Ford Goupe south on State 
Route 88, secompanied by Peterson and upen arriving at the 
intersection of the gravel road, Karl ceciced to turn around am. go 
beek north to Reck Falla, and in order to do this, he turned ta ths 
west off of the pavement and then turned east coress the pavement 


in order to aske a "YJ" turn. It is the contention of apreliee that 


ie 
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the ear in which he wag riding after aging the turn, then proceeded 
‘north on the right or east side of the pavement and thet the gar 
driven by appellent (lec Jones, which wae going in « sowtherly 
‘ahzeotion, fan into the left or vast aide of the our in which 
appellee Was xiding, It ia the contention of anpellanta that tha 
ar im which appelles was riding turned off the patement in front 
of them to the sas and then condbuek to the ouveuiont end started 
@iveotiy acroer the sevenent, in front of orpellantt+ cer to the 
west, and it ware at thie time thet apoellent!s automobile, travelling 
in its own traffic lane, struck the other car on ite right side, 
auring it to tum over. 


The evidences ia conflicting and insemuch es the judgesnt oust 
; 


| 

be reversed for the reeson horfinafter etntecd, it is unneceasary for 
s to geview ths testimony of the eeverel witnesses. 

| The first witness oelled by appellee wee Jesee 6. Jaquet, who 
testified that the eccident occurred about two o'clock on Sunday after 
moon, April 39, 1974. Thst Bouts 38 rune north and south and the 
‘@eevel road intersests it rumsine straight cast snd west anc she 
place of intersection is comsonly a.lled Geldar's coowners. ast the 
witeese wee driving an Essex coach south on Route 9, golag shout 
thirty siles ser nour and notiesd the ford Gowns im which a pelice 
was ricing in front ef the cer thieh the witness was Gyiving. “hat 
there iz a gae station on the east side of t6° hawd rosd sbout a 
quarter of a mile worth of the tntermection and thet about forty 


Fods norta of the gas station, apprlisnt's csaz, ¢riven by vrs. Jones, 








psed the witness gcing at a epsed of shout eixty miizse per heur. 
That the @ar in whieh @»pellee was viding wan eaet of the black center 
and going north at the tiwe ef the collision, end the cer of 
Bppéllsnts wen astride the vleck line ani struck the oar in shich 
‘appellee wBe riding @n the left wand side, ecusing it t¢ turm around 


d upset. Upon oross exsuinetion this witness wos hanced & paper 
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marked for identification as defendant's Exhibit No. 1, and the 
witnese identified his signature thereon. after the eross examinations 
Was conglucec, Vr. Wing, one of appellee's counsel, sought to ree 
examine the witness ang the record diseleses that the following 
took place. Hr. Ludans represented aypellante: 
"MR, WING) @. I notice at the foot of tale paper this is a 
signature H.R.Johnaon witness. 
"UR. LUDENS: I object to that. the statement is not in 
evidence. 
SYTHE GOURT: Objection sustained. 
“ER, “ING: Ke hae examined enough about the contents of thie 
instrument. 
"THE COURT: Ho. He has not. 
"SR. SING; G. Ig that the man that stands over there who 
brought shia inetrument to you? 
"ER. WUDEHS: We object to that ae imasterial. 
*THE GOURT: Objection sustained, 
“UN. WING: 3. Mr. H.R.Johnson ~ = - 
"NR. LUDEH: We object to the remarks of counsel and move 
they be stricken. 
‘THY COURT: Susteined. 
"ER, YEG: Q. You know Hr. H.H.Johnaon? 
"UR. LIOENS: We objeet to that sataieibaink, 
STHE COURT: Objection sustained. 
9h, WING: G. Thais wan that has been pointed out here, when 
did he first come to eee you about this instrument? 
"HR. LUNES: I objeet to that as iasaterial. 
"THE COURT: Objection sustained. | 
"HR. WING: If your Honcr please, - ~ = 
"TRS GOURT: Obj ection sustcined. 
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UR. WING: @. You ssy that thie aan that brought thie type- 
written peper to you was there beforsy 

PUR, LYUGNS: We object to that ee there naa bean notaing 
gaia about that. 

OER. WING; There han deen. 

"Tis GOUNT: Gojaetiva suatained. 

808, WING: And Se gala taa§ the Btasencnt was written out 
in long Rend and thea was orougat baek and that as didn’t read 
4% bat be signed it. 

SHR. LUDENG: Wo ebjact to the rewerks of counas] and wove 
they bs stricken. 

"Mit, Win: Tost ig exactly what ne suid about it, and we are 
entitlad on sadivect to that cross examivimiion. 

#3. how thie paper aerked !Deieneant's Uahiviy 1! wae 
brought beck to you by thie wat alter ke wee fivet there and saw 
you, wasa'y it? 

WA. Yes, six. 

"%. How long wae he there before that? 

"A, He wae there on & Tmescay night after the agcicent on 
Gunday. | 

¥q@. And that would be twe daya after the sccicent he was there? 

"4. Yes, ely. He aunted we two daye before he found as. 

"SR. LUDENG, We ehjeet to that snd move that be stricken. 

*TRE QOUNT: Gbhjeetion sustained. 

"8h. BiG? Q. He wae there two days after the sacicenti was 
Kd. OF Bra. Jones there. A. SO, BAP 

*G. And then he esked how thie accident happend? 

"MH. LUDKHS; I object to that. 

“PEE GOURT: Objection sustained, 

“am, WING; We have a vight to go inte thie if they ate golny 


to swap inatruwents over night. ‘Thay took it in long hana, anc 
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when he bfought it back in typewriting we cught to know about it. 
This witnees will not be on the witness stand when they atteupt 
to offer it, 1f they do attempt tc offer it, and we are entitled 
to know ali of the rus gestee enc surrounding circumstances of 
this paper thet they had marked for identification. 

"THE GOURT: Not on the vontents of tae document before it 
is offered. 

MR. WING: I au not asking a word about 446 eontentsa. He has 
brought out, of did om orsas examination by Lis own question, that 
this is not the paper that was writien out ia long head when this 
man Johiigon was there two nights after the accident, Now, we are -- = 

SHE GOURT: Aas toe the aatsersx he brought out you siay eroas 
axanine, 

SR, WINGi ‘That ig ali I desire to do. 

Gus GOURT: Just as to those utters. 

UR. WIG: That i¢ ail I shall go into. 

*%. Did you sign this paper he wrote wut, thxt paper he wrote 
out tee nights after the acolLaens? 

A. =F did. 

"Q. And then how egon did he come back with this typevrivoon 
peper warked ‘Defendant's Exhibi< i! for iLuontifiertion? 

“A. think shat was on & Saturdey, 17 IT am not misteien; 
twe or three days later. 

“Oo, Did he say anything as to whether he had writien it out 
OR the typevriter, or anything like ‘navi 

*BR, LUDEHR; We ebjaet te that ae imsateriel. 

un, WING: @. What did ke say? 

SUR. LUDSHS; We objet. 

YR, WING; This goss te the subjeet antter that he brought 
out. 


THE COURT: You mean abowi this instruments 
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“WR, WING; Yes. About this instrument. 

®THE COURT: He may answer that. 

*THE BZITWESS: A. He said that Ae typed 1% out so thet the 
insurance company ~- - - 

SR 

ATNE COUNT: Objection sustained. 


LiDENS: Be object to teat. 


UR. LUDENS; That is all you wented to eet before the jury. 

OAR. BING: It is not. 

*HR. LUDENS: Well, it is. 

“MR. WING: It is not, 

“MR, LUDENG; dust a minute. 

"RR, SING: Q. Well, then di you sign this efter - - - 

Sus, LUUENS: I would like to hawe the jury exeugec. 1 want 
to makes a mction rigat now. 

ETRE COURT; The jury may stand esice. 

Sati, BING; I ebjest to thet, your Homer. 

YTHE GOVRYT: The jury sey stand aside. 

xR. “IEG; 1 desire te be heard on that motion. 

TRE GOURT: That iS exactly it. Yhe jury may stand asids. 

(#hereusen the jury retire from the court room 
amd the follewing proceedings were bad in the 
ABSENCE OF THE JURY:) 

*CHE COURT; State your action first. 

"NR. LUGS: I desire te make & motion thet & jurer be with- 
dtawa and my geneon ie that the witness hes injected in here new 
that theze is an ineurante company. He had uo business mentioning it. 

"YR. FinG; Hobedy mentionea it. 

HER, LUDSWS: ‘This men juet mentioned insurance gompany. of 
sourse As got it before the jury. fhat ie whet he intended te de. 
That i@ what he is here for. 
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“87HS COURT; Whether - intended to or not - - « 

SRR. LUOUNG, Amyhos he did it. I make a motion to etrike 
the anewer awi cove to withdrew = furor at thie thme far the 
ESABON Guas the witnexs bas injected tha acttar of an ineursnee 
Company being invyolwad ic this gase. There ie no inswrance 
Company s% plaintiff sr de<endart. 

"THE QUUNT; The wotion to otrike is ellewed. Tus motion to 


Withdrae « jurcr is cenied.* 


The wegord further discleses that this exhibit was auoge= 
quently introduced in evidence by apcellantes and portiona thereof 
Pead to the jury and ia a statement made by the witneas Jaquet 
ae to how the accident ccourred. I4 appears to have been witnessed 
by 8.8.Jd0uneen and Jaquet's testimony dictleses thet he first saw 
Johsaen of Tueeday night after the secident on funday, that johnson 
Wrote tae atatenent ena om the fellowing Seturdsy eame back with 
Benibit Wo. i, whisk was tyoawritter 2nd dagust signed it. 
Counedity, inquiries uson reedirset exasination were teproper and 
the court consistantly eustsined tepeeted sbjsetions thereto, but 
Gounsel fer apeelles versieted and finally inquired of the witness 
what Johneon tcld him sbout the statewent, and ii was them teat the 
witnesk Feplied that he, dokuson, sald thet “he bea typed is so 
that the ineuyance company « « =" end at this poins sn objeution 
interrupted him and his sentence mas Bob Tinishe#aon mn = Fron 
& P@ecing of tile yecord, we gan net eeeane fhe conclusion tAad 
this etatiement, although it was promptly, stricken from the reooru 
by the Gouri, was made Geoases of the insietence of counsei for 
appelies in pursuing « course of improper conduct. Whether 
coumsei*s purnese LA waking theae inquiries was to bring to the 
attention of ine jury that a iasuwrance company was interested in 
ascertaining the facta in cenna@etion with the asckdent or not is 
imasterial. In justifieation ef his inquiries, counsel for 
appellee ingist that he was endeavoring to inquire into the satterx 
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ef the interchange of the typewritten statement for the handwritten 
Btatenent, and that anpeliew should not be penalised beeause the 
witness aside am unresponsive an’ insdvertent snewer. 42 BUpSSOrt 

of their coatemMtion thst the statenont of the wliness was harulees, 
@Ur attention 14 cxiled te the cases of Gpzes y. Suceman, 2b4 Ill. 

| App. 698; smallen v. avonson, 202 124. App. 541; Williams v. 
 Comaurete f2., 35% Ti. Wl; uorads Goal Go. v. Svan, 287 ILL. 
586; Munyan ¥. Bland, 264 111. Ang. 268, anc Wrislay do. v. Burke, 
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|—«*BOS T21. 260, We have examined these cases ond aleo Appel ¥. City 

| Radlecy Ode » 259 ill. B6iz; Bishop ¥. Chicago Jumotiom Ry. Co., 
S08 Ill, 63; MeGerthy v. Spring Vel ley Coal Go., 244 ILL. 473} 
iaery Gey Gooda Jo. v. De Hart, 120 Lil. apy. 844; Turner v. 

 Levangten Go#l Hintag Go., 16S 711. App. #5; Bunch v. Abbott, 256 


Tid, App. 33 ami dither +. Jeoffrey, 369 I11. 378, sited by appellamte. 


iM Ouk Opimion thie tteleuent of ths witness Jaquet was well 
adapted to intimets to the jury that aspellente were insured 
egpeinst liability and oalewlated ts influsuce ond prejudice the 
jury against appelinnia anc therafess, in view of the conflicting 
testimony found in this reoord, wa believe the cance chouwld bes 
sabaitted to another jury. 

The judguent of the Qirquit Cowrt of fPniteeice County ic 


reveresd ani this cause rasundsd fer sxother irici. 


REVERSED AND REMARDSD. 
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STATE OF ILLINOIS, 

SECOND DISTRICT fs I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause. 
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Erma Templeman, Plaintiff-Appellant, v. U. G. Usher 
and Nick Kish, Defendants-Appellees. | 


Appeal from Circuit Court of Sangamon County. 
January TERM, A. D. 1936. 


Gen. No. 8958 28383 1.4.6 


Prr Curiam: 

In the Matter of the Petition of Erma Templeman 
for citation for contempt of this court against G. G. 
Ginnevan, U. G. Usher and Nick Kish, respondents. 

And now comes on for hearing the petition of Erma 
Templeman asking that a citation issue, directed 
against G. G. Ginnevan, U. G. Usher and Nick Kish, 
requiring them to show cause, if any they have, why 
they should not be found in contempt of this court and 
punished therefor, for their part in filing suit on an 
appeal bond in the above cause and causing said suit 
to be tried in a Justice of the Peace Court and taking 
an appeal to the County Court of Sangamon County 
from the judgment of said court and for violating 
Rules 19 and 34 of this court and the law as applied 
to rehearings in this court. 

It appearing from the record in this cause that judg- 
ment was entered in the circuit court of Sangamon 
County on May 13, 1935, against said Erma Temple- 
man and in favor of U. G. Usher and Nick Kish, and 
that on motion of said Erma Templeman an appeal to 
this Court was allowed upon her giving a bond in the 
penal sum of $750.00 within 20 days, which time was 
extended by the court and a bond filed and approved 
by said court on July 5, 1935. 

The transcript of the record, abstract and brief in 
said cause were duly filed, and on October 1, 1935, an 
order was entered dismissing said appeal for failure 
of appellant to file notice of appeal in 90 days. Said 
cause is now pending in this court on a petition for re- 
hearing. ; 

On October 2, 1935, G. G. Ginnevan, attorney for 
U. G Usher and Nick Kish, defendants in said suit, 
commenced a suit on said bond in a Justice of the 
Peace Court, and failing to recover on the bond took an 
appeal to the County Court of Sangamon County, 
which appeal was dismissed before the cause came on 
for trial. 
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The stay of execution of the judgment was caused by 
the order granting the prayer for an appeal and the 
giving and approval of the bond by the circuit court 
of Sangamon County and not by any action of the 
Appellate Court of the Third District of the State of 
Tilinois. 

Respondents, by their action in suing on the bond, 
are not in contempt of this court for a violation of any 
of its orders and the prayer of the petition for citation 
must be denied. 
name v. UalTell Biggs. 


Same v. Gale McMillin. 

Same v. Fred Adair. » 6 
Same v. Omer Biggs. 2 3 
Same v. Roy Gunn. 

Same v. Herschel Biggs. 

Same v. Ernest Fortner. 

Same v. William Cain. 

Same v. Pern Cooley. 


Appeal from the Circuit Court of 
Coles County, Illinois. 


Ocroser Term, A. D. 1935. 
Gen. No. 8915 Agenda No, 4 


Mr. Justice Davis delivered the opinion of the 
Court. 

On July 23, 1934, separate complaints were filed by 
John Anderson, chief of police of the city of Charles- 
ton, with D. Laughlin, police magistrate of said city, 
charging appellants and twenty other persons with 
aiding, assisting and encouraging a breach of the peace 
in violation of Section 3 of the Misdemeanor Ordinance 
of said city. The only persons named in said com- 
plaints and interested in this appeal are the thirteen 
appellants. 

The defendants named in said separate complaints 
including the appellants appeared before the police 
magistrate in person and by attorneys and together 
with the plaintiff, the city of Charleston, entered into 
an agreement in writing, by the terms of which it was 
stipulated, among other things, that each of said cases 
was to be considered as a separate case so that the 
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City of Charleston, Illinois, a Municipal Corporation, 
Appellee, v. Harold Davidson, Appellant. 


Same v. Glen Shriver. 
Same v. Harry Ray. 
Same v. Dillard Hill. 
Same v. Carrell Biggs. 
Same v. Gale McMillin. 


Same v. Fred Adair. oe 8 3 


Same v. Omer Biggs. 
Same v. Roy Gunn. 
Same v. Herschel Biggs. 
Same v. Ernest Fortner. 
Same v. William Cain. 
Same v. Pern Cooley. 


Appeal from the Circuit Court of 
Coles County, Illinois. 


Octoser Term, A. D. 1935. 
Gen. No. 8915 Agenda No, 4 


Mr. Justice Davis delivered the opinion of the 
Court. 

On July 23, 1934, separate complaints were filed by 
John Anderson, chief of police of the city of Charles- 
ton, with D. Laughlin, police magistrate of said city, 
charging appellants and twenty other persons with 
aiding, assisting and encouraging a breach of the peace 
in violation of Section 3 of the Misdemeanor Ordinance 
of said city. The only persons named in said com- 
plaints and interested in this appeal are the thirteen 
appellants. 

The defendants named in said separate complaints 
including the appellants appeared before the police 
magistrate in person and by attorneys and together 
with the plaintiff, the city of Charleston, entered into 
an agreement in writing, by the terms of which it was 
stipulated, among other things, that each of said cases 
was to be considered as a separate case so that the 
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guilt or innocence of each of the defendants could be 
determined separately, and that a jury selected to try 
the cause should find a separate verdict in writing as 
to the guilt or innocence of each defendant; that the 
evidence be taken as to each of said cases at one time 
and submitted to the jury and that a separate verdict 
shall be received as to each defendant, and that the 
verdict so rendered shall have the same effect as 
though each defendant had been tried separately. 

A jury was selected and the cause tried and separate 
verdicts were rendered as to each of said defendants, 
and appellants were found guilty and the amount of 
their fines fixed by the verdict of the jury. 

The transcript filed in the office of the clerk of the 
circuit court of Coles county is as follows: 


The City of Charleston, 
Plaintiff, 


v. 
Harold Davidson, et al, 
Defendant. 


July 23, 1934. Complaint filed by chief of police, 
charging Harold Davidson, et al, with violating sec- 
tion 3 of the Misdemeanor Ordinance. Warrant 
ordered. Defendant arrested and brought into court. 
Cause continued until July 24, 1934, 3:30. Defendant 
released without bond for appearance July 24, 1934. 
Plea of not guilty entered by defendant who is in 
court in person and by his attorney, Jacob Berkowitz. 
Cause set for hearing Saturday, July 28, 1934, at 1:00 
p.m. Venire for jury ordered issued and delivered 
to Horace McIntyre, a constable, to serve. It is agreed 
that all these cases shall be consolidated. 

On July 31, 1934, at 9:00 o’clock, comes plaintiff by 
its attorney and the defendants in their own person 
and by their attorney for each of the defendants in a 
plea of not guilty to the complaint charged against 
each of them. Thereupon the parties proceded to 
select a jury. The jury having been accepted by each 
of the parties was thereupon sworn in accordance with 
the law. Plaintiff proceeded to introduce testimony in 
its behalf, which was continued until August 2, 1934, 
and plaintiff thereupn rested its case. The defend- 
ant then proceeded to introduce evidence as to its be- 
half and rested its case on August 4, 1934. Counsel 
argued the case on behalf of plaintiff and the defend- 
ants and the case was submitted to the jury for con- 
sideration. 
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The jury returned their verdict into open court, 
wherein there was a separate verdict as to each of the 
defendants and their verdicts were as follows: 

The jury found the defendant, Harold Davidson, 
guilty and assessed the fine at $87.50; found Glen 
Shriver guilty and set the fine at $65.00; found the 
defendant, Harry Ray, guilty and assessed a fine of 
$25.00; found Dillard Hill guilty and set a fine at 
$20.00; found Carrell Biggs guilty and set the fine at 
$17.00; and found Gale MeMillin, Fred Adair, Omer 
Biggs, Roy Gunn, each guilty, and assessed a fine 
against each of them for $15.00; found Herschel Biggs 
guilty and assessed a fine of $13.00; found Ernest 
Fortner and William (Bill) Cain each guilty and 
assessed a fine of $10.00 each; found Pern Cooley 
guilty and assessed a fine of $8.00 and found the de- 
fendant, Oscar Stewart, guilty and assessed a fine of 
$2.50. The jury also returned separate verdicts for 
Frank Fletcher, Richard (Dick) Calhoun, Roy Kim- 
berlin, Frank Kackley, Orville Day, Roy Reed, Eugene 
Nixon, John Bates, Joe Wuersch, Wayne Owens, Clif- 
ford MeNamer, Paul Waltrip, and each of them, not 
guilty. 

““Thereupon the court received said verdicts of the 
jury and discharged them from further service, with 
thanks of the court. Thereupon consideration of the 
said verdicts the court entered a judgment against 
each of the defendants who were found guilty as above 
stated for the amount of their fines as fixed by the 
jury and assessed the costs against each of said de- 
fendants so found guilty in the sum of $25.70 and 
thereupon rendered a separate judgment in favor of 
the city of Charleston against each of the defendants 
so found guilty for the amount of their respective fine 
plus their $25.70 costs.”’ 

Thereupon the defendants who were found guilty 
as above mentioned each pray an appeal to the cir- 
euit court of Coles County, Illinois. There was also 
filed separate appeal bonds by each of said appellants 
and said cause was docketed in the circuit court as 
one consolidated cause and only one transcript was 
filed. 

Each appellant entered his special appearance and 
moved the circuit court to dismiss the case as against 
him on the ground that the court was without juris- 
diction because no judgment had been entered against 
him in the police magistrate’s court or transcript filed 
showing a judgment. 
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The motion was overruled as to each defendant and 
the defendants then each moved the court to dismiss 
the appeal as to him, which motions were overruled. 

The court called the cases for trial and the appel- 
lants each refused to plead and objected to a trial; 
and thereupon a plea of not guilty was entered for 
each of said defendants by the court. A jury was 
impaneled and evidence taken as to each of said cases 
against each of said defendants. Whereupon the jury 
retired to consider of their verdict and thereafter re- 
turned into open court a separate verdict as to each 
defendant and finding each of appellants guilty and 
fixing the amount of their fines. 

Previous to the time that said cause was called for » 
trial in the cireuit court the City of Charleston and 
each of the appellants entered into a stipulation, by 
the terms of which it was, among other things, stipu- 
lated that there are thirteen separate and distinct 
cases here involved, each defendant’s case being a 
separate case under the complaint filed by the City of 
Charleston for the violation of a city ordinance as 
disclosed in the records of this case; that each of said 
cases is to be considered as a separate and distinct 
case and has been so considered from the institution 
of the same and throughout the proceeding; that all 
of said cases were by agreement for the purpose of 
convenience, economy and to avoid a multiplicity of 
trials consolidated for the purpose of taking evidence 
and having the same jury determine each case in the 
police magistrate’s court, and that thereafter, for the 
same purpose and reasons, were consolidated and 
designated as one case in the cireuit court; that in the 
event the City of Charleston desires to proceed to a 
trial of each and all of said cases in the cireuit court 
that the defendants, while not consenting thereto and 
at all times objecting under limited appearance to the 
jurisdiction of the court to try said cases, will raise 
no objection because said cases were consolidated and 
tried as one for the purpose of convenience and 
economy in the taking of the evidence all at one time 
and before the same jury. 

It is further stipulated between the parties that in 
as much as the defendants are standing upon their 
respective motions as made by each of them, both ta 
dismiss their respective cases and respective appeals 
for want of jurisdiction, that if they desire to appeal 
from the judgment of the court they may do so either 
severally or collectively, and in the event they do so 
collectively all of said appeals in said respective cases 
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may be consolidated in one appeal and one appeal bond 
given. 

Separate motions by each appellant in arrest of 
judgment were overruled by the court and a separate 
judgment was entered against each appellant on the 
respective verdicts of the jury and for eosts. 

It is contended by appellants that the cireuit court 
was without jurisdiction to hear or determine said case 
because there was no valid judgment entered by the 
police magistrate, and for that reason the court erred 
in overruling appellants’ motion to dismiss the respec- 
tive appeals for want of jurisdiction. The same 
technicality and formality is not required in proceed- 
ings before a justice as in suits before courts of record. 
Borrett v. Petry, 148 Tl. App. 622. When the entire 
record of the police magistrate is read together we 
think it sufficient to show judgments against appel- 
lants. 

A judgment which shows the relief granted in whose 
favor and against whom rendered, the amount of the 
judgment and that it was rendered by the court, con- 
tains all of the necessary elements of a valid judg- 
ment. People v. May, 198 Ill. App. 625. 

The transcript of the police magistrate filed in the 
office of the clerk of the circuit court of Coles County 
shows that complaints were made by the chief of 
police charging Harold Davidson, et al, with violating 
section 3 of the Misdemeanor Ordinance of said city, 
that each of the defendants in their own proper per- 
son and by their attorneys entered a plea of not guilty 
to the complaint charged against each of them, that a 
jury was selected and sworn in accordance with the 
law, that evidence was introduced by both plaintiff 
and defendants, that the cases were argued in behalf 
of plaintiff and defendants, and was submitted to the 
jury and that the jury returned their verdict into court 
finding each of said defendants guilty and fixing the 
fines against each of said defendants separately, and 
that the verdicts of the jury were received by the 
court and that the court entered judgment against each 
defendant found guilty in the amount of the fine as 
fixed by the jury and assessed the costs against each 
of said defendants so found guilty in the amount of 
$25.70, and rendered separate judgments in favor of 
the City of Charleston against each defendant so found 
guilty for the amount of the separate fine plus their 
$25.70 costs. 

The judgments, while informal, show the relief 
granted, in whose favor and against whom the judg- 
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ments were entered, the amounts of the judgments, 
and that they were rendered by the court and con- 
tained all of the necessary elements of a valid judg- 
ment. The judgment of the circuit court of Coles 


county is therefore affirmed. 
Affirmed. 


(Seven pages in original opinion.) 
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PUBLISHED IN ABSTRACT oa 
William L. O’Connell, Receiver of First State Bank 


of Findlay, Illinois, Appellee, v, J. E. 
Dazey, Appellant. 


Appeal from the Circuit Court of Shelby Count 
Ocroser Term, A. D. 1935. 


Gen. No, 8924 Agenda No. 13 

Mr. Justice Davis delivered the opinion of the 
Court. 

A judgment by confession was taken by Appellee, 
William L. O’Connell, Receiver of the First State 
Bank of Findlay, Illinois, in the Circuit Court of 
Shelby County, for the sum of $5,681.39 and costs. 

A motion was made by appellant to open up the 
judgment and to permit the defendant to answer the 
complaint and staying execution and preserving the 
lien of the judgment, on the grounds that appellant 
had a good defense to the whole of appellee’s demand 
upon the merits. That there was and is a total want of 
consideration for each of the three notes, upon which 
judgment was taken, and that the bank did not give or 
furnish appellant anything of value whatsoever for 
said notes, either in money, credit, forbearance or any- 
thing either of value or without value. 

The affidvait in support of the motion made by ap- 
pellant stated that there was no consideration for the 
three notes on which judgment was confessed; that 
said notes were not given for money, credit, forbear- 
ance or for the benefit of defendant or of any other 
person whatsoever, but were received by the First 
State Bank of Findlay, Ilinois, for absolutely nothing, 
and that appellant received therefor absolutely noth- 
ing, either of value or without value for said notes. 

That the First State Bank of Findlay, Illinois, by 
its receiver, is an original holder of said notes and is 
not an innocent purchaser for value, and was at all 
times fully advised and knew that said notes were 
given by appellant without any consideration what- 
ever. That said bank, the payee of said notes, and this 
defendant (appellant) received no consideration or 
anything else on account of the execution of said notes 
and no one for him received any such consideration 
or anything else, and that said notes were not executed 
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for the benefit of any third party or for forbearance. 

The court denied the motion of appellant to open up 
said judgment and this appeal was taken. The plead- 
ings consist of a complaint, the notes sued upon, an 
affidavit by C. E. Walker, Deputy of William L. 
O’Connell, Receiver, that the signatures appearing on 
the notes and purporting to be the signatures of J. E. 
Dazey are the genuine signatures of said J. E. Dazey, 
and that he is still alive, and a cognovit confessing 
judgment upon the notes. 

The question presented for determination is whether 
the circuit court erred in refusing to open up the judg- 
ment on the showing made and grant leave to appellant 
to plead. 

From the record in the case it appears that the notes 
were given for the accommodation of the First State 
Bank of Findlay, Illinois, and that appellant received 
no consideration of any kind for the giving of the 
notes. Under our Statute an accommodation party is 
only liable to a holder for value. He is not liable to 
the party accommodated. 

The notes were payable to the First State Bank of 
Findlay, Illinois, and the question is whether the Re- 
ceiver of said Bank, when he took charge of the assets 
of the bank, is in any better position to recover on the 
notes than the bank. 

This court held in the case of McComb v. Jacobs, 
256 Ill. App. 141, that unless the notes are given to ac- 
complish in some manner a fraud or are accepted by 
the bank for some fraudulent purpose, the Receiver is 
in no better position than the bank was. The record 
is entirely silent as to the purpose of the giving of the 
notes or the receiving of the same by the bank and we 
cannot presume that the transaction was fraudulent. 

We are of opinion that a sufficient showing was made 
by appellant to authorize a court to open up the judg- 
ment and grant leave to plead and that the motion 
should have been sustained by the court. 

The judgment of the Circuit Court of Shelby County 
is reversed and the cause remanded with directions to 
grant the motion of appellant to open up the judgment 
and grant leave to plead. 

Reversed and remanded with directions. 


(Three pages in original opinion) 
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M. A. Morrison, Plaintiff-Appellant, v. Ma 
Watson, Defendant Appellee. 


Appeal from the Circuit Court of Coles County. 


6) © 
Ocroper Term, A. D. 1935. 23 e) 


Gen. No. 8931 Agenda No. 16 


Mr. Justice Davis delivered the opinion of the Court. 

M. A. Morrison recovered a judgment in the circuit 
court of Coles county on October 13, 1897, in an action 
of assumpsit for $1,528.00, damages, and $7.50, costs of 
suit, against George M. Watson and Mary E. Watson. 
On September 19, 1933, she sued out a writ of scire 
facias to revive said judgment as against Mary EH. 
Watson, surviving defendant. 

In the scire facias proceeding defendant filed a plea 
of the Statute of Limitations and plaintiff replied that 
the defendant, one year after the judgment was ren- 
dered, departed from the state of Illinois and resided 
in the state of Indiana until May 1, 1933, and that 
plaintiff’s cause of action accrued within twenty years 
after defendant’s return. Defendant demurred to the 
replication, which was overruled by the court, and the 
defendant electing to stand by her demurrer, the court 
found the issues for the plaintiff and entered a judg- 
ment on January 10, 1934, and ordered that the judg- 
ment rendered on October 13, 1897, stand in full force 
and effect and awarded execution. 

At the June Term, 1934, of said court the defendant, 
Mary E. Watson, made a motion supported by affi- 
davits to vacate and set aside the judgment of revival 
entered on January 10, 1934, on the ground that the 
judgment of date October 13, 1897, was satisfied of 
record by the plaintiff on September 28, 1912; that the 
payment of said judgment was not made by defendant, 
but by a stranger to the record, and the defendant was 
never informed thereof until more than thirty days 
after said judgment of revival was entered and until 
after the expiration of the term of court at which said 
judgment of revival was entered. 

On October 27, 1934, the court set aside the judg- 
ment of revival and gave leave to defendant to file 
additional answers. 
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Appellant insists that the court erred in vacating the 
judgment of revival. No appeal was taken from that 
judgment, and the question as to whether the court 
erred in setting aside the judgment of revival is not 
before us. 

A motion to correct errors in fact committed in the 
proceedings in any court of record provided for by 
section 72 of the Civil Practice Act, being in the nature 
of a writ of error, coram nobis, is the commencement 
of a new suit at law to recall or reverse the judgment, 
and the motion is plaintiff’s declaration and new issues 
are made up and that suit is independent of the pro- 
ceeding in which the judgment sought to be set aside 
was rendered and an entirely different suit at law. 
Harris v. Chicago House Wrecking Co., 314 Ill. 500. 
Domitski v. American Lindseed Co., 221 Tl. 161. 

Section 72 of the Civil Practice Act is Section 89 of 
the Practice Act of 1907, and the judgment entered in 
the proceeding under that act was a final judgment 
in which an appeal would lie. The same construction 
must be placed upon Section 72. Section 74 of the 
Civil Practice Act provides that every order, deter- 
mination, decision, judgment, or decree, rendered in 
any civil proceeding, if reviewable by the Supreme or 
Appellate court of this state by writ of error, appeal 
or otherwise, shall hereafter be subject to review by 
notice of appeal. 

On October 31, 1934, appellee filed her further an- 
swer, in which she alleged payment and discharge of 
the judgment, to which a reply was filed by appellant 
denying payment in satisfaction of the judgment. 
Upon a trial of said cause the plaintiff called the clerk 
of the circuit court, who produced the Judgment Rec- 
ord of the court, and introduced the record of the orig- 
inal judgment sought to be revived, which was ren- 
dered on October 13, 1897, in the case of M. A. Morri- 
son v. George M. Watson and Mary EH. Watson for 
the sum of $1,528.00 and costs, and thereupon rested 
her case. Mr. Kelly, attorney for the defendant, ad- 
mitted that the Statute of Limitations had not run as 
a matter of law. 

On behalf of the defendant there was offered page 
101 of Volume 12, Judgment and Execution Docket of 
the court, and the same was admitted in evidence, and 
is as follows: 

““M. A. Morrison Action, Assumpsit. 

v. Judgt. rendered Oct. 13, 
George M. Watson 1897, against defendants. 
and Mary E. Watson. Das. 1528.00. 
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Oct. 29 pg. 210. 

Fee Book 38, page 313: Reed. This Judgment 

Interest & Costs in full this 28th day of Sept. 
A. D. 1912. M. A. Morrison.’’ 

Numerous witnesses were called on each side to tes- 
tify to the signature M. A. Morrison appearing in said 
record, including Bert D. Cole who was clerk of the 
cireuit court on September 28, 1912, who testified that 
the entry, ‘Reed. This Judgment, Interest & Costs in 
full this 28th day of Sept. A. D. 1912,’’ was in his hand- 
writing but that he had no remembrance of the cireum- 
stances under which it was signed. It will be unneces- 
sary to comment upon the evidence as it was conflict- 
ing and it was the province of the jury to determine 
in whose favor it preponderated. 

The jury found the issues in favor of the defendant, 
and the court after overruling a motion for a new trial 
entered judgment on March 14, 1935, in bar of said 
action. 

Complaint is made of an instruction and it is also 
contended that the verdict of the jury is against the 
weight of the evidence. 

The instruction, complained of by appellant, reads 
as follows: 

‘“‘The court further instructs the jury that lapse of 
time since the judgment here sued on was rendered in 
1897 is a circumstance which you have a right to con- 
sider in connection with all of the other facts and cir- 
cumstances shown in evidence in reaching your de- 
cision as to whether, or not, the defendant has shown 
by a preponderance of the evidence that the said judg- 
ment has been paid and satisfied.”’ 

An instruction which calls the attention of the jury 
to a single item of the evidence, which in itself is not 
conclusive, should not be given. It emphasizes that 
particular item of the evidence and has a tendency to 
give it undue weight. It depends largely upon the ree- 
ord in the case as to whether the giving of such an in- 
struction is reversible error. 

While the evidence was sharply conflicting it was di- 
rected almost exclusively to the question as to whether 
the signature to the release in the Judgment and Exe- 
eution Docket was the genuine signature of M. A. 
Morrison. We have examined the evidence carefully 
and do not feel that the jury was influenced unduly by 
the giving of this instruction It was the province of 
the jury to determine from the evidence whether there 
had been a payment in satisfaction of the judgment. 
We are of opinion that the verdict of the jury is not 
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contrary to the manifest weight of the evidence, and 

no reversible error appearing in the record of the case 

the judgment of the circuit court must be affirmed. 
Affirmed. 


(Five pages in original opinion. ) 
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PusBLisHED IN ABSTRACT 


H. B. Boyer, Administrator of the Estate of Toby N. 


Drollinger, Deceased, Appellee, v. Ralph H. ff 


Beekman, Doing Business as Beekman 
Truck Service and Virgil ae) ry 
Appellants. 8 3 
Appeal from the Circuit Court of Champaign County. 
Ocrosper Trrm, A. D. 1935. 


Gen. No. 8942 Agenda No. 22 


Mr. Justice Davis delivered the opinion of the Court. 

U.S. Route 45 passes through the Village of Tolono, 
in Champaign county, in a northerly and southerly di- 
rection parallel to the Illinois Central tracks. At the 
northerly limits of Tolono said route gradually curves 
southwesterly for several hundred feet and then 
curves back south again. There are two intersecting 
village streets running in an easterly and westerly di- 
rection, one of said streets being 1,900 feet north and 
the other 300 feet north of the scene of the accident 
hereinafter referred to. 

On the west side of this highway and about 300 feet 
south of the latter intersection is located Sunset Villa, 
a road house that served beer, liquors, meals and sand- 
wiches, which is located back from said Route 45, and 
in front of which was a cinder parking space about 45 
by 50 feet in dimensions. On the east side of the high- 
way and about opposite to Sunset Villa is located the 
Groethe filling station. 

Toby N. Drollinger, the plaintiff’s deceased, was the 
owner of a taxicab business in Champaign, Illinois. 
On the evening of January 4, 1935, Virgil Carlton, and 
Bob Robinson were at Sunset Villa and desired to go 
to Champaign. They telephoned Drollinger to come 
and get them. There was some delay in the arrival of 
Drollinger and about 8:30 p. m. Frank Davidson, the 
proprietor of Sunset Villa, Virgil Carlton and Bob 
Robinson got into Mr. Davidson’s Chrysler coupe 
which was facing south in front of the Villa. Davidson 
drove, sitting on the left side, Carlton in the middle 
and Robinson on the right hand side. They intended 
to drive north to Champaign. 

Davidson circled his car south and east and ap- 
proached the pavement and stopped his car about four 
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feet from the edge of the pavement. He looked in both 
directions and saw no lights coming from the south 
but did see two headlights about 200 yards to the north 
of him. He started across the pavement in a north- 
easterly direction toward the east side of the pave- 
ment. His traffic lane going north was on the east 
side of the highway. He got to the east side of the 
pavement traveling from 35 to 75 feet. 

Coming from the north at this time was the Chevro- 
let truck of defendant, Beekman, driven by the de- 
fendant, Virgil Dubois. It was a tractor with trailer 
attached and was about thirty-five feet in length. This 
truck passed the witnesses, Harold Creamer and his 
sister, Ruth Creamer, two and one-half miles north 
of Tolono. Both the car that Creamer was driving 
and the truck were traveling southward on U. S. 45. 
Creamer was driving his car about 45 miles per hour 
from the time the truck passed him until he reached a 
road leading into Tolono about 1,900 feet from Sunset 
Villa. He testified the truck was going fifty miles per 
hour and was gaining on him and when he turned was 
about five hundred feet ahead of him or about six or 
seven hundred feet from Sunset Villa. 

Davidson testified that when the truck was about 
seventy-five feet north of him it came over the black 
line to the east side of the pavement and he turned his 
coupe to the east, as much as he could, and the truck 
collided with his car on the east side of the pavement 
while the front wheels of his car were off in the cinders 
on the east side of the pavement. 

Toby Drollinger had arrived in his taxicab and had 
parked it just north of the door to Sunset Villa about 
the time Davidson was turning his coupe around in the 
cinder driveway. Carlton testified that the Davidson 
car cross the pavement in a northeasterly direction. 
That he heard Toby say, ‘‘Hey Bob,’’ and just at that 
time he hopped up on the running board on the right 
side of the car and the crash came. That Toby 
Drollinger when he first saw him had hopped up on the 
front of the running board. The right hand side of the 
Davidson car at that time was off on the shoulder of 
the pavement on the east side, the dirt shoulder. The 
crash came in a fraction of a second after he hopped 
on the running board. The truck and the car came to 
rest about seventy-five feet south of the point of im- 
pact in Groethe’s driveway. The body of Drollinger 
was seventy-five feet south from where the cars came 
together in the center of the highway. 
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The foregoing is the substance of the testimony, and 
no motion for a new trial was made and as the Appel- 
late Court can consider the question of the sufficiency 
of the evidence to sustain the verdict only when the 
question was presented on a motion for a new trial 
and ruled upon by the trial court, we will not make a 
more detailed statement of the evidence. Anderson v. 
Karstens, 297 Tl. 76. It is just as necessary under the 
provisions of the Civil Practice Act that a motion for 
a new trial be made and ruled upon by the trial court 
in order to give the Appellate court jurisdiction to 
weigh the evidence in an action of negligence and re= 
verse the judgment of the trial court upon a finding 
of fact different from that of the trial court, as it was 
under the provisions of the Practice Act of 1907. 
Yarber v. C. d A. Ry. Co., 235 Til. 589. 

On the trial of the cause the jury returned a verdict 
for the plaintiff for $3,300.00. Defendants moved for 
a directed verdict at the close of plaintiff’s evidence 
and again at the close of all the evidence, which mo- 
tions were overruled by the court. A motion was made 
by defendants for judgment non obstante vere dicto, 
which was overruled by the court and judgment was 
entered upon the verdict of the jury, and this appeal 
followed. 

Aside from the contention that the weight of the evi- 
dence was not sufficient to warrant the jury in finding 
the defendants guilty, appellants rely upon the follow- 
ing for a reversal of the judgment. 

The court erred in refusing to direct a verdict for 
the defendants; that there is no evidence that plain- 
tiff’s intestate was in the exercise of due care for 
his own safety, and that the court erred in not per- 
mitting Virgil Dubois, the driver of the truck and one 
of the defendants, to testify. 

The argument of appellants is devoted entirely to 
the question of the weight of the evidence and to the 
fact that the court erred in refusing to permit the de- 
fendant, Dubois, to testify. It has been pointed out 
that the court is without jurisdiction to consider the 
weight of the evidence, and we are of opinion that the 
contention that the court erred in refusing to permit 
the defendant Dubois to testify is without merit. 

Appellants contend that there is an entire lack of 
evidence in the record to sustain the position that 
plaintiff’s intestate was, at and just prior to the time 
of the injury, in the exercise of due care for his own 
safety. 

The accepted rule of law upon the question of negli- 
gence is, that if one exercises the degree of care re- 
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quired of a reasonably prudent man under the cir- 
cumstances he is guilty of no negligence. Rosenthal 
v. C.@ A. R. R. Co., 255 Ill. 552. The due care on the 
part of plaintiff’s intestate is always a question of fact 
to be submitted to a jury whenever there is any evi- 
dence in the record which, with any legitimate infer- 
ence to be drawn therefrom, tends to show the exercise 
of due care on the part of deceased. Thomas v. 
Buchanan, 357 Ill. 270. 

The evidence shows that, at the time deceased 
hopped upon the running board of the Davidson ear, 
the right hand side of the car was off on the shoulder 
of the pavement on the east side. There is nothing in 
the evidence that tends to show that Drollinger knew 
or could have known that the truck would be driven 
over onto the east lane of the highway. He had a right 
to assume that the driver of the truck would obey the 
law and drive on his part of the pavement. 

It is a question of law for the court to determine 
whether under the facts and circumstances of each 
particular case there is any evidence tending to prove 
due care, and if there is such, then the case should be 
submitted to the jury and the court cannot say, as a 
matter of law, that plaintiff’s intestate was guilty of 
such contributory negligence as to bar the right of 
recovery. Smith v. Courtney, 281 Il. App. 530. 

From the record before us we are of opinion that the 
court did not err in submitting the case to the jury 
and in not holding as a matter of law that there was 
an entire lack of evidence to sustain the position that 
plaintiff’s intestate was at and just prior to the time 
of the injury in the exercise of due care for his own 
safety. 

Appellants take the position that no motion for a 
new trial is necessary when a motion non obstante 
veredicto is made; that by the plain provisions of the 
Act it is necessary for the court on appeal to weigh 
the evidence and to consider the credibility of wit- 
nesses in order for the court to determine whether to 
enter judgment, or whether to order a new trial in ac- 
cordance with Sections b and e, Sec. 68, of the Civil 
Practice Act. 

Appellants in their motion for judgment, notwith- 
standing the verdict, set forth fourteen reasons why 
such judgment should be given by the court. It con- 
tained all the reasons usually incorporated in a mo- 
tion for a new trial. We will consider this contention 
of appellants in connection with the alleged error of 
the trial court in not directing a verdict on their mo- 
tion at the close of all the evidence. 
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Section 68, par. 3(a), of the Civil Practice Act, Par. 
196 3(a) Ill. State Bar Stats. 1935, gives to either side 
the right to a judgment notwithstanding the verdict, 
if either party shall at the close of the testimony, and 
before the case is submitted to the jury, request the 
court for a directed verdict in his favor, and where the 
court reserves its decision thereon, and submits the 
case to the jury, or after receiving and recording the 
verdict and before judgment is entered in said case, 
the court shall decide, as a matter of law, whether the 
party requesting the directed verdict was entitled 
thereto. 

At common law, a judgment non obstante veredicto 
could be entered only when the plea of the defendant 
confessed the plaintiff’s cause of action, and, in de- 
fense thereto, set up insufficient matters in avoidance, 
which, if found to be true, would not constitute a de- 
fense or bar to the action. In such ease the plaintiff 
was entitled to a judgment notwithstanding a verdict 
found in favor of the defendant. A motion for such a 
judgment was never permitted upon the part of the 
defendant. The motion to be made by the defendant 
for a judgment because of the insufficiency of plain- 
tiff’s pleadings was a motion in arrest of judgment. 

It appears from a reading of the above Section 68 
of the Civil Practice Act that the legislature intended 
to extend the right to either litigant to make a motion 
for judgment notwithstanding the verdict. However, 
this does not give the court the right, as contended for 
by appellants, to weigh the evidence and consider the 
credibility of witnesses in order to determine whether 
to enter judgment or to order a new trial. Neither does 
such motion take the place of a motion for a new trial. 
The court can only enter a judgment notwithstanding 
the verdict when it decides as a matter of law, that the 
party requesting the directed verdict was entitled 
thereto. This precludes the court from weighing the 
evidence in making such decision. 

Rule 22 of the Rules of Practice of the Supreme 
Court clearly indicates that in determining whether to 
grant a motion for judgment notwithstanding the ver- 
dict, the court is required to determine as a matter of 
law that the party making such motion is entitled 
thereto. 

This Rule reads as follows: ‘‘The power of the 
court to enter judgment notwithstanding the verdict 
may be exercised in all cases when, under the evidence 
in the case, it would have been the duty of the court 
to direct a verdict without submitting the case to the 


jury.’’ . 
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The Appellate Court in determining whether the 
trial court committed an error in refusing to direct a 
verdict in favor of the party against whom the verdict 
of the jury was rendered or to order judgment not- 
withstanding the verdict, under the provisions of Sec. 
68, par. b and c, cannot weigh the evidence and con- 
sider the credibility of the witnesses. It, like the trial 
court, must determine as a matter of law whether a 
judgment notwithstanding the verdict of the jury 
should be entered or not, and whether the trial court 
was in error in its ruling. 

A motion to instruct the jury to find for the defend- 
ant is in the nature of a demurrer to the evidence, and 
the testimony so demurred to, together with all reason- 
able inferences arising therefrom, must be taken most 
strongly in favor of the plaintiff. McCune v. Reynolds, 
288 Ill. 188. On considering a motion for an instructed 
verdict, the trial court has nothing to do with any ques- 
tion as to the preponderance of the evidence or the 
credibility of the witnesses. The only question which 
the court has to determine is whether there is in the 
record any evidence which, if true, fairly tends to 
prove the allegations of the declaration. The question 
of the weight to be given the testimony is a question 
for the jury. The court cannot weigh the evidence of 
the plaintiff and defendant in order to determine 
where in its opinion the preponderance lies. Contro- 
verted questions of fact are to be submitted to the jury 
for its consideration and determination. McFarlane 
v. Chicago City Ry. Co., 288 Ill. 476. 

Our Supreme Court in the case of Chicago City Ry. 
Co. v. Martensen, 198 Ill. 511, said: ‘‘If, as contended 
by counsel for appellant, the trial court may, at the 
close of all the evidence, take a case from the jury 
merely because he regards the clear preponderance of 
the evidence,—or the overwhelming preponderance of 
the evidence,—as being in favor of the defendant, then 
the right of trial by jury is left to the judgment of the 
court; and no one would seriously insist upon such a 
rule.’’ 

The court has no more authority to weigh and deter- 
mine controverted questions of fact, in passing upon 
the question as to whether or not judgment notwith- 
standing the verdict of the jury shall be entered, than 
it has in determining the question as to whether a mo- 
tion for a directed verdict shall be granted. 
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We are of opinion that the trial court did not err in 
overruling the motions of appellants for a directed 
verdict and for a judgment notwithstanding the ver- 
dict and that the judgment of the circuit court should 
be affirmed. 


Affirmed. 
(Nine pages in original opinion) 
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Joseph Passalacqua and Vincent Passalacqua, for the 
use of John Sansone, Plaintiff, Phillip Passalacqua, 





Intervenor, Appellant, v. Saline Branch 
Drainage District, a Corporation, 


Defendant-Appellee. cy y fe & cpa 
Sahai 288 ieee i: © 2) a 


Appeal from County Court of Champaign County. 
Ocrosrr Term, A. D. 1935. 
Gen. No. 8946 Agenda No. 25 


Mr. Justice Davis, delivered the Opinion of the 
Court. 

On December 15, 1933, the Saline Branch Drainage 
District entered into a contract with Joseph Pas- 
salacqua, as follows: 

ARTICLE OF AGREEMENT. made and entered into this 
15th day of December, A. D. 1933, by and between the 
Saline Branch Drainage District, party of the first 
part, and Joseph Passalacqua, party of the second 
part, 

WirnessetH: Whereas, the party of the second part 
is the owner of a complete sawmill equipment, con- 
sisting of one fifty-six inch blade together with over- 
head saw. 

Wuereas, party of the first part desires to lease the 
said equipment from the party of the second part. 

Wuenrgas, the party of the second part is willing to 
lease said equipment to the party of the first part for 
the following consideration: The party of the second 
part shall furnish all equipment known as sawmill 
equipment, and the party of the first part shall pay 
him rental for same in the sum of four dollars per 
thousand feet, board measure, for lumber put through, 
consisting of two and three-fourth to three and one- 
fourth inch sheeting, one side to be edged and the 
other to be edged, if necessary, from six to ten inches 
in width and six to twelve feet in length, as directed. 
The engineer of the party of the first part will deter- 
mine what boards shall be double edged. 

The party of the first part agrees to pay all expenses 
of moving said equipment from time to time, and to 
see that labor is furnished so that said equipment can 
be used in a workmanlike manner. 
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Witness our hands and seals this 15th day of Decem- 
ber, “AD 1933: 


H. N. Pell, (Seal.) 
; ! Fred Thompson, Seal. 
Saline Branch Drainage Avana O°Donnell ay 


Commission, By Com- 


abo Party of the First Part. 
missioners, 


Joseph Passalaequa, (Seal.) 
Party of the Second Part. 

It appears from the testimony of H. N. Pell that he 
was one of the commissioners of the Drainage Dis- 
trict, and that there was due upon the contract at the 
date of the trial the sum of $407.51; that the sum of 
$300.00 had previously been paid to Joseph Pas- 
salaequa. 

It seems that Joseph Passalaecqua had run the mill 
for a time and left and went to St. Louis and his 
brother, Phillip, then ran the mill. All told the Drain- 
age District became liable to pay the sum of $707.51 
for the use of the mill. 

John Sansone, for whose use this suit was brought, 
recovered a judgment against Joseph Passalacqua and 
Vincent Passalacqua in a Justice of the Peace Court 
for the sum of $330.00 and costs of suit, taxed at 10.00, 
on June 20, 1934, upon which an execution was issued 
and returned not satisfied. 

This suit in garnishment was commenced on June 
29, 1934, before Mark F. Endicott, a Justice of the 
Peace of Champaign County; upon the trial of said 
cause a judgment was rendered in favor of plaintiff 
for the sum of $451.00, the sum of $340.00 to be paid 
to John Sansone and the balance to Joe Passalacqua. 
From this judgment Phillip Passalaequa, who had in- 
tervened in said cause, took an appeal to the County 
court of Champaign county. 

Upon the trial of said cause and at the conclusion 
of the evidence a motion was made on behalf of plain- 
tiff to direct a verdict in favor of plaintiff. The court 
directed the jury to return a verdict in favor of the 
plaintiff, and a judgment was entered on the verdict 
by the court in favor of the plaintiff for the use of 
John Sansome in the sum of $340.00 and for use of the 
intervenor, Phillip Passalacqua, for $67.00, and against 
the Saline Branch Drainage District. From this judg- 
ment the intervenor, Phillip Passalacqua, took this 
appeal. 

Numerous errors are assigned, but the argument of 
appellant is confined to the question as to whether 
Phillip Passalacqua was entitled to the money due 
from the Drainage District because it is claimed, after 
Joe Passalacqua quit running the mill and went to St. 
Louis, Phillip took charge. 
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The contract was never assigned or abrogated, and 
the claim of Phillip Passalaequa is based solely upon 
the fact that Joe Passalacqua went to commissioner, 
H. N. Pell, and told him he was going away and that 
Phillip was capable of running the mill. From the 
contract it appears Joe Passalacqua was the owner of 
the mill and the Drainage District wished to lease the 
same and Joe Passalacqua was willing to lease the mill 
to the Drainage District. Joe Passalacqua was to fur- 
nish the equipment and the district was to pay him as 
rental the sum of $4.00 per 1000 feet, board measure, 
for all lumber put through the mill. The Drainage 
District was to pay all expenses of moving the equip- 
ment from time to time and to see that the labor was 
furnished so that said equipment could be used in a 
workmanlike manner. There is no evidence in the rec- 
ord that Phillip Passalaequa had any interest whatever 
in the contract. The fact that he worked in the mill, 
would not be evidence that he had taken over the con- 
tract. The contract was one of rental, and he was in 
no way interested in it. 

Joe Passalaequa testified on behalf of Phillip that 
Phillip was the owner of the sawmill, although in the 
contract entered into between him and the Drainage 
District it was stated that Joe Passalacqua owned the 
sawmill. Phillip Passalacqua, Intervenor, now con- 
tends that he was the owner of the sawmill and that 
therefore he is entitled to the money due as rent from 
the Drainage District. Under the terms of the con- 
tract the Drainage District owed nothing except the 
rental and Joe Passalacqua was the person entitled to 
collect the rental. If Phillip was the owner of the saw- 
mill and entitled to anything for the use of the same 
he must look to Joe for that. Although the money was 
all due to Joe Passalaequa, the judgment erroneously 
awarded $67.00 of the rent due to Phillip Passalacqua, 
but no complaint is made of the judgment of the court 
in that regard. We are of opinion that the judgment 
of the County court of Champaign county should be 
affirmed. 

Affirmed. 


(Four pages in original opinion.) 
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PUBLISHED IN ABSTRACT 


Mary E. Davis, Appellee, v. George J. Kable and 
Joseph W. Everts, Executors of the Last Will 
and Testament of Henry C. Kable, 
Deceased, Appellants, 


Appeal from the Circuit Court of Macoupin County. 


T AR 
Octosper Term, A. D. 1935. 2 & 2 | aA \ 


Gen. No. 8954 Agenda No. 28 


Mr. Jusricr Davis delivered the opinion of the Court. 

Henry ©. Kable departed this life testate in 1930, 
and left him surviving his widow and a number of 
nieces and nephews. His will was admitted to probate 
in the county court of Macoupin county, and George 
J. Kable and Joseph W. Everts qualified as execu- 
tors thereof. He gave certain real estate and personal 
property to his wife and gave small legacies to a 
chureh and church society and provided that his ex- 
ecutors should take charge of the balance of his estate 
and convert it into cash and distribute it equally 
among his nieces and nephews. The widows renounced 
the provisions of the will made for her benefit and a 
settlement was made with her. His estate consisted of 
about $100,000.00 in personal property and seven hun- 
dred acres of real estate. 

Mary HK. Davis, the appellee, was one of' his nieces 
and resided in Tippecanoe, Ohio. An order for dis- 
tribution was entered by the county court, by the terms 
of which the executors were directed to pay to appellee 
certain sums of money. 

She filed a petition in the county court of Macoupin 
county alleging that, although distributions had heen 
made from time to time in said estate, nothing had 
been paid to her and asking the court for a rule on the 
executors to show cause why her distributive share 
was not paid to her. The executors answered claiming 
that appellee was indebted to the estate and for that 
reason they had not paid her her distributive share. 

The basis of their claim was two receipts for 
$1,000.00 each that were found by the executors in the 
safety deposit box of Henry ©. Kable in a bank at 
Virden, Illinois. One dated September 27, 1927, and 
the other April 12, 1928, both acknowledging the re- 
ceipt of the money from Loa L. Davis, and being 
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signed by ‘‘Feightly Lutheran Home, A. L. Harsh- 
barger, Treasurer.’’ 

These two receipts were inventoried by the execu- 
tors as assets of the estate due from Loa L. Davis, who 
is now Loa L. Brunsweger, she being a daughter of 
appellee, Mary E. Davis. 

The cireuit court decided in favor of appellee and 
entered an order directing the executors to pay her the 
sum of $900.00, being the full amount of her share of 
the money distributed by the executors. 

Appellants claim the court erred in finding the 
$2,000.00 sent by Henry C. Kable to Ohio was a gift 
of the money to Mary E. Davis, and not a loan, and 
that the court erred in ordering appellants to pay the 
$900.00 to Mary E. Davis. 

Loa L. Brunsweger, a daughter of appellee, testified 
that her mother, Mary EK. Davis, had received no pay- 
ments from the executors. That her mother lived in 
Tippecanoe City, Ohio, with her sister. That her sis- 
ter owned the property in which they lived; that she 
had owned the property from 1914 to 1927, and in 1927 
she got married and had transferred the property to 
her sister. When she got the property she placed a 
mortgage on it to the Feightly Lutheran Home for 
$4,750.00. She received a check from Henry C. Kable 
in September, 1927, for $1,000.00, and in April, 1928, 
more money came, all of which was used to pay off 
the mortgage. She had transferred the property to 
her sister and she had title when the payments were 
made. She testified she did not know the $1,000.00 was 
coming, and was surprised when she got the check. 

George J. Kable, one of the executors, testified that 
he visited Mary E. Davis, and she said to him, George, 
I owe a loan on the house that I live in and I would 
like if you would see Uncle Henry and ask him to help 
me out, to pay on this house, because I can’t hardly 
raise the interest and taxes. I said I will see what I 
ean do. That was in the summer of 1927. I have no 
letter or receipt of Mrs. Davis acknowledging receipt 
of the money. 

It is the contention of appellants that the $2,000.00, 
sent to Loa L. Davis, was a loan to Mary E. Davis, to 
enable her to pay the mortgage upon the property in 
which she resided. 

We have carefully considered the testimony and fail 
to find anything which indicates in any way that Mary 
E. Davis personally received any money from Henry 
C. Kable or that she in any way obligated herself to 
repay the money he sent to her daughter, Loa. 
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Before the executors can retain the distributive 
share of Mary E. Davis in the estate and apply it 
toward the payment of the $2,000.00 sent to Loa L. 
Davis, her daughter, there must be some evidence of 
a liability on the part of Mary E. Davis to pay. We 
have searched the record in vain for any such evidence 
and ean only come to the conclusion that the money 
was a gift. 

While the evidence discloses that other nieces of 
Henry C. Kable had received money from him and had 
given him notes for the same and receipts, agreeing 
that such amounts should be deducted from their share 
of his estate, no such notes or receipts were ever given 
by Mary E. Davis. In fact there is no evidence that 
Mary E. Davis ever received one cent from her uncle, 
Henry C. Kable. 

We are of opinion that the judgment of the circuit 
court should be affirmed. 

Affirmed. 


(Four pages in original opinion.) 
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PusuisHep in ABSTRACT 


Mary E. Lachenmyer, Plaintiff-Appellee, v. Walden M. 
Glotfelty, doing business as Terminal Cab 
Company, Defendant Appellant. 


Appeal from Circuit Court, Champaign County. 


Ocrosrr Term, A. D. 1935. 9 & 3 T | 


Gen. No. 8916 Agenda No. 5 

Mr. Justicy AtLasen delivered the opinion of the 
Court. 

Between 11:30 and 12:00 o’clock on the night of 
April 22, 1934, the plaintiff, Mary E. Lachenmyer, was 
riding in a Ford coupe owned and driven by her sister, 
Agnes L. Lachenmyer, in a westerly direction on Uni- 
versity avenue, Champaign, Illinois. When the Ford 
coupe reached approximately the intersection of 
Fourth street with University avenue, a collision oc- 
curred between the coupe and a taxi cab owned by 
the defendant, Walden M. Glotfelty, and then and 
there operated by his agent. In this collision both the 
plaintiff and her sister were seriously injured. The 
two sisters joined as parties plaintiff, filed a complaint 
in the Circuit Court of Champaign county against 
Walden M. Glotfelty and Toby N. Drollinger, co-part- 
ners, doing business as ‘‘Terminal Cab Company.’’ 
On motion of the plaintiff in this case the causes were 
tried separately. For further analysis of the plead- 
ings, and a summary of part of the evidence in this 
case, reference is hereby made to the opinion in the 
ease of Agnes L. Lachenmyer v. Walden M. Glotfelty, 
General Number 8932. This case was tried on counts 
1 and 3 of the complaint, which so far as the charge 
of negligence is concerned, are identical with counts 
2 and 3 on which the ease of Agnes L. Lachenmyer 
was tried, and to which reference is made. The only 
variation being that the complaint in each of these 
two counts in this case charged that the plaintiff herein 
was riding as a passenger in a Ford automobile driven 
by her sister, Agnes L. Lachenmyer. The answer of 
the defendant denied due care of the plaintiff, the in- 
juries and damages alleged, and all charges of negli- 
gence. It admitted the operation of the taxi cab by 
the defendant through its agent, and sets forth the 
following: ‘‘Admits that said plaintiff, Mary KE. 
Lachenmyer, was in another automobile travelling in a 
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westerly direction at or near said intersection.’’ All 
of the witnesses who could be considered eye witnesses 
who testified in this case also testified in the case 
of Agnes L. Lachenmyer above referred to, and all of 
the witnesses who testified as to the position of the 
automobiles after the accident in the case of Agnes 
L. Lachenmyer testified in the instant case, except 
James Lindsay and George F. Miller. For a summary 
of their testimony reference is made to the opinion in 
the case of Agnes L. Lachenmyer. In addition thereto, 
Maude Waters testified as a witness on behalf of the 
defendant. She had been a passenger in the taxicab 
at the time of the collision. She testified that she was 
a nurse; that in her opinion the taxicab was travelling 
at from 25 to 35 miles an hour, about 30 miles an hour; 
that just before the collision happened she noticed a 
dark flash on the right side, but did not know what it 
was; that she saw the headlights of the other car and 
in her opinion was in the center of the pavement. Jo- 
seph L. Schmitz, office boy in the employ of the Ter- 
minal Cab Company, testified that he did not see the 
accident, but helped to pull the cars apart afterward; 
that the right wheels of the Ford automobile were 
approximately 12 to 16 inches north of the old north 
street car track. The defendant testified that he was 
at the scene of the accident between 11:30 and 11:45; 
that there was broken glass and oil spots on the pave- 
ment between the two lines of the old street car track; 
that he saw no skid marks twenty feet long. In addi- 
tion to the testimony given by Mary Lachenmyer in 
the other case she testified in her own behalf that since 
the accident she has lost 12 pounds in weight; that she 
lives with her mother and sister; that on the night in 
question she testified, ‘‘we were returning from taking 
a guest of the family home;’’ that she has driven an 
automobile for five years; that sometimes she drives 
while her sister, Agnes, rides with her; that sometimes 
Agnes drives and plaintiff rides with her; that she 
did not do anything when the car of the defendant 
turned in front of them. 

Dr. J. B. Christie testified as to some of the care 
taken of the plaintiff, for which service he has made 
a charge of $67.00, which was the usual and customary 
charge for such services. Dr. William F. Johnston 
testified as to the physical injuries to the jaw and 
mouth of the plaintiff ; that three teeth were out; occlu- 
sion bad; that a temporary or partial denture which 
was removable was constructed; that part of the labial 
bone was missing; that his charge for services ren- 
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dered by him was $375.00, which was the usual, cus- 
tomary and reasonable charge for such services. 

Dr. Hedgecock testified that he saw the plaintiff the 
night of the accident; that the left eye, which he re- 
moved, was out of the socket; that her nose was 
mashed and crumpled, with a compound comminuted 
fracture; that there was a cut on the cheek, across the 
face, from the ear, up to each nostril; that she had a 
frontal skull fracture, had a cut on the left leg; that 
she was on the operating table for three and a half 
hours; that the condition of the nose would cause im- 
pairment of the hearing; that his total bill was around 
$795.00, which was the usual, customary and reason- 
able price for such work. Dr. J. M. Christie testified 
on behalf of the plaintiff; that he saw the plaintiff on 
the night of the accident; that her face was crushed 
in, that the left eye was on the cheek; that there was 
bleeding from eye, nose, mouth and one ear; that the 
bones in her face were splintered and displaced; that 
there was a cut which extended from her ear to her 
nose; that there was a fracture of the zygoma; that 
the left antrum was crushed in; that there was a 
broken collar bone, a bruise on the right shoulder, the 
bones to which the teeth were attached were broken, 
and the plaintiff was in bad shock; that the scar on 
the left cheek restricted the motion of the jaw and that 
this is permanent. A motion was made by the defend- 
ant, at the close of the plaintiff’s evidence, and again 
at the close of all the evidence, that the court instruct 
the jury to find for the defendant. Both motions were 
denied by the court. This cause was submitted to the 
jury, who returned a verdict finding the defendant 
euilty and assessing plaintiff’s damages in the sum of 
$15,000. Defendant’s motion for new trial was over- 
ruled, and the court entered judgment on the verdict, 
against the defendant, in the sum of $15,000 and costs, 
in favor of the plaintiff. It is from this judgment the 
defendant has prosecuted an appeal to this court, 
claiming the following errors relied upon for reversal: 
That the court erred in refusing to direct a verdict 
and instruct the jury to find the issues for the defend- 
ant, at the conclusion of the plaintiff’s evidence, and 
at the conclusion of all the evidence; in the admission 
of improper and incompetent evidence on the part of 
the plaintiff; in the exclusion of competent evidence 
on behalf of the defendant; in refusing to exclude in- 
competent evidence on behalf of plaintiff; in giving 
each and all instructions, as said instructions are not 
instructions covering the entire case, but are general 
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and abstract propositions of law; in not giving an in- 
struction covering relationship of plaintiff to the driv- 
er of the car, and particularly on joint or common 
enterprise; that the verdict is contrary to the law and 
evidence, and is excessive; that the court erred in over- 
ruling the motion for new trial. 

From a consideration of the testimony offered by 
plaintiff and defendant, it plainly appears that there 
was a sharp conflict as to the happening of this acci- 
dent. If the testimony of the plaintiff in this case, and 
of her sister, who was driving the automobile, is true, 
and the defendant was travelling at the rate of speed 
of 45 miles an hour, as testified by Irvin R. Maxwell, 
or 30 miles per hour, as testified by the passenger in 
the taxicab, and he pulled suddenly out of his line of 
traffic, and into the line of traffic where the automobile 
in which the plaintiff was riding was rightfully travel- 
ling, with no other excuse than a desire to pass a taxi- 
cab which was ahead of it, and if he sounded no signal 
as he did this, and was 20 feet from the car in which 
plaintiff was riding when he pulled out of his own line 
of traffic, and if the plaintiff was looking ahead, and 
the impact occurred before she had any opportunity 
to warn the driver of the car that there was a cab 
approaching, or if the driver of the car saw the cab 
approaching so that a warning was unnecessary, then 
the plaintiff was entitled to recover in this case. On 
the other hand, if the testimony of the defendant’s 
driver is to be believed, taken together with the other 
testimony as to the position of the cars, a finding for 
the defendant might well have been justified. The 
question of the negligence of the defendant, and the 
contributory negligence of the plaintiff, were questions 
of fact, which were properly submitted to a jury, and 
the jury having by its verdict determined that the 
plaintiff was free from negligence, and the defendant 
was negligent there is ample evidence to sustain the 
verdict. The question of the credibility of witnesses 
was for the jury, and no error was committed by the 
trial court in refusing to grant defendant a new trial, 
unless error was committed by the trial court in con- 
nection with the giving of instructions, or the verdict 
is excessive. The defendant in his errors relied upon 
for reversal, or assignment of errors, claims that the 
verdict is excessive. No authorities are cited in the 
brief proper, nor is the matter argued in the argument 
itself, except the statement that ‘‘the ad damnum was 
$15,000, and the jury gave the plaintiff the full amount 
thereof.’? That the verdict was the result of passion 
and prejudice; that the defendant is the operator of 
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a taxicab and the jury assumed he had insurance. 
There is nothing in the record on which to base this 
last statement, and the fact that the limit of the ad 
damnum was given is no proof either that the verdict 
is the result of passion or prejudice, or that it is ex- 
cessive, provided the evidence discloses sufficient in- 
juries to warrant such a verdict as we feel it did. There 
is evidence of medical, hospital, and expense for nurses 
of over $2,100, the recital heretofore made of the vari- 
ous permanent injuries including the loss of an eye, 
which this plaintiff sustained as a direct result of this 
accident, would not warrant this court in saying that 
this verdict was excessive. 

The defendant also claims that the trial court erred 
in giving each and all of the instructions, as said in- 
structions are not instructions covering the entire 
case, but are general and abstract propositions of law. 
This assignment of error cannot be considered by this 
court because after the trial court had prepared a nar- 
rative instruction, such narrative instruction was sub- 
mitted to counsel for both plaintiff and defendant for 
objection and suggestions, and no such objection as is 
now urged was made at that time. Therefore, in ac- 
cordance with the provisions of Section 67, Civil Prac- 
tice Act, 1933, the objection now urged was waived, and 
can not be considered at this time. At that time the 
defendant did offer two instructions as suggestions, 
which were refused by the court. We will not set them 
out, but each one has to do with the proposition that 
under the evidence the plaintiff was not a passenger 
but was engaged in a joint enterprise with her sister, 
and that therefore, if the driver of the automobile was 
guilty of any negligence such negligence could be im- 
puted to the plaintiff in this case. In this connection 
we will consider the evidence, and all the evidence, 
bearing upon that point. The plaintiff testified that 
she and her sister both lived at home with their 
mother; that sometimes she drove the car and her 
sister rode with her, and sometimes her sister drove 
the car, and she rode with her sister. It is undisputed 
that the car was owned by the sister, Agnes L. Lachen- 
myer. As to the purpose for which the car was oper- 
ated the only testimony is this: The plaintiff testified, 
‘‘we were returning from taking a guest of the family 
home.’’ Later, in the cross examination of the plaintiff 
these questions were asked her; to both of which ques- 
tions objection was sustained: ‘‘Did you feel if you 
wanted to go some other direction your sister would 
take you?’”’ ‘‘If you had told your sister to turn south 
on Fourth street she would have done it, wouldn’t 
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she?’’ Certainly, the objection to the first question 
was properly sustained, because we fail to see what 
probative value an expression of the plaintiff’s feeling 
on a subject might have, and as to the second question, 
it called for an opinion of the witness on a matter 
concerning which she could not tell. It may or may 
not have been true that the sister would have complied 
with her request, but even so that would neither tend 
to prove nor to disprove that they were engaged in a 
common enterprise of such a character as to make the 
driver the agent of the passenger, or chargeable with 
the driver’s negligence. No attempt was made by any 
further questions to establish any joint enterprise, nor 
do we feel that the statement made by the plaintiff, 
‘‘we were returning home from taking a guest of the 
family home’’ in any way tends to establish a joint 
enterprise, because there is not a scintilla of evidence 
which indicates that the plaintiff could direct or con- 
trol the movement of the car, or the method of driving, 
nor is there a vein of common financial interest indi- 
cating a quasi partnership entailing the usual joint 
control. There is no showing of a community of in- 
terest in the objects or purposes of the undertaking 
and an equal right to direct and govern the movement 
of each other with respect thereto. (Fisher v. John- 
son, 238 Ill. App. 25; Yeates v. Ill. Cent. R. Co., 241 
Til. 205.) 

Therefore, we find no error in the trial court’s rul- 
ings on the questions asked, or in his refusal to incor- 
porate the suggestions presented to him in the narra- 
tive instruction. In our opinion, after a thorough 
examination of the record in this case, no reversible 
error was committed by the trial court, and the de- 
fendant had a fair opportunity to present his defense. 
Therefore, the judgment of the trial court should 
be, and the same is hereby affirmed. 

Judgment affirmed. 


(Twelve pages in‘original opinion.) 
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PuBLISHED IN ABSTRACT 


In the Matter of the Conservatorship of Emma Us 


Swank, an Incompetent, v. Harold E. Hender- 
son, as former conservator, Appellant. 


Appeal from Circuit Court, Morgan County. 


Ocroser Term, A. D. 1935. De & 3 


Gen. No. 8922 Agenda No. 11 

Mr. Justice Avuasen delivered the opinion of the 
Court. 

On January 16, 1932, Harold E. Henderson, a re- 
ceiving teller in The Ayers National Bank of Jackson- 
ville, Illinois, was appointed conservator of Emma 
M. Swank, an incompetent, in Morgan county, Illinois, 
and letters of conservatorship were issued to him. His 
inventory was filed on January 25, 1932, and approved 
the following day. As such conservator there came 
into his hands certain real estate, a savings account 
which had been opened by his ward in The Ayers 
National Bank of Jacksonville, Illinois, amounting to 
$8,119.89, and a checking account in the same bank, in 
the amount of $77.67. On July 7, 1932, he filed a peti- 
tion to invest $1,100.00 in a real estate mortgage, bear- 
ing 7 per cent interest, and on July 9, 1932, the court 
ordered the investment be made, and the conservator 
withdrew said sum from the savings account for that 
purpose. On November 21, 1932, the savings account 
in The Ayers National Bank showed a balance of 
$7,115.64, and on that date the bank was closed by the 
Comptroller of Currency. $6,919.89 of the savings ac- 
count was originally in the account when it came into 
the hands of the conservator, and after that time it 
was increased by a credit of $195.75 and decreased 
by the $1,100.00 mortgage loan, and $100.00 paid out 
for expenses under court order. This savings account 
carried by the bank, drawing 3 per cent interest, pay- 
able January 1, and July 1, had a warning cap on the 
savings account card upon which was written ‘‘Harold 
EK. Henderson Cons.’’? Henderson did not come in 
contact in his employment with persons desiring to 
borrow money on real estate and had consulted the 
officers of the bank who handled such matters, and 
asked them to advise him when suitable first mortgage 
investments were available in which the conservator- 
ship funds couid be invested. It appears that he had 
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no knowledge of, and no reason to suspect that the 
bank was insolvent. The checking account which had 
come into his hands as conservator, and which had a 
balance when the bank closed of $271.90 was carried in 
the name of Harold EK. Henderson, conservator, Emma 
Swank. Over this account H. C. Clement, an officer 
of the bank, exercised joint control by arrangement 
with Henderson’s bondsman. No one exercised joint 
control with Henderson over the savings account, and 
withdrawals were made on it over his own signature 
alone. In June, 1933, after hearing the County court 
of Morgan county entered an order of restoration, 
and upon a further hearing in November the Farmers 
State Bank and Trust Company was appointed con- 
servator. The final report of Henderson as conser- 
vator showed both of the above mentioned accounts 
in The Ayers National Bank at the time that bank 
closed. Objections were filed by the ward after her 
rights were restored, and later by the successor con- 
servator, which alleged that the conservator Hender- 
son in violation of law kept in permanent deposit in 
the Ayers bank, certain funds in a pretended savings 
account; that the bank went into the hands of a re- 
ceiver, and the funds were wholly lost; that Henderson 
had not placed and kept the ward’s money at interest 
upon securities as required by statute, and that he 
failed to manage the funds of the ward according to 
law and for the best interests of the ward. The order 
appointing Farmers State Bank and Trust Company 
conservator found all of the facts recited above, and 
in addition that a rule of the savings department of 
The Ayers National Bank, required 90 days notice of 
withdrawals of sums over $500.00, but was not gener- 
ally enforced; that Henderson wrongfully surrendered 
control of the checking account; that for over 10 
months Henderson did not make the active attempts 
to secure investment of funds that his position as con- 
servator required, and that he allowed said amounts 
to remain in a savings account in the bank; that it was 
his duty to be active in collecting assets converting 
illegal investments and procuring sound investments, 
but found that Henderson throughout acted in good 
faith. The order further sustained the objections of the 
Farmers State Bank and Trust Company as conser- 
vator, and ordered that Henderson within 10 days file 
an account in accordance with the findings therein, and 
pay to the Farmers State Bank and Trust Company as 
conservator with interest, the sums which were in the 
two accounts in the Ayers bank when it closed, and 
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that upon payment of said sums, and the filings of re- 
ceipt from the present conservator, and the delivery 
of all securities by Henderson, he be discharged from 
further liability, 

From the order so entered this appeal is taken, by 
Harold E. Henderson as former conservator, who as- 
signed as error all of the findings of the court, and its 
judgment and decision. 

Under the statute when the appellant had qualified 
as conservator, and taken over the control and man- 
agement of his ward’s estate he became bound by the 
provisions of the statute, to place and keep his ward’s 
money at interest upon security as is provided by Il. 
State Bar. Stats., 1935, Ch. 86, Section 18, which is as 
follows: ‘It shall be the duty of the conservator to 
place and keep his ward’s money at interest, upon se- 
curity to be approved by the court, by investing, on 
approval of the court, the same in United States bonds, 
or in the bonds of any state, county, city or municipal- 
ity, which are not issued in aid of railroads and where 
the laws do not permit said counties or municipalities 
to become indebted in excess of five per cent of the as- 
sessed valuation of property for taxation therein, and 
where the total indebtedness of such county, city or 
municipality does not exceed five per cent of the as- 
sessed valuation of property for taxation at the time 
of such investment. Personal security may be taken for 
loans not exceeding $100. Loans upon real estate 
shall be secured by first mortgage, or trust deed there- 
on, and not to exceed one-half the value thereof. All 
loans shall be subject to the approval of the court. The 
conservator shall be chargeable with interest upon any 
money which he shall wrongfully or negligently allow 
to remain in his hands uninvested, after the same 
might have heen invested.’’ The requirements 
of the statute set forth above have been declared by 
the Supreme court of this state to be mandatory in 
their nature, (McIntyre v. People, 103 Mlinois 142; 
Hughes v. People 111 Ml. 457; Kattelman v. Guthrie’s 
Estate 142 Tl. 357; Chapman v. American Surety Co., 
261 Ill. 594.) Regardless of the fact that the savings 
account in question was subject to the reservation that 
the Ayers bank had the right to demand and to have 
90 days previous notice in writing as a condition of 
payment on all sums of or exceeding $500.00, and in 
spite of the contentions of appellant that the statute 
does not specifically require the conservator to invest 
money or liquidate existing investments which he im- 
properly holds within a definite period it is obvious 
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that after the interest payment date on July 1, 1982, 
the savings account might have been withdrawn with- 
out loss of interest and invested in accordance with 
the statute. This was not done, and some ten months 
elapsed between the time appellant was appointed 
conservator and the date on which the bank was 
closed during which interval, after making one mort- 
gage loan for $1,100.00 he did nothing further except 
to ask the officers of the bank to let him know when 
suitable first mortgage investments were available, 
and this does not appear to us to have been the dili- 
gence required of him as conservator in the light of the 
mandatory character of the statute. 

Counsel for appellant point out that the court may 
take judicial notice of the general economic depression 
by reason of widespread financial and economic col- 
lapse, and in view thereof that the action of Henderson 
as conservator in keeping the funds in the savings ac- 
count should be regarded as proper eare of the funds 
in his custody rather than negligence in his duty. It 
appears to us that under these circumstances the con- 
servator should be more cautious that at other times 
and that such caution would dictate that a large por- 
tion of the estate in his hands should not be kept in a 
savings account but rather in some of the forms of in- 
vestments authorized by the statute. The argument of 
appellant’s counsel that Henderson being employed in 
the receiving department of the bank had no occasion 
to come in contact with persons desiring to borrow 
money on good real estate securities and simply con- 
sulted with officers of the bank who were in charge of 
loans does not indicate that he was using diligence 
in performing his duty as an officer of the court, and 
does not excuse him from recognizing the mandatory 
character of the statute which requires him to keep the 
funds in a safe investment. It has been indicated 
in the case of Rawson v. Corbett, 43 Ill. App. 127 that 
a sixty-day period from time of receipt of money by a 
guardian would be a reasonable time to effect a loan of 
the same. In that case certain funds were collected 
by a guardian, and on February 11, 1882, he had on 
hand the sum of $4,863.69, and on the 12th day of 
March, 1883, the sum of $1,969.32, which was not in- 
vested or loaned but permitted to remain in the bank 
until January 1, 1885. In that case the court said: 
“There is no evidence in the record showing any effort 
on the part of the guardian to loan this money, or tend- 
ing to show that a loan thereof could not have been ef- 
fected. The failure to attempt to loan it is a neglect of 
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duty on the part of the guardian to such an extent as to 
make him liable for interest, and as sixty days from 
the time of its receipt would be a reasonable time to 
effect a loan of the same, he should be charged inter- 
est on each of those sums from sixty days after their 
receipt * * *’? In Bond v. Lockwood, 33 Til. 212, and 
Bennett v. Hanifin, 87, Tl. 31, the court indicates that 
six months time is a reasonable period for the invest- 
ment of fiduciary funds such as in the instant case. In 
this case, as pointed out above, there is little evidence 
of any diligence on the part of Henderson to effect 
loans of the money which he had in the savings ac- 
count, and there is nothing in the record to indicate 
that such loans could not be effected. On the contrary, 
he could have invested in government securities or 
municipal bonds but did not see fit to do so, and failing 
to make such investments of the funds held in the bank, 
for a period of ten months, we think was clearly in 
violation of the statute. Appellant’s argument would 
indicate that the only prudent course for the conser- 
vator to have followed would have been to invest the 
funds in first mortgages, and would apparently have 
this court believe that such an investment was the only 
type that the conservator could reasonable make. Cer- 
tainly, in the face of the argument used by appellant’s 
counsel relative to the economic depression, such a 
position is scarcely tenable. 

It is further contended by counsel for the appellant 
that the deposit of the funds in the savings account did 
constitute an investment. However, it is not named 
as one of the possible forms of investment by the stat- 
uts, and our Supreme court has so held, and regardless 
of the fact that a savings account may be an invest- 
ment, the duty of the conservator, under the statute, 
remains the same, and he must within a reasonable 
time nut the funds into one of the forms of investment 
specified by the statute. Furthermore, such invest- 
ments as he makes under the statute must be approved 
by the court, and while they need not be approved at 
the time they are made, they must be approved subse- 
quently, or the conservator will become personally 
liable. (Bruner v. Wolford’s Estate, 356 Tll. 514.) 

For the reasons given, the findings of the Circuit 
court of Morgan county in this cause, and the order 
entered thereon, sustaining the objection of the Farm- 
ers State Bank and Trust Company to the final report 
of Henderson as former conservator, and the further 
order that said Henderson as former consevator pay 
to the Farmers State Bank and Trust Company as con- 
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servator the sum of $7,115.67 with interest at 5 per 
cent per annum from July 16, 1932, and the further 
sum of $270.90 with interest at 5 per cent per annum 
from November 21, 1932, and that upon the payment 
of said sums and the filing of receipts therefor and the 
surrender of all securities and other assets mentioned 
in the report of Henderson as conservator, he be dis- 
charged from further liability, is hereby affirmed. 
Order Affirmed. 


(Ten pages in original opinion) 
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William L. O’Connell, Receiver of the Griggsville 
State Bank, Appellee, v. E. L. Hitch, et al., 
Appellants. 


Appeal from Circuit Court, Pike Cou 
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Mr. Justice Atasen delivered the opinion of the 
Court. 

The Hlinois Valley Bank, organized under the laws 
of the State of Ilinois was, prior to the 5th day of 
December, 1928, doing a general banking business, and 
on or about the said date was insolvent, although this 
fact was not known. The Griggsville State Bank was 
organized under the laws of Illinois to take over the 
Illinois Valley Bank, by which transaction stockholders 
of the Hlinois Valley Bank became stockholders of the 
Griggsville State Bank. The Griggsville State Bank 
took over the assets of the Ilinois Valley Bank, and 
while the latter bank ceased doing an active business, 
it did not surrender its charter. In this transaction by 
which the Griggsville State Bank took over the assets 
of the Illinois Valley Bank, the liability of the stock- 
holders of the Illinois Valley Bank under Section 6, 
Article 11, of the Constitution of Illinois, was pre- 
served. This liability was evidenced by a note in the 
amount of $25,000, executed by the Illinois Valley 
Bank. The Griggsville State Bank then proceeded 
to transact business, with the assets formerly owned 
by the Illinois Valley Bank, and new capital. On 
December 30, 1931, the Griggsville State Bank became 
insolvent. H. 8S. Miller was appointed receiver of said 
bank by the Auditor of Public Accounts. Subsequent 
to his appointment the receiver filed his bill in chan- 
cery setting up the insolvency of the Griggsville State 
Bank, and of the Illinois Valley Bank, and the owners 
of stock in the Illinois Valley Bank, which included the 
name of the appellant, E. L. Hitch, as the owner of 10 
shares of stock. To this bill the appellant filed an 
answer and a plea. The plea sets forth that E. L. 
Hitch’s brother, Rufus Hitch, was the owner of 20 
shares of the capital stock of the Illinois Valley Bank, 
and that he had negotiated with appellant to sell him 
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10 shares of said stock; that such negotiations were 
not completed; that appellant refused to purchase the 
stock, never agreed to, and never did purchase it, 
never saw the certificate pretending to evidence the 
transfer of ownership of the stock to him, but alleged 
that upon being asked to accept the stock, and receipt 
for the same ‘‘precisely’’ refused to do so. The plea 
further sets forth that he never received any notice of 
any stock holders’ meeting, and never received any 
dividends on the stock, and never, until after the filing 
of the bill in this case, knew that the records of the 
bank purported to show that he was the owner of the 
stock, or that the same had been reported by the off- 
cers of the bank as having been sold to him; that he 
had authorized no one to order the certificate written 
or to accept the same; that he had never authorized 
any one to represent to the bank, or to any one else, 
that he owned the stock, and that he had refused at all 
times to in any way ratify the transfer of said stock 
to him. The answer which was filed by appellant al- 
leges the same matter contained in the plea. Upon 
the plea being set down for argument it was overruled 
by the court. The appellant elected to stand on his 
plea, and an order of default was entered, and judg- 
ment rendered against him on April 25, 1935, in the 
sum of $1,000, and costs, in favor of William L. O’Con- 
nell who had been substituted as receiver of the in- 
solvent bank after the commencement of the suit by 
Miller. From this judgment this appeal is taken to 
this court. The appellant sets up three errors relied 
upon for reversal but the sole contention is that his 
plea constitutes a complete defense to the bill filed by 
the receiver. 

The sole question to be decided in this case is 
whether the pleadings show any act, or the lack of 
action, upon the part of the appellant which would be 
tantamount so far as the creditors of the bank are 
concerned to an admission of ownership by the appel- 
lant of stock in the closed bank, or any act or lack of 
action on the part of the appellant of knowingly per- 
mitting the bank to issue a stock certificate in his name, 
and carry a record of such alleged stock ownership 
upon the books of the bank. It has been held that one 
who knowingly permits his name to be carried on the 
books of a bank as a stockholder is thereby estopped 
from denying a liability on such stock. (Rosenfeld v. 
Horwich, 221 Tl. App. 304.) But, as the court said in 
that case, quoting from Golden v. Cervenka, 278 Tl. 
409, ‘‘Of course, the liability of a stockholder in a 
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State Bank may not be imposed upon one, by including 
his name in the list of subscribing stockholders filed 
with the Auditor of Public Accounts and recorded in 
the Recorder’s office of the county and by making out 
a stock certificate in his name, all without his knowl- 
edge or consent.’’ The court further said: ‘‘A eredi- 
tor is entitled to hold him liable as a stockholder who 
appears on the books of the corporation to be the legal 
owner of the stock. * * * The stockholders are liable, 
not because of actual notice to any particular creditor 
that any particular person is a stockholder, but be- 
cause the law imposes the liability, and the record in 
the Recorder’s office is for the convenience of persons 
dealing with the bank in ascertaining who are the 
stockholders. ”’ 

Therefore, it is necessary to decide whether from 
the pleadings in this case the appellant knowingly per- 
mitted his name to appear upon the record of the bank 
as a stockholder, and a certificate of stock to be issued 
to him. In this case the plea sets up that the appellant 
had some negotiations with his brother relative to the 
purchase of the 10 shares of stock which the complaint 
alleges he owned, and that subsequently he refused to 
accept a certificate for such stock and to sign a receipt 
therefor. This, certainly, would indicate that such a 
stock certificate had been presented to him, and that 
knowing of its existence he could reasonably be aware 
that the records of the bank would indicate the owner- 
ship of the stock by him which the certificate evi- 
denced. While the plea in this case filed by appellant 
shows a _ refusal to accept the stock  certifi- 
eate which the bank had issued, there is  noth- 
ing in the plea to show that appellant took 
any steps to disavow the tranfer of the stock to 
him, so that the creditors of the bank would have 
notice of his refusal to acknowledge ownership. As 
stated by the court in Rosenfeld v. Horwich, 221 Ml. 
App. 304, ‘‘If, instead of receipting for the 150 shares 
of stock and indorsing it, for the very apparent accom- 
modation of Munday, the defendant had publicly repu- 
diated the issuance of that stock to him in some suit- 
able manner, as by filing his affidavit to that effect in 
the Recorder’s office, with a demand that the certifi- 
cate in question be immediately canceled, he would 
never have become a holder of the stock with his con- 
sent or acquiescence and would never have incurred 
the liabilities as a holder of that stock.’’ Thus, we are 
led to inquire why, in the instant case, the appellant 
after showing in his plea that he had knowledge of the 
issuance of the certificate of stock in his name, shows 
no act on his part which would amount to a public 
repudiation of his ownership? Since the plea admits a 
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knowledge by the appellant of the issuance of the stock 
and shows no effective steps taken by him to secure a 
cancellation thereof during the time the stock stood in 
his name on the books of the bank and since it is not 
shown by appellant’s plea that he performed his legal 
duty in using the care and diligence required of him to 
see that the creditors of the bank were not misled by 
his conduct, in failing to disavow publicly his owner- 
ship of the stock, the plea was insufficient in law and 
was properly overruled by the trial court. 

The defendant, E. L. Hitch, abided by his plea and 
elected not to plead further. Therefore, the bill was 
taken as confessed as to him and a decree and order 
entered against him in accordance with the bill. In 
all of these rulings the trial court was correct, and the 
Judgment of the trial court is hereby affirmed. 

Judgment Affirmed. 


(Seven pages in original opinion) 
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PUBLISHED IN ABSTRACT 


Agnes L. Lachenmyer, Plaintiff-Appellee, v. Central 
Mutual Insurance Company of Chicago, 
Defendant-Appellant. 


Appeal from Circuit Court, Champaign County. 


Octoser Term, A. D. 1935. 2 § = 


Gen. No. 8941 Agenda No, 21 

Mr. Justice Autasen delivered the opinion of the 
Court. 

On January 26, 1935, plaintiff, Agnes L. Lachen- 
myer, recovered a judgment against Walden M. Glot- 
felty, for $10,000, on account of injuries sustained in 
an automobile collision on April 22, 1934, with a taxi 
cab owned by Glotfelty. Thereafter she filed this suit, 
setting forth these facts, and the further fact that 
there were two policies of insurance issued by the de- 
fendant insurance company covering the said Glot- 
felty, and the said cab, which was involved in this col- 
lision, in full force and effect at the time of said eol- 
lision, and the further allegation that by virtue of the 
statutes of Illinois, Cahill, 1933, Chap. 73, See. 466, the 
plaintiff is entitled to maintain suit directly against 
the insurance company on said policy, and that all 
conditions precedent have been performed. For fur- 
ther description of the provisions of said policies ref- 
erence is made to the opinion of this court in case en- 
titled Mary E. Lachenmyer v. Central Mutual Insur- 
ance Company of Chicago, General Number 8920. The 
answer of the defendant admits the execution of the 
policies, the judgment as set forth in the complaint, 
and the performance of all conditions precedent, al- 
leges the unconstitutionality of the statutes whereby 
plaintiff is given the right to maintain the suit. An- 
swer further sets forth that Mary EH. Lachenmyer had 
recovered a $15,000 judgment against the defendant 
Glotfelty growing out of the Same collision in which 
the plaintiff was involved and that Mary E. Lachen- 
myer had sued the defendant on the two insurance 
policies, and secured a judgment of $7,601.12 against 
the defendant; it denied the defendant was liable for 
more than $2,397.89 to the plaintiff in this ease. Plain- 
tiff’s reply to the answer was that the judgment of 
$7,601.12 recovered by Mary Lachenmyer against the 
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defendant was not a final judgment because an appeal 
had been perfected from said judgment, and appeal 
bond filed; that nothing had been paid on the judg- 
ment; also denied the unconstitutionality of the statute 
in question. Jury was waived, and the case was tried 
by the court. The same documentary proof was made 
as to the matters set up in plaintiff’s complaint, and 
as to the policies, as was made in the case of Mary E. 
Lachenmyer, and it was further stipulated that prior 
to this hearing Mary HE. Lachenmyer had recovered a 
judgment against the defendant Glotfelty, in the sum 
of $15,000 for personal injuries sustained in the same 
collision in which this plaintiff was injured, and fur- 
ther that she recovered a judgment against the defend- 
ant insurance company in the sum of $7,601.12, and 
that an appeal had been prosecuted therefrom, an ap- 
peal bond filed, and the appeal was then pending. Af- 
ter hearing the court found for the plaintiff, in the sum 
of $7,621.60, and entered judgment against the det‘end- 
ant, Central Mutual Insurance Company, in that sum, 
and for costs. It is from that judgment that the defend- 
ant, Central Mutual Insurance Company of Chicago 
has prosecuted this appeal, assigning the following 
errors: The court erred in entering judgment against 
the defendant in the sum of $7,601.12; in allowing in- 
terest on the principal judgment, as interest was not 
pleaded or claimed in said declaration; in the construc- 
tion of the policies in that the court held that there 
were two policies, each with full liability; in not direct- 
ing a verdict in favor of defendant at the close of all 
the evidence; in finding that any demand had been 
served on the defendant for the payment of said judg- 
ment or any particular sum of said judgment; in as- 
sessing an excessive judgment; in not granting a mo- 
tion for new trial; in assessing judgment in favor of 
Agnes Lachenmyer on Plaintiff’s Exhibit B or taxi 
eab liability bond after having assessed judgment on 
the same in the full amount; in rendering a judgment 
against the defendant, and in no event should the judg- 
ment have been for more than $2,397.88. 

The same propositions of law as to the construction 
of these two policies, Plaintiff’s Exhibits A and B, are 
raised in this case, as were raised in the case of Mary 
E. Lachenmyer. The situation in the two cases is 
much the same. However, in this case it does affirma- 
tively appear that a previous judgment had been ren- 
dered against the defendant, Glotfelty, for $15,000, for 
damages sustained by another in the same collision in 
which this plaintiff was injured. It further appears 
that Mary EK. Lachenmyer brought suit upon these 
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policies, and recovered a judgment for $7,601.12, and 
that an appeal has been prosecuted therefrom, and the 
bond filed, making said appeal a supersedeas. In view 
of that fact the judment against the defendant, is not 
a final judgment, and therefore, may be disregarded. 
(People v. Pam 276 Til. 181; Civil Practice Act, Sec- 
tion 92.) The judgment for $10,000 against Glotfelty 
on which this suit is based is a final judgment so far as 
anything that appears in this record. It is appellant’s 
contention as we understand it from its brief and argu- 
ment that because a judgment has been obtained 
against its assured on which it has paid nothing, the 
amount of such judgment may be deducted where a 
second judgment has been obtained, and _ suit is 
brought on that judgment. With this proposition we 
cannot agree. <A policy is satisfied not by the obtain- 
ing of a judgment against the insured but by the pay- 
ment of the full amount due under that policy. No- 
where is it alleged that any money has been paid by 
this defendant in discharge of its obligation under its 
policy or policies. We, therefore, hold that the fact 
that a judgment has been obtained against the party 
whom this defendant insured is no defense as to a suit 
by one who subsequently obtains a judgment against 
the same assured, for injuries sustained growing out 
of the same accident. This is in accordance with the 
statute under which the smaller policy, Plaintiff’s Ex- 
hibit B, was written, Cahill Statutes, 1933. Ch. 95-A, 
See. 44. 

Defendant in its argument says the question is 
whether the defendant is liable for $10,000, for $12- 
500, or for $15,000. We can not see from the plead- 
ings and the evidence that that question was raised at 
all. 

What was said by this court in the opinion in the 
case of Mary E. Lachenmyer as to the amount of the 
judgment, the allowance of interest, and that the judg- 
ment is excessive, applies with equal force in this case. 
While not assigned as error, the constitutionality of 
various statutes was raised by the pleadings, and in 
the trial court. These matters can not be considered 
in this court because by appeal to this court such ques- 
tions are waived. A careful examination of the record 
discloses no reversible error committed by the trial 
court. We believe that the finding and judgment of 
the trial court is correct, and therefore, its judgment 
is hereby affirmed. 

Judgment Affirmed. 
(Five pages in original opinion) 
ERR 14 (85865) 
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O’Meara Construction Company, Inc., a Corporation, 
Plaintiff-Appellee, v. Joseph Meltzer, Inc., a 
Corporation, Defendant-Appellant. 


Appeal from Circuit Court, Adams County. 


Ocroper Term, A. D. 1935. 2 § 3 T - A a G 5 At 
Gen. No. 8944 Agenda No, 23 


Mr. Justice AuLasen delivered the opinion of this 
Court. 

This is a suit brought by the O’Meara Construction 
Company, Ine., a corporation, against Joseph Meltzer, 
Inc., a corporation, to recover for merchandise sold, 
for the rental of a tractor, of a drag line, and for 
damages to two drag lines. The amended complaint 
filed by plaintiff consisted of five counts, the first count 
is a claim for cable which it is alleged plaintiff sold 
to defendant, but since the issues on that count were 
found for the defendant, and no erogs-errors assigned, 
it becomes unimportant in the decision of this case. 
The defendant company was a general contractor 
which had undertaken to construct Lock 21 in the Mis- 
Sissippi River, near Quincy, Illinois, which entailed in 
connection with the construction, the furnishing of 
certain supplies and materials at the site of the work, 
and the moving and hauling of earth. The second 
count of the complaint alleges the foregoing facts, and 
that the defendant on or about December 16, 1933, en- 
tered into a contract with a partnership, of which the 
plaintiff is the successor, to furnish tractors and oper- 
ators at defendant’s request while the work on the 
lock was in progress, and to pay the reasonable value 
for such services; that plaintiff company furnished 
tractors with operators to January 20, 1934, for a 
period of 5514 hours, and from J anuary 20, 1934, until 
March 29, 1934, for 10714 hours, and tractors without 
operators during the latter period for 62 hours, by 
reason of which plaintiff became entitled to $1,102.00. 

The third count of the amended complaint alleges 
that on March 29, 1934, the defendant hired a crane by 
the month from plaintiff, and referred to as K-48, to 
be returned in good condition, reasonable wear and 
tear excepted, at the rate of $1,100.00 a month; that 
the defendant took the machine on April 2, 1934, used 
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it until December 26, 1934, and that deducting rental 
paid from the total amount due, there remained a bal- 
ance of $3,235.16. 

The fourth count alleges that the defendant, disre- 
garding its obligation to return machine K-48, in the 
condition required by the contract, allowed it, through 
negligence and ill use, to be damaged to the extent of 
$5,000.00 above the ordinary wear and tear. 

The fifth count alleges that the defendant hired a 
machine referred to as K-55, under the same terms as 
applied to K-48, retained possession thereof from 
April 2, 1934, to June 30, 1934, inclusive, that the rent 
was paid on machine K-55, but that it was returned in 
poor condition and through negligence and ill use was 
damaged to the extent of $863.69 above ordinary wear 
and tear. 

Defendant filed its answer denying that it entered 
into a contract for the services of the tractor, or that it 
became necessary for the defendant to move and haul 
the items mentioned in the second count of the com- 
plaint, denied that it rented the tractor, and denied the 
amount which the tractor was alleged to be reasonably 
worth in the complaint, and further denied that the 
defendant used the tractor for the time alleged, or that 
there was anything due plaintiff for its use. The an- 
swer alleges that on December 11, 1932, the defendant 
and the partnership to which plaintiff succeeded en- 
tered into a contract in connection with the work on 
Lock 21, by which plaintiff was to perform all excava- 
tion, dispose of the earth excavated, remove all mate- 
rial encountered in the work of excavating, and to fur- 
nish all necessary labor and equipment to perform ex- 
peditiously the work required; that one of the tractors 
used by plaintiff was the property of the defendant; 
that on or about the 31st day of March, 1934, the plain- 
tiff and defendant decided to abandon their contract, 
which they did on that day, and settled all differences 
by defendant paying to plaintiff all moneys then due; 
that a mutual release was signed by plaintiff and de- 
fendant, whereby each released the other from all 
moneys due, accounts, actions, claims, and demands, 
of any nature whatsoever from the beginning of the 
world to date. 

Defendant further answers count three by denying 
that it hired crane K-48 as alleged, or that it retained 
possession of it and used the same from April 2, 1934, 
to December 26, 1934, and affirmatively alleges that by 
contract entered into on September 1, 1934, defendant 
agreed to pay $30.00 a day for said machine for such 
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days only as it was used; that all rentals therefor had 
been paid. The answer further denies that crane K-48 
was broken or damaged through defendant’s neglig- 
ence and ill use, and alleges that it was in a bad state 
of repair at the time it was delivered, and the defend- 
ant repaired it in order to make use of it; that crane 
was carefully operated and used in the type of work 
to which it was adapted. That the repairs were made 
at the expense of the defendant, and that it was kept 
in good condition by defendant, and returned in as 
good condition as received, ordinary wear and tear 
excepted. Defendant then admits the hiring of Crane 
K-55, on or about March 29, 1934, and its possession 
thereof from April 2, 1934, to June 30, 1934, but denies 
that it was damaged by its negligence or ill use, and 
further alleges the same use, care, and condition upon 
return thereof as Crane K-48, and denies that plaintiff 
is entitled to recover any of the amount claimed in 
counts 2 to 5, inclusive, of the complaint or any part 
thereof. 

Plaintiff then replied to defendant’s answer admit- 
ting the contract of December 11, 1933, denying the 
work referred to in count 2 of the amended complaint 
was included in this contract, but alleged that it was 
extra and additional work at set out in the complaint, 
denied that one of the tractors used by plaintiff be- 
longed to defendant, admits the abandonment of the 
sub-contract of December 11, 1933, on March 31, 1934, 
and the settling of differences under the sub-contract, 
and the execution of mutual releases of liabilities un- 
der the sub-contract, but denies any settlement for 
work and services set out in count 2 of the amended 
complaint. The plaintiff’s reply further denies that 
on March 29, 1934, or at any other time, defendant 
hired from plaintiff the machine K-48 under written 
contract of that day, and denies that the terms of the 
contract are as set up in defendant’s answers; avers 
that on July 23, 1934, that it attempted to remove the 
machine but could not because defendant was using 
it and would not surrender it to plaintiff, charges that 
up until December 26, 1934, the machine was used by 
defendant, denies the alleged agreement of $30.00 a 
day for the use of the machine, and re-alleges that 
there was still due the sum of $3,235.16. The reply fur- 
ther denies that machine K-48 was in a bad state of 
repair when delivered, or that it was necessary for 
defendant to make repairs; alleges that it was in first- 
class condition when delivered and denies that it was 
operated properly, and used only for the type of work 
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for which it was adapted; avers that said machine was 
negligently and unskillfully used for purposes for 
which it was not adapted; that it was not properly 
maintained, and denies that it was surrendered in as 
good condition as when delivered, ordinary wear and 
tear excepted. The reply then re-alleges the negligent 
use of the machine K-55 and the damage thereto. The 
cause was tried before the court, without a jury, and 
the court allowed plaintiff $551.00 under count two, 
$265.16 under count three, $5,000.00 under count four, 
and $863.69 under count five, and entered judgment on 
its finding against the defendant, in favor of the plain- 
tiff, for $6.679.85 and costs of the suit. 

From this judgment the defendant prosecutes this 
appeal to this court, charging as error that the court 
should have found that plaintiff had released all dam- 
ages, that plaintiff was not entitled to recover, under 
count three, an amount held back by the Labor Re- 
view Board; that there was no proof of negligence, as 
charged in counts four and five, or proof of damages 
under those counts; that the damages allowed under 
counts two, three, four and five, were excessive, and 
that the findings of the court were against the mani- 
fest weight of the evidence, and law; and further, that 
the court erred in ruling on the admission of certain 
evidence. 

The first contention of the appellant that the release 
executed by the parties was an absolute bar to recovery 
under count two requires that we discuss briefly the 
testimony concerning the sub-contract alleged in count 
two. The sub-contract of December 11, 1933, provided 
for plaintiff to furnish certain tractors and operators. 
Said contract did not include within its terms any pro- 
visions for the rental of the tractors, and the rental 
agreement was never reduced to writing. The evi- 
dence further shows that the exclusive ownership and 
control of all three tractors was to be in the O’Meara 
Construction Company and further shows that said 
tractors furnished to the Meltzer company from time 
to time were used for work not encountered by the 
sub-contractor in its excavating contract, but that they 
were used for hauling stone, logs, stumps, piling, steel 
beams, and other work which for the most part was 
not encountered under the sub-contract of the Meltzer 
company. This testimony was given by Mr. O’Meara 
and corroborated in many respects by Mr. Burgland, 
who was the superintendent for the Joseph Meltzer 
Company. The release executed under date of March 
31, 1934, by and between the parties refers to the con- 
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tract entered on December 11, 1933, and waives and 
releases any claims under that contract, and concludes 
with a general release of all moneys, accounts, actions, 
claims and demands of any nature. It has been held 
in this state that in a release where there is a particu- 
lar recital followed by general words of release the lat- 
ter are limited and qualified by the particular words. 
(Todd v. Mitchell, 168 Ill. 199.) In this case, after stat- 
ing the above rule, the court said: ‘‘ Viewed in the light 
of all the evidence in the case, and in the light of the 
special as well as the general recitals in the release, 
it clearly appears that the intention was to release 
only those matters specially recited. This being true, 
the release was not a bar to this action.’’ We believe 
from the testimony in this case, and the recitals con- 
tained in the release that it was the intention of the 
parties that the release should be effective only as to 
the terms of the sub-contract which had been reduced 
to writing, and was not intended by the parties to 
affect the rental agreement concerning the use of the 
tractors. 

The second ground upon which defendant asks re- 
versal is that plaintiff was not entitled to recover an 
amount held back by the Labor Review Board. It ap- 
pears that the defendant’s contention is that it was 
authorized by the Labor Review Board to withhold 
$251.10 from any moneys owing to the plaintiff, but it 
did not set up in its pleadings that the money was so 
withheld. We, therefore, cannot consider this defense 
upon appeal. 

The third ground for reversal urged by defendant- 
appellant is that there was no proof of the negligence 
as charged in counts four and five, or proof of dam- 
ages under those counts. The trial judge in this case 
was in a position to see the witnesses, and from his 
written decision in the case it is obvious that he has 
made a careful analysis of the testimony of the wit- 
nesses. From this, and from an examination of the 
testimony of these witnesses by this court it appears 
that when the machine K-48 was turned back to plain- 
tiff by the defendant it was in a badly damaged condi- 
tion. That machine K-55 which was released to plain- 
tiff prior to the machine K-48 was in better condition. 
We are, therefore, led to inquire why the defendant 
should have returned the better machine and continued 
to use the inferior one for its work since the rental 
price of each of the two machines was the same, and 
there is nothing shown in the evidence that machine 
K-48 was any better adapted for the work which was 
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being performed than K-55. This would indicate to 
us that machine K-48 could not have been in the con- 
dition which defendant’s witnesses testified on July 1, 
1934, when the machine K-55 was returned. The evi- 
dence given by the employees of the Link-Belt factory, 
the manufacturer of the machines in question relative 
to the condition of the machines K-48 and K-55 was 
given by men who were technical experts and who had 
been employed for a long time by the manufacturers 
of the machine and who, so far as we can see, were dis- 
interested witnesses. Their testimony and the testi- 
mony of men who had to do with the operation of these 
machines clearly indicates that both of these machines 
were operated without proper attention being given 
to the matter of lubrication, and the proper function- 
ing of mechanical parts, especially after the machine 
K-48 had been submerged in water as the result of a 
flood, and had accumulated sand and grit in the hous- 
ing containing the gears. This testimony we believe 
discharges the burden of proof which was upon the 
plaintiff to show that the machines were operated in a 
negligent and unskillful manner, and that the same 
were also damaged by reason of such negligent opera- 
tion over and above ordinary wear and tear. It is a 
well-settled rule that where there is a bailment for 
mutual benefit the bailee in the absence of a special 
contract is held to the exercise of ordinary care in re- 
lation to the subject matter of the bailment, and is 
therefore, liable for negligence on his part, or on the 
part of his servants while acting in the course of their 
employment. It has further been held by our courts, 
(Clemenson v. Whitney 238 Ill. App. 308): ‘‘The 
better reasoning and the weight of authority is that 
where the bailor makes out a prima facie case of negli- 
gence against the bailee, by showing that the goods 
bailed have not been returned on demand, such prima 
facie case is not overcome by a showing, on the part of 
the bailee, to the effect that the goods have been 
burned or otherwise destroyed or have been stolen, but 
before the bailor’s prima facie case can be said to be 
overcome, the bailee must further produce evidence 
tending to prove that such burning or loss or theft was 
occasioned without his fault.’’ 

We are aware that this rule does not operate to shift 
the burden of proof from the plaintiff to the defend- 
ant but simply places the burden of proceeding upon 
the defendant. It is true that the bailor must in all in- 
stances prove that the bailee was negligent, and when 
the bailor has made a prima facie case of loss and the 
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defendant has produced evidence that tends to show 
that he was not negligent, the bailor in order to make 
out his case must prove that the bailee was in fact neg- 
ligent. This we think the evidence in this case proves. 

The defendant-appellant contends that the damages 
allowed under counts two, three, four and five, were 
excessive, and that the findings of the court were 
against the manifest weight of the evidence and the 
law. The rental value of the tractors, as well as the 
rental value of the drag lines, we believe was estab- 
lished by ample evidence. It is true that in caleulat- 
ing the rental value of the drag lines the trial court 
in deducting the amount paid, $2,814.84, from the 
amount due, at the rate of $30.00 a day, assessed dam- 
ages at $265.16, instead of $365.16. However, no cross- 
errors were assigned, and the amount should be per- 
mitted to stand. The damage resulting to machines 
K-48 and K-55 we believe is well established by the 
uncontradicted testimony as to the cost of the repairs 
made to put them in the condition in which they were 
when turned over to the defendant. The damages as- 
sessed we believe are properly measured by the cost 
of repairing occasioned by the negligence of the de- 
fendant, (Lawndale Steam Dye Works v. Chicago 
Daily News Co., 189 Ill. App. 565; Donk v. Slata, 133 
Ill. App. 280; Fitzsimons v. O’Connell, 199 Ill. 390; 
Latham v. C. C. C. é St. L., 164 Ill. App. 559), the 
court properly deducting from the amount of these re- 
pairs damages caused by ordinary wear and tear. The 
transaction between the plaintiff and the company re- 
pairing these machines was an ordinary business 
transaction and we see no reason why the court should 
evince any suspicion that the amount which the wit- 
nesses testified would be necessary would be unreason- 
able. (Darling € Company vy. Yellow Cab Company, 
238 Ill. App. 326; Cloyes v. Plaatje, 231 Ill. App. 183). 

Defendant-appellant urges further ground for re- 
versal that the court erred in ruling on the admission 
of certain evidence. This was in connection with a 
question put to a witness by counsel for the plaintiff 
as to the cost of putting the machine K-48 in the same 
repair or condition as it was on April 2, 1934. The 
question was objected to on the ground that it did not 
specify what kind of repair, and upon the question 
being put in its final form defendant’s counsel renewed 
the objection previously made, assigning the same 
reason. It appears to us that this objection was inter- 
posed on the ground that the first question asked did 
not take into account ordinary wear and tear, but inas- 
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much as testimony was introduced to show what the 
ordinary wear and tear was we do not see how the 
admission of the testimony objected to could injure the 
defendant, particularly since the case was heard be- 
fore the court and not before a jury, and further be- 
cause two other witnesses testified to substantially the 
same facts without any objection being interposed. 
For the reasons given, in our opinion, the judgment 
of the trial court should be affirmed. 
Judgment affirmed. 


(Fourteen pages in original opinion.) 
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The People of the State of Illinois, Defendant-in-Error, 
v. Cleatus Connolly, Plaintiff-in-Error. 


ERROR. Th A DUNT : 
Apped Jeon Carcait Court, Sangamon County. 


October Term, A. D. 1935. Pa 8 3 


Gen. No. 8949 Agenda No. 2 


Mr. Justice Auuasen delivered the opinion of the 
Court. 

On June 30, 1934, a verified information was filed in 
the County court of Sangamon county, Illinois, charg- 
ing the defendant, Cleatus Connolly, with having com- 
mitted an assault and battery upon one Harry Elliott. 
The information charged the unlawful acts were com- 
mitted ‘‘at Springfield, Sangamon County, Illinois, on 
June 26, 1934.’’ Upon this information the defendant 
was arraigned and pleaded not guilty. Bond was given, 
and after various continuances when the cause came on 
for trial and the parties were present in court, on the 
motion of the State’s attorney, leave was granted to 
amend the information upon its face by adding the fol- 
lowing words: ‘‘Nineteen Hundred and Thirty- 
Four’? in place of ‘‘1934”’ on line.9 of the information 
and then the following: ‘‘at the City of Springfield, in 
the County of Sangamon, in the State of Illinois.’ At 
the time that the State’s attorney made the motion no 
objection was made by counsel for the defendant. In 
fact, he stated ‘‘No objection.’’ A second verification 
dated January 14, 1935, was executed on the back of 
the information. Thereupon without the defendant 
being again arraigned nor a plea of not guilty entered 
the cause proceeded to trial before a jury, and a ver- 
dict of guilty returned. Motion on behalf of the de- 
fendant for new trial after argument was overruled by 
the court. Subsequently a motion in arrest of judg- 
ment was filed, setting forth that in the absence of the 
showing of an arraignment and plea to said amended 
information fatal error appeared upon the face of the 
record. After argument the court overruled said mo- 
tion and entered judgment on the verdict. It is from 
this ruling of the court that this writ of error is prose- 
cuted by the defendant to this court. 

The only error relied upon for reversal is the ruling 
of the trial court denying the motion in arrest of judg- 
ment and entering judgment on the verdict. It is in- 
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sisted by the defendant-appellant that a plea of not, 
guilty to an information is mandatory, and that until 
such plea is entered there is no issue to be tried. With 
this proposition we are in entire accord. It is further 
insisted that where an amended information is filed a 
new arraignment and plea is mandatory, and can not be 
waived. In support of this proposition are cited 
People v. Economakas, 278 Ill. App. 265; People v. 
Evenow, 355 Il. 451; People v. Ezell, 155 Tl. App. 298. 
An examination of these cases discloses what we be- 
lieve to be the true rule, and that is that if the amended 
information adds additional counts or changes the 
charge so that a new defense might be interposed, a 
new plea is required, but that where the amendment in 
no wise changes the offense charged, nor may require 
a new plea to present any further defense that the de- 
fendant by making no objection to the amendment, and 
proceeding to trial waives the necessity for a new plea, 
and cannot after trial, and verdict against him, for the 
first time raise this matter on a motion in arrest of 
judgment. Any defense which could have been raised 
under the amended information could have been raised 
under the plea of not guilty entered to the original in- 
formation. This is in line with the case of People v. 
Wancoski, 209 Ill. App. 47, where the defendant was 
convicted in the county court upon an information 
charging the unlawful selling of intoxicating liquors. 
The thirty-first count of the information described cer- 
tain premises as a certain room on the first floor of a 
certain one-story brick building, located at 1208 South 
Indiana avenue in the City of North Chicago. After 
the defendant had pleaded not guilty the state by leave 
of court amended said count by striking out the word 
‘‘brick”’ in the description of the building, and insert- 
ing the word ‘‘frame’’. This was done after trial had 
begun, and after the plea of not guilty had been en- 
tered. The defendant did not plead to the count as 
amended, and the contention of the defendant there, as 
in this ease, was that it was error to try the defendant 
without a plea of not guilty interposed after such 
amendment. In that case the court said, in quoting 
from Truett v. People, 88 Ill. 518, ‘‘ ‘If the amendment 
can give occasion to a new defense the defendant has 
leave to change his plea; if it can make no alteration 
as to the defense, he does not want it.’ The word 
‘brick’ was an unnecessary part of the description of 
the building and could have been stricken out without 
inserting the word ‘frame’’’. ‘‘We do not doubt that 
the parties proceeded with the understanding that the 
plea of not guilty previously entered still stood.”’ 
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In the instant case if the words which were entered 
in the information by way of amendment had been left 
out there could be no doubt as to the time when the 
offense was alleged to have been committed, nor the 
place where it occurred, and since the attorney for the 
defendant when asked whether there was any objection 
to the amendment being made said ‘‘No objection’”’ it 
appears to us that the parties in this suit likewise pro- 
ceeded with the understanding that the plea not guilty 
previously entered still stood. Therefore, in our opin- 
ion the action of the trial court in overruling defend- 
ant’s motion in arrest of judgment and entering judg- 
ment on the verdict was correct, and said action is, 
therefore, affirmed. 

Judgment affirmed. 


(Five pages in original opinion) 
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S. H. Cummins, Administrator of the Estate of Ettie 
INE 
M. Cummins, Deceased, Plaintiff-Appeliant, v. 
City of Springfield, Illinois, Defendant- 


iD SNS R 
MES Soha Circuit Court, Sangamon County. 
Ocrozer Term, A. D. 1935. 2 8 
Gen. No. 8959 Agenda No. 32 


Mr. Justice Atuasen delivered the opinion of the 
Court. 

This is a suit in trespass to recover damages from 
the City of Springfield, allegedly occasioned by the 
building of a subway in the year, A. D., 1931, on South 
Grand avenue between Eleventh and Ninth streets, in 
said city. From the evidence introduced it appears 
that the Wabash Railway company maintained certain 
railroad tracks on South Grand avenue, and the con- 
struction of the subway referred to was for the pur- 
pose of lowering the grade of this street to carry the 
traffic of that thoroughfare beneath the tracks and 
road bed of the Wabash railway. The property of 
Ettie M. Cummins, who was living at the time this 
alteration in the grade of the street was made, abutted 
on Grand avenue. This suit was prosecuted by S. H. 
Cummins, administrator of the estate of the said Ettie 
M. Cummins, now deceased. The Cummins property 
was 145.8 feet in length and 40 feet wide, upon which 
stood a one-story brick front building, 39.6 feet by 36.2 
feet, the front of the structure coincided with the front 
line of the Cummins property, the rear of the building 
being 80 feet from the rear of the lot. There was a 
driveway at the rear of the property, permitting in- 
gress and egress to the street. In altering the street 
level the ground was excavated in front of the prem- 
ises in question so that the street at the western bound- 
ary of the property was some 6 feet lower than it prev- 
iously had been, and at the eastern boundary approxi- 
mately 3 feet lower. In addition to lowering the street 
the slopes of the property in front of the premises be- 
longing to Cummins had been walled with cement and 
an iron fence, 41% feet in height, had been erected in 
front of the entrance to the building. The building 
was occupied by the Capital City Central Dairy Co. at 
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a rental of $65.00 a month. There appears to be no 
controversy about the fact that the rental was the 
same after as it had been before the street level was 
altered. The original pleading filed in the suit was a 
petition in the nature of a mandamus praying for a 
writ to compel the city of Springfield through its offi- 
cials to file a condemnation proceeding against the 
property of Ettie M. Cummins, but since it appeared 
from the petition that the Grand avenue subway con- 
struction had been completed two years before and the 
street as lowered in front of the Cummins property 
was still within the north and south lines of the old 
street a demurrer was sustained to the petition, and 
upon motion the cause transferred to the law docket, 
and a declaration filed on the case for consequential 
damages to the Cummins property by reason of the 
construction of the subway. To this declaration, as 
amended, a plea of general issue was filed. On a trial 
of the cause by a jury the issues were found for the 
defendant, and the plaintiff-2 ant entered a motion 
for new trial, which motion the trial court overruled. 
From this order appeal is taken to this court, assign- 
ing as error, that the trial court erred in not setting 
aside the verdict of the jury and granting a new trial; 
in rendering judgment on the verdict of the jury; in 
refusing to admit proper evidence on behalf of plain- 
tiff; in admitting improper evidence offered on behalf 
of defendant; in giving the following instruction to 
the jury: ‘‘That the facts and circumstances with ref- 
erence to the premises involved as observed by you at 
the time of your visit to said premises as jurors in 
company with a bailiff of this Court, is evidence in 
this cause.’’ ‘‘That the rights of the public in the real 
estate located between the north and south lines of 
South Grand avenue to use the same for street pur- 
poses were paramount of any private person included 
the right to lower the grade of South Grand Avenue 
for street purposes below the original ground level 
below the grade of abutting property and included the 
right in lowering the grade of South Grand avenue to 
remove the earth or soil between said street lines, pro- 
vided, however, if in the exercise of such right by the 
city plaintiff’s abutting property is diminished in 
value, plaintiff is entitled to be compensated in dam- 
ages for such actual decrease in value, if any such de- 
crease in value is shown by the evidence.’’ ‘‘that the 
plaintiff under the evidence in this case is entitled to 
recover only his actual damages, and such actual dam- 
ages are to be measured and are to be limited to the 
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actual sum shown by the evidence to be required to 
fairly compensate for the injury to his property, if 
any is shown by the evidence, as the result of the con- 
struction of said public improvement in South Grand 
avenue.’’ 

It is contended by plaintiff that he is entitled to 
damages for the construction of the subway on the 
theory that private property shall not be taken or 
damaged for public use without just compensation, 
and cites considerable authority to sustain this con- 
tention. While it is conceded that the plaintiff is en- 
titled to recover actual damages resulting to his prop- 
erty by reason of the construction of the subway, he 
would not be entitled to a verdict, or judgment for 
money, unless by reason of the construction of the 
subway the property became less valuable, or the owner 
was placed in a worse condition financially as a result 
of the construction. This rule is expressed in the case 
of City of Chicago v. Koff, 341 Ill. 520, in which the 
court said: ‘‘In all cases where private property is 
taken for public use, the compensation to which the 
property owner is entitled is the amount of money 
necessary to put him in as good conditon financially 
as he was with the ownership of the property.”’ 

In this case none of the plaintiff’s property was 
taken for or incorporated in the construction of the 
subway, and the property which had been previously 
used for street purposes continued to be used for that 
purpose, so that the only question was a question of 
fact, as to the amount of the indirect or consequential 
damages to the plaintiff or his property by reason of 
the improvement of the street. This, obviously, was 
a question for the jury, and in arriving at their ver- 
dict, they were required to consider all the competent 
evidence introduced which tended to show what effect 
the_improvement had upon the roperty of plaintiff- 
absefaat or upon plaintiff abEsHese as owner of the 

roperty. ae 
Tt is urged by the plaintiff-appellant that the verdict 
of the jury should have been set aside, on the theory 
that the property was damaged by the improvement 
of the street. The jury considered not only the testi- 
mony of witnesses introduced on behalf of both parties 
but viewed the premises, and acting within their pro- 
vince to find the facts in the case returned a verdict for 
the defendant. We feel that the evidence offered in 
this case showing the rental received from the prem- 
ises both before and after the construction of the sub- 
way was the same; that there was more traffic going 
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past this property; that the same means for getting 
in and out of the building by way of the rear drive- 
way was still available; that the only impairment in 
the use of the property was the inability of persons to 
park vehicles between the curb line and the sidewalk 
in front of the premises; that the premises could be 
reached from the front without great difficulty; was 
sufficient to support the verdict of the jury. 

It has been held by our Supreme court that where 
the benefits to the property resulting from the con- 
struction of a public improvement exceed any damages 
to such property by reason of the improvement, noth- 
ing can be recovered by the owner for damages. (Vil- 
lage of Winnetka v. Clifford, 201 Ill. 475; Metropolitan 
v. Springer, 171 Ill. 170. The question of whether such 
damage to the property existed by reason of this im- 
provement was properly a question for the jury, which 
they answered by their verdict, the measure of dam- 
ages being the difference as shown by the evidence in 
the fair cash market value of the premises before and 
after the improvement. (Green v. City of Chicago, 97 
Ill. 370; Illinois I € M. R. Co. v. Easterbrook, 211 Ml. 
624). Such evidence was introduced in this trial, and 
the jury answered the question by their verdict. On 
the same authorities we believe the instructions com- 
plained of were proper and no error was committed 
by the court in giving same.__ 

It is urged by plaintiff-appeHaHt that the court erred 
when it excluded the question to and the answer of the 
witness Cummins wherein he stated that he had been 
offered $6,000 for the property. We feel that this con- 
tention is entirely without merit since the record (p. 
98) shows, after a statement by the court relative to 
the witness, ‘‘He may state anything that is material 
if he has anything else, in answer to the general ques- 
tion,’’ to which the witness answered, ‘‘I been offered 
—I was offered before the subway went in their $6,000 
for the building.’’ This was objected to, and the trial 
court said ‘‘let it stand.’’ On page 106 of the record, 
in answer to the question, ‘‘What would you say was 
the reasonable value of that property just prior to the 
building of the subway?’’ the witness answered, “‘I 
was offered three or four times $6,000 for it.’’ This 
was objected to and excluded by the court, which rul- 
ing we believe was proper since the answer was not 
responsive to the question. (Math v. Chicago City Ry. 
Co., 243 Ill. 114; City of Chicago v. McNally, 227 Ill. 
14). 
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For the reasons given the action of the trial court 
in overruling the motion of plaintiff-appelianf for a 
new trial is affirmed. 

Judgment Affirmed. 


(Hight pages in original opinion.) 
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The Paul Brothers Amusement Co., Incorporated, 
Appellant, v. William P. Dunn, Appellee. 


Appeal from Circuit Court, Macoupin County. 


Ocroser Term, A. D. 1935. 2 & > 


Gen. No. 8914 Agenda No. 3 


Mr. Justice Funron delivered the opinion of the 
Court. 

This is an appeal from a judgment for appellee in 
the sum of $745.57 entered by the Cireuit Court of 
Macoupin County in favor of the appellee. The suit 
was in assumpsit and the declaration consisted of the 
consolidated common counts. To this declaration the 
appellant filed a plea of special contract and payment. 
By agreement the jury was waived and the cause tried 
before the Court. 

The case is largely one of fact in which the parties 
are in direct conflict. It appears that in the year 1927 
the Paul Amusement Company was the owner of a 
theatre in the city of Carlinville, which was destroyed 
by fire. The appellant procured the aid of the appellee 
in preparing an estimate to be used in adjusting the 
insurance loss. Appellee was a contractor and builder 
and had considerable experience in the construction of 
large buildings in the city of Carlinville and surround- 
ing communities. Mr. Frank Paul, in behalf of the 
appellant, saw the appellee and solicited him to re- 
build the theatre. The appellee and the appellant are 
not at all in accord as to the material portions of the 
contract entered into. There was no agreement in 
writing. The appellee’s theory is that he was em- 
ployed to rebuild the theatre for the appellant without 
any specific contract; that he had a large amount of 
equipment for building construction estimated to 
be worth $3,000.00 and which was used on the 
job; that he was compelled to buy other equip- 
ment for use on the building and that quite 
a portion of it was broken or destroyed during the 
period of construction; that he told Mr. Paul that he 
could secure carpenters who would work for 90 cents 
per hour, but that it would cost Mr. Paul $1.05 per 
hour, and that appellee would receive the difference 
in payment for his experience as a contractor and 
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builder, for the drawing of plans and specifications 
for the building, for his own labor on the building, for 
the use of his equipment and for keeping the time of 
all the labor employed. It was also agreed that appel- 
lee should secure compensation insurance covering all 
men employed on the work. There were three acci- 
dents, one major accident, during the process of work 
on the building. Appellee hired all of the laborers, 
kept their time and bossed the job. He worked the 
same as a journeyman carpenter and frequently as- 
sisted in doing the concrete work. He paid out the 
sum of $247.00 to the United States Fidelity and 
Guaranty Company for insurance policies covering 
this job. There were several contractors in the locality 
who testified that in cases of employment of builders 
without a specified contract they were entitled to com- 
missions on certain portions of the labor employed. 

The appellant’s theory testified to by both Mr. and 
Mrs. Paul for the appellant is that a specifie contract 
was entered into concerning the erection of said build- 
ing, that appellee was employed to build the theatre 
building, employ the men, act as boss, ete., with the 
understanding that he carried compensation insur- 
ance, and as pay, appellee was to receive just a jour- 
neyman carpenter’s wages; that appellant was to fur- 
nish and pay for all materials used; that at the end 
of each week appellee was to furnish to appellant a 
statement showing the price for labor on the building 
and appellant was to pay these bills as the work 
progressed. 

The main controversy between the parties was 
whether appellee was to receive a journeyman car- 
penter’s wage of 90 cents per hour for his entire ser- 
vice, or $1.05 per hour for all carpenter’s services as 
testified to by appellee. At the end of each week the 
appellee would present a day book kept by him show- 
ing the amount of compensation due to all workmen 
including the appellee, and Mr. Paul would usually 
give the appellee a check for such amount and the 
appellee would pay all of the men. The appellant in- 
troduced all of these checks showing the total sum of 
money paid by him amounting to $10,653.40 and the 
last of these checks was given by appellant to appellee 
on the 28th day of January, 1928. At that time the 
building was completed and the last check in the sum 
of $120.50 was marked ‘‘In full’’. 

At the time of the trial the small day book kept by 
appellee could not be produced. Appellee and his son 
testified that it was left in an office which, after the 













































bier ae ae anil 


entoiinottingni, Khu aval to ‘aatieerh 
40) abhi ot wo vodal owe ald tol pablo 
fo silt odd gained vot baw torsetqhaym aid “te 
docipa dott baetya! nln A: sp 
jig aieiteron sigan 
oon cord) ere aved'T 
iow ‘to weoonrer ‘el 
sreTodal walt Yo why 
ait bodinw i. 


alae vodal ait Io lat e 
bien 01K sfhonl ot of baltitagt — 
Japniras nlkionge: 6 feet ai heraill 
“Hilent hia to goitoors odt pricwenona 
ort vant liad of Secolqate Bn 


asses} coi knananyen9 hahiied aa pris ~ Mt 
eit oe Hah, a Toot OF Baye votioger seat 5 wat Lo 
eon? a? saw pnallogae Jed? ;s09a% a tat ; 
fnty ot Ye dail) ; boat aloivolnae Ife sot as 
& benilogqe ui dnisasst 2 anve nalioge 
yiiblivd oft my sodel ot aottq adt gateodn, tug 
divw, of} va alld sande ag oF aw soalisqga 


daw aoitieg ont aeoneyebor! qersroitine. ninat a 
Any sAor(ouTte, 6 avVieoet of eow salisdan wide é 
“me otitis aid Yot tmot seq ples 08 te syaw ens Hin 
fn ROSE POR a YAlee ras + fe yet weed ney OO. 10 i a 
oil) doow dene to haw dt DA out locgare vid at hotlitasd aa 
wely get wd tye slood wah.a bese bigew plisange 
coniirour he OF nas cob) uprehcietne Tes Doo. okt zai 
“lncew blige die olf bas eolleas edt wetitsselouti 
wi? Drie’ fiponee ilo 10? deoly _ selleqqea ale aya 
ai tanflogqa ad'T som od To Te veg blow selena 1: 
to ote feted oe wd vroide aahoode: otalt Yo The heonhott 
fall bone TR GS) ER art i Mise oid a bine POOR i 
wteqdn ol Ninlaita wo Hovis wave loads saved? 7 teal 
mit omit isd?) tA RSe! ~e+soneh Yo vab MRC wat ae 
oc oth ad anes degl od} hae bolaigios sew pallid: 
"ligt al’? Bedteos abe 06 OGTR te 
qd sol dood eb lente oli (ait ott fo) set one LA 
fee wee Pees aatlany % eoubasry od ten bina onlforepe 
a norte slit ooffle ie pi jel saw YF fed) fokiteat 


Page 3 Gen. No. 8914 


building was completed, was moved away by Mr. Paul 
and could never be found. They further testified that 
appellee would take this small book home and that his 
wife copied the contents into another book which ap- 
pellee called Journal; that appellee compared the 
small book with the Journal and found the Journal to 
be correct. The Journal was admitted in evidence on 
the theory that the small book had been lost and could 
not be produced. 

Appellant argues mainly that the judgment should 
be reversed because of the statement on his last check 
that the same was payment in full and also that it was 
error for the Court to admit in evidence the so-called 
Journal. Appellee’s answer to the endorsement on 
the last check ‘‘Paid in full’’ is that the check did not 
contain any such words and that the same were not 
written thereon when he received the check and cashed 
it. As to admissibility of the Journal, it seems to us 
that on the testimony of the appellee and his son as 
Page 4 Gen. No. 8914 
to the loss of the original day book, the impossibility 
of producing the same and the correctness of the 
journal entries was sufficient to warrant the Court in 
permitting the use of the journal as secondary 
evidence. 

On the main issue in controversy as to the terms 
of the contract, it seems incredible to us that a con- 
tractor and builder having the years of experience of 
appellee would agree to pay out the sum of $247.00 for 
compensation insurance, draw plans and specifications 
for the new building, use $3,000.00 worth of building 
equipment in the construction of the theatre, hire all 
of the laborers, carpenters, bricklayers and plasterers, 
keep their time and supervise and boss the job for a 
journeyman carpenter’s wages of 90 cents per hour. 
The appellee claimed that he was entitled for his over- 
head and his insurance the sum of $1,465.00, but the 
Cireuit Court found that appellee was only entitled 
to $745.50. Appellee was content to abide by the judg- 
ment of the Court. There was sufficient evidence to 
show that this amount did not exceed the amount paid 
out by appellee for insurance plus fifteen cents per 
hour for the carpenters on the job. 

This is the second time this case has been presented 
to this Court on review. A prior judgment was re- 
versed and the cause remanded mainly because the 
appellee failed to make any explanation of the check 
for $120.50, dated January 28, 1928, marked ‘‘In full’’, 
and because the original day book used for weekly 
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payments was not produced and no satisfactory testi- 
mony accounting for its absence. It seems to us that 
appellee has supplied that proof in this record, and 
two trials of this cause having been had in the Cireuit 
Court without a jury, both resulting in a finding and 
judgment for appellee, where the trial judge had an 
opportunity of seeing and observing the witnesses 
testify, it would be improper for the reviewing Court 
to set aside this judgment unless the same appears to 
be against the manifest weight of the evidence. We 
believe the testimony adequately supports the findings 
of the Cireuit Court, and that its judgment ought not 
to be disturbed. 
Affirmed. 


(Five pages in original opinion.) 
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Sam Edwards, Receiver of the Farmers and Traders 
State Bank of Manchester, Illinois (Beal B. Smith, 
Trustee for the Stockholders of the Farmers 
and Traders State Bank of Manchester, 
Illinois), Appellant, v. C. F. McCracken, 
Isabelle McCracken and Howard H. 


McCracken, Appellees, Ps § oS 


Appeal from Circuit Court, Scott County. 
Octoser Term, A. D, 1935. 
Gen. No. 8917 Agenda No. 6 


Mr. Justice Fuuron delivered the opinion of the 
Court. 

On October 8th, 1931, the appellant entered a judg- 
ment by confession against the appellee C. F. Me- 
Cracken for the sum of $6263.47 and costs of suit. 
Execution was issued on the judgment and returned 
no property found and no part satisfied. The said 
appellee, C. F. McCracken, filed a debtor’s schedule 
listing all of his household goods and a few articles 
of chattel property, but did not include any money on 
hand or debts due and owing to him. The undisputed 
facts show that prior to 1919 the appellee C. F. Me- 
Cracken owned and lived on a farm about 214 miles 
north and west of Manchester in Scott County where 
he had resided for a great many years. Prior to 1919 
he had owned some land and in that year purchased 
some additional land, making about 258 acres in his 
farm. At that time and prior thereto, a private bank 
was being conducted in Manchester, known as the 
Farmers and Traders Bank. In order to buy the addi- 
tional land in 1919 C. F. McCracken borrowed of this 
private bank the sum of $12,000.00, giving his note 
therefor. Shortly thereafter the owners of the private 
bank were compelled, under the State Law, to incorp- 
orate and they organized the Farmers and Traders 
State Bank of Manchester. The new bank took over 
the assets of the former private bank and the ©. F. 
McCracken note became the property of the new State 
Bank. Interest payments and some payments on prin- 
cipal were made and the note carried along and re- 
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newed in the bank until about 1925 or 1926 when the 
Auditor of Public Accounts declared the same an ex- 
cess loan and ordered the bank to adjust the account. 
This was done by dividing the note, C. F. McCracken 
signing a note for $5500.00 and appellee Howard H. 
McCracken, son of C. F. McCracken signing a note for 
$3500.00, being the balance of the excess loan. The 
note for $5500.00 was carried along, interest paid and 
renewed from year to year. The $3500.00 has been 
paid in full. 

On January 7th, 1931 the Farmers and Traders 
State Bank of Manchester closed its doors. On the 
same date Howard H. McCracken took his father, C. F. 
McCracken, and Isabelle McCracken, his wife, to Win- 
chester where all of the said farm lands were conveyed 
by C. F. McCracken and wife to the son Howard H. 
McCracken. Two deeds were executed covering the 
land and each deed expressed a consideration of $5.00 
and love and affection. On the same date both deeds 
were filed for record and recorded in the Recorder’s 
Office of Scott County, Illinois. 

A Receiver for the Bank was duly appointed and 
took possession of the assets and property of said 
bank, among which was the note of C. F. McCracken 
for $5500.00. Demand was made for the payment of 
said note, payment refused, and the Receiver placed 
said note in judgment for the sum above mentioned. 

On March 16th, A. D. 1932 the appellant filed a 
Creditor’s Bill in the Cireuit Court of Scott County 
against the appellees C. F. McCracken, Isabelle Mc- 
Cracken and Howard H. McCracken, to set aside the 
deeds to Howard H. McCracken, and to subject the 
land therein described to the said judgment, setting up 
in substance the foregoing facts and charging in his 
bill of complaint that the deeds were executed on the 
part of the appellees with a fraudulent intent to hinder, 
delay and defraud the creditors of C. F. McCracken 
and to prevent the collection of the above judgment; 
that appellees knew that the closing of the bank would 
hasten the liquidation of said note; that Howard H. 
McCracken held the title to said lands in trust for the 
use and benefit of C. F. McCracken; and prayed that 
said deeds be set aside and held for naught; and that 
in default in the payment of said judgment that the 
lands be subjected to the lien of said judgment and sold 
to satisfy the same. Separate answers were filed by 
C. F. McCracken and Howard H. McCracken. The 
answer of C. F. McCracken admitted the indebtedness 
to the bank, the taking of the judgment, the issuing of 


Page 3 Gen. No. 8917 


the execution, its return unsatisfied, but averred that 
he and his wife conveyed the said premises to his son 
on January 7th, 1931, and denied all other averments 
to the bill. The amended answer of Howard H. Mc- 
Cracken averred that he had bought a part of the land 
in question in 1919 and paid part of the purchase price 
on same; that later in about the year 1924 he entered 
into an oral agreement with his father, C. F. Me- 
Cracken, whereby the latter agreed to convey all of 
said lands to said Howard H. McCracken for the sum 
of $20,000.00, a part of which had already been paid 
and the balance to be paid as the said Howard H. Me- 
Cracken could earn and pay the same; that in 1929 
C. F. McCracken removed from said premises and the 
said Howard H. McCracken had had complete and sole 
possession of said lands since 1930; that from the time 
of the agreement to date he had been making payments 
to his father, under said agreement, and still owed his 
father about $300.00; and that the deeds executed and 
delivered by his father and mother on January 7th, 
1931 were made in pursuance of said agreement. 

The cause was referred to the Master in Chancery 
to take the proofs and report the testimony to the 
court without conclusions. Upon the coming in of the 
report of the Master the cause was argued before the 
court and the court entered an order finding that the 
allegations of the bill were not proved by the testimony 
and dismissed the bill. 

Appellant insists that the Trial Court committed 
error in holding by its decree that the conveyance of 
the real estate from C. F. McCracken and wife to 
Howard H. McCracken was not done or made for the 
purpose of hindering, defrauding or delaying the 
creditors of C. F. McCracken, nor for the purpose and 
with the intent of hindering and delaying the collec- 
tion of the indebtedness of the said C. F. McCracken to 
the Farmers and Traders State Bank of Manchester 
or the Receiver thereof. 

The testimony further shows that there were two 
sets of improvements on the McCracken farms and up 
to 1929 or 1930 C. F. McCracken and wife occupied one 
set of these improvements and Howard H. McCracken 
and family the other. Howard H. McCracken testified 
that in the autum or early winter of 1924 his father, 
then an elderly man, went to California for an indefi- 
nite stay. Before he left, he and the son made the 
agreement for the purchase of the lands by the son 
for the sum of $20,000.00; that at that time Howard H. 
McCracken took complete and full possession of the 
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two farms and has since remained in full and complete 
possession of the same, except one of the dwelling 
houses, in which his father resided after his return 
from California; that in February 1930 the father 
moved to Manchester and since then no one has lived 
on the farm or been in possession of any part of it 
except Howard H. McCracken. The father had no 
bank account after he went to California and continu- 
ally drew on Howard’s account for various amounts, 
by checks, all of which were introduced in evidence; 
that the whole sum of $20,000.00, with the exception of 
about $300.00, had either been paid directly by Howard 
H. McCracken at the time of the purchase of the second 
farm and subsequently thereto, or had been drawn by 
the father with checks upon the son’s account, prior 
to the commencement of this suit. He further testified 
that after he took possession of the farms he paid all 
the taxes thereon from the year 1925; that on one oc- 
casion the cashier of the bank paid the taxes for him 
by check on his account in the Manchester Bank; that 
on another occasion the father paid the taxes by check 
signed by himself but paid out of Howard’s account; 
that in every case of payment of taxes since the spring 
of 1925 the same had been paid out of Howard’s ac- 
count; that he, Howard, had made all repairs on the 
farms and had paid for the same and owned all the 
personal property on the farms and managed, con- 
trolled and operated them himself with his own equip- 
ment. 

There is no direct testimony in conflict with this 
proof but it is urged by appellant that because the 
checks for the payment of taxes, checks for the buy- 
ing of livestock and checks for the payment of labor 
were continually signed by C. F. McCracken; and that 
because of the secret oral agreement between the 
father and son for the purchase of the farm land, 
without any written memorandum of agreement, with 
no definite time of payment set, no mention of inter- 
est, no books and no mention of the other terms in- 
cluded in such an agreement; and because of the un- 
satisfactory proof of payment on the part of Howard 
H. McCracken of the $20,000.00 and because of the 
failure of C. F. McCracken in his debtor’s schedule 
to mention the money due and owing to him by Howard 
H. McCracken; because of the relationship of the par- 
ties and close union of business affairs throughout the 
years, the closing of the bank, the trip to Winchester 
on the same date and the execution of the deeds, that 
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fraudulent intent is shown by the conduct of the par- 
ties and the consequences resulting therefrom. 

The appellees contend that the appellant has wholly 
failed to prove any fraud on their part; that the bur- 
den of establishing fraud by the testimony is upon 
the party alleging it; that fraud is never presumed 
and must be proved, like any other fact, by convincing 
evidence. They say that the proof of appellees that 
when the second tract of land was purchased, Howard 
H. McCracken paid a part of purchase price; that a 
year later the fact that he paid $1000.00 more on the 
purchase price; the fact that he assumed and paid a 
note for $3500.00 given as a part of the purchase price ; 
the fact that he made other payments to his father 
from time to time as he could afford to make them, 
which he says were part payments on the purchase 
price of the land in question; the fact that he paid the 
taxes on the land in question since 1925; the fact that 
he had been in exclusive possession of the land in 
question since February 1930; the fact that he has 
made all improvements and repairs on both farms 
since February 1925, and has operated the same with 
his own equipment, all tend to prove that the convey- 
ances in question were not voluntary conveyances, but 
were made for a valuable consideration and that there 
is no testimony to contradict the same. 

The question involved seems to be largely one of 
fact, and while the relationship between the father 
and son and the informality of their dealings with 
each other without written memoranda or contracts 
to support them are circumstances which might arouse 
suspicion, more definite proof is necessary to establish 
fraud. Manchester is a small place of about 358 in- 
habitants and most of the facts disclosed by the testi- 
money were well known to the officers of the bank. 
There is no direct testimony in conflict with the evi- 
dence of Howard H. McCracken, and in this case the 
appellant relies entirely on circumstances to prove the 
fraud. Fraud is never presumed when transactions 
may be fairly reconciled with honesty and must be 
proved by positive and convincing evidence. Mce- 
Kennan v. Mickelberry, 242 Ill. 117; Carter v. Carter, 
283 Ill. 324. The evidence to establish fraud must be 
clear and must leave the mind well satisfied that the 
allegations are true. Something more than mere sus- 
picion is required to prove allegations of fraud. 
Grosch v. Mendota National Bank, 239 Tll. App. 515. 
The party alleging fraud in the conveyance of prop- 
erty has the burden of establishing fraud by the pre- 
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ponderance of the evidence. Merchants National 
Bank vy. Lyon, 185 Ill. 348. 

One of the unusual circumstances pointed out by 
appellant is that the deeds were executed on the day 
the bank closed, but the proof shows that Howard H. 
McCracken called for his father and mother early that 
morning, drove them to the County Seat at Winchester 
and had the deeds prepared. The testimony of wit- 
nesses employed in the bank is that the bank opened 
as usual that morning, that it closed about ten o’clock 
and that it was determined and known that it would 
close only about fifteen minutes before ten. The bank 
has since paid one hundred cents on the dollar to each 
of its depositors and all of its creditors. 

Another feature of the proof designated as extra- 
ordinary by appellant is the oral contract between 
father and son for the purchase of the lands at 
$20,000.00. The son testified that in the purchase 
of the additional land in 1919, $4000.00 of his money 
was used, although it was standing in his father’s 
name at the bank; that on January 22, 1919, he gave 
an additional check on his own account for $1000.00 
to apply on the purchase price of said land. This 
check was offered in evidence and bore the endorse- 
ment ‘‘Payment on Whitehead farm at the time of 
purchase Jan. 22’’. He further testified that when 
the agreement for purchase of all of the land from 
his father was made in 1924, his father allowed him 
$1000.00 per year for his work on the farm from 1919 
to 1925, and the same was applied on the purchase 
price; that on December 12th, 1925, he paid by his 
own check the sum of $1000.00 to apply on the pay- 
ment of the lands in question; that from 1925 down to 
the date suit was started his father drew checks on 
the sons account, all of which were to apply on the 
purchase price of the lands in pursuance of their agree- 
ment and understanding. The $1000.00 check and 
about 420 miscellaneous checks were introduced in evi- 
dence to prove amounts paid to the father. 

While the manner of dealing between the father and 
son is somewhat unusual and lacks the definiteness 
that might be desired, we can hardlv say that the facts 
and circumstances warrant any finding of the existence 
of the fraud charged. 

It is our judgment that the appellant has failed to 
sustain the burden of proof necessary to prove the 
allegations of his complaint charging fraud. The de- 
cree of the Circuit Court of Scott County finding that 
the conveyances in question were not made for the 
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purpose and with intent of hindering and delaying 
the collection of the indebtedness of C. F. McCracken 
to the bank, or to defraud creditors is therefore 
affirmed. 


Affirmed. 
(Eight pages in original opinion.) 
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Dottie Vancil, Guardian for Donald L. Vancil, Merrie 
H. Vancil, Dorothy A. Vancil, John H. Vancil 
and Richard E. Vancil, Minors, Appellee, v. 





Illinois Power and Light Corporation, a 


Corporation, Appellant. 2 8 YY T A {2 = =i 
) \ e. @ ‘0 " ev 


A elke 
Appeal from Circuit Court, Vermilion County. 


Ocroser Term, A. D. 1935. 
Gen. No. 8923 Agenda No. 12 


Mr. Justice Furron delivered the opinion of the 
Court. 

Dottie Vancil, as Guardian of her five minor chil- 
dren, appellee, brought suit in Assumpsit to recover 
the sum of $4,200.65 with interest for money invested 
by the Guardian in preferred stock of the Appellant, 
Illinois Power and Light Corporation. The case was 
tried before a jury who found a verdict for Appellee in 
the sum of $4,962.30, upon which a judgment was en- 
tered against Appellant, Illinois Power and Light Cor- 
poration, a public utility corporation furnishing elec- 
trice, gas and transportation service in the City of 
Danville. 

The suit was brought prior to the adoption of the 
Civil Practice Act and was tried upon the fifth and 
sixth additional counts of Appellees declaration, the 
Common Counts, Affidavit of Merits and Bill of Par- 
ticulars. The fifth additional count alleged that Ap- 
pellee had Guardians funds belonging to her five minor 
children in the sum of $5,700.00, and on April 23rd, 
1930, the Illinois Power and Light Corporation was 
the owner of and offering for sale to the public its 
$6.00 Cumulative Preferred Stock at the par value of 
$100.00 per share. That the Appellee invested 
$9,700.00 with the Appellant which Appellant accepted 
and received from Appellee, and as evidence of said 
investment issued and delivered to Appellee 57 shares 
of preferred stock. That at the time Appellant issued 
said stock it had notice and knew that the money so 
accepted and received belonged to the five minor chil- 
dren and was held by Appellee as Guardian. That 
the monies invested did not come within any of the 
investments authorized by the Statute for investments 
by a guardian and that the said investment constituted 
an illegal investment under the Statutes of Illinois. 
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That the monies so invested constituted a trust fund 
for money had and received by the Appellant for the 
use of Appellee. That subsequent to the making of such 
investment the Appellant refunded to the Appellee, 
upon her demand the sum of $1,400.00 for 14 shares 
of the stock surrendered by her and that the Appellant 
now has in its possession the sum of $4,000.00 which the 
Appellant has refused to pay to Appellee as such 
Guardian. That said monies, being a trust fund, bear 
interest at 5% per annum from April 23rd, 1930 and 
that Appellee tenders and offers to deliver up 40 
shares of said stock to the Appellant upon payment to 
her of the said sum of $4,000.00 with interest. 

The sixth additional count, in addition to the fore- 
going allegations, averred that on or about October 
21st, 1932, the Appellee was in need of funds to pay 
for the support of said minors, demanded of the Ap- 
pellant that it refund to her the sum of $300.00 for 3 
shares of stock belonging to certain of said minor 
children which she offered to deliver to the Appellant, 
but that the Appellant refused to make said payment 
or to redeem said stock or take it back and refused to 
pay to the Appellee any sum whatsoever upon said 
demand; that by reason of the necessity of said minors 
the Appellee was compelled to and did go upon the 
open market and sell the said 3 shares of stock for 
which she received the net amount of $99.35; that Ap- 
pellant had received from Appellee the sum of $300.00 
for said stock and thereby the Appellee lost on account 
of said sale and refusal of the Appellant to refund to 
her the said monies, the sum of $200.65, which is due 
and owing from the Appellant, in addition to the 
amount due and owing on account of the said forty 
shares of stock still held by her. 

The amended affidavit of merits set forth substan- 
tially all the facts alleged in the fifth and sixth addi- 
tional counts of her declaration and also averred that 
the Appellant, by and through its authorized agent, 
Charles W. Johns, solicited the Appellee to invest the 
said guardianship funds and as a means of inducing 
the Appellee to invest the said monies the Appellant, 
through its duly authorized agent Charles W. Johns, 
agreed with the Appellee, that the Appellant, when- 
ever requested so to do by the Appellee, would take up 
any and all of said shares of stock, convert them into 
cash and pay the Appellee the face value of said 
shares, to-wit, $100.00 per share; that the Appellee re- 
lied upon said agreement upon the part of said Ap- 
pellant, by its duly authorized agent, and invested the 
sum of $5,000.00 as aforesaid, and that subsequent to 
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such investment, upon request of the Appellee, the 
Appellant did take up a portion of the shares of said 
stock, convert them into cash and pay to the Appellee 
the full face value of $100.00 per share, but that she 
still has in her possession, as guardian, 40 shares of 
stock which she has heretofore and does hereby tender 
and offer to deliver up to the Appellant upon the pay- 
ment of the sum of $4,000.00, with interest at the rate 
of 5% per annum from April 23rd, 1930; that the Ap- 
pellant refuses to pay said sum and that the said sum 
is still due and owing to the Appellee; that the claim 
of the Appellee against the Appellant is for the sum 
of $4,200.65 with interest at the rate of 5% from April 
23rd, 1930 until paid. 

The Appellant filed a plea of general issue and sev- 
eral special pleas. A demurrer was sustained to all 
of the special pleas, except the second, and fourth. The 
second plea, which was verified, averred that Charles 
W. Johns was not the duly authorized agent of the 
Appellant and that no agent, servant or representative 
of the Appellant was ever authorized by it or had any 
authority to agree with the Appellee that if the Ap- 
pellee would purchase the said shares of stock that 
the Appellant would, whenever requested, take up any 
or all of said shares, convert them into cash and pay 
the Appellee the face value thereof and that no agent, 
servant or representative of the Appellant was ever 
authorized to enter into any such alleged contract or 
agreement as is set forth in Appellees declaration or 
any count thereof. 

The fourth plea averred that no consideration or 
profit of any kind or character moved to the Appellant 
or was paid to the Appellant by the Appellee, or by 
any one else, to induce it to make the said supposed 
agreement, which was without any good or valuable 
consideration. 

The Appellant also filed an affidavit of merits stat- 
ing in substance, that the nature of the defense to Ap- 
pellees demand is that the Appellant did not, through 
its authorized agent, solicit the Appellee to buy the 
stock mentioned in Appellees declaration and neither 
did the Appellant agree, nor was any servant, agent 
or represenative of the Appellant ever authorized to 
agree, with the Appellee that the Appellant would be 
at any time when requested take up said shares of 
stock or convert them into cash; that the said Charles 
W. Johns was not authorized to make any such agree- 
ment for the Appellant; that the Appellant was a pub- 
lie utility and had no power to enter into any such 
agreement; that the Appellant was subject to the rules 
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and regulations of the Illinois Commerce Commission 
and that no authority had ever been granted by the 
said Commission authorizing the sale or issuance of 
the stock of Appellant on the terms set forth in the 
Appellees declaration for a re-purchase of said stock 
from said Guardian; that the Appellant did not sell 
the stock to the Appellee or authorize any one to sell 
or deliver said stock to her; that the Appellee did not 
receive any money from the Appellant for the re- 
purchase of any of said stock and that Appellant did 
not take back from the Appellee any of the stock so 
issued and repay to her the purchase price thereof and 
that it does not have any money in its hands or posses- 
sion belonging to the Appellee as Guardian. 

Upon the trial and at the request of the Appellant 
the Court submitted to the jury two special interroga- 
tories. Special interrogatory number one was as fol- 
lows: ‘‘Was the Illinois Power and Light Corpora- 
tion the owner of the shares of stock in question at 
the time the same were purchased by the Plaintiff, 
Dottie Vancil, as Guardian?’’ Special interrogatory 
number two was as follows: ‘‘Did the Illinois Power 
and Light Corporation receive the money on the checks 
issued by the Plaintiff for the purchase of the shares 
in question?’’ Both of said interrogatories were an- 
swered, ‘‘Yes’’, by the Jury, which also returned a 
general verdict in favor of the Appellee in the sum of 
$4,962.30. Judgment was entered upon the verdict for 
this amount and this appeal is prosecuted to reverse 
said judgment. 

Appellant urges many reasons for a reversal of said 
judgment but in the view we take of' the case it is only 
necessary to consider whether or not the Appellee suc- 
ceeded, by competent proof, in proving the essential 
allegations of her declaration and whether or not the 
verdict was against the manifest weight of the evi- 
dence. The Appellees testimony consisted almost 
solely of her own oral testimony and certain documen- 
tary evidence introduced as exhibits. She testified that 
on March 31st, 1930, she had in her possession as 
Guardian $5,700.00 belonging to her five minor chil- 
dren. At the solicitation of one C. W. Johns, she was 
persuaded to invest the said funds in six per cent 
cumulative preferred stock of the Illinois Power and 
Light Corporation. She appeared in the Probate 
Court of Vermilion County and procured an order 
authorizing her to make such investment. Hach cer- 
tificate of stock showed on its face that the said stock 
was issued to Dottie Vancil, as Guardian, for a certain 
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named minor and showing the name of the minor for 
whose use it was issued. The order was procured by 
her own attorney and was approved by the surety 
company which was on her bond. She gave a specific 
check, one for each minor, payable to the order of' the 
Illinois Power and Light Corporation in payment for 
the said stock. All of said checks were endorsed by 
the Illinois Power and Light Corporation to Power 
and Light Securities Company which endorsement ap- 
peared upon the back of each of said checks. The Ap- 
pellee, as such Guardian there after returned 14 shares 
of this stock through the said Charles W. Johns and 
the checks she received for this stock were the checks 
of the Power and Light Securities Company. She 
further testified that later she presented other shares 
of said stock to the Appellant which it refused to ac- 
cept and returned the money to her as such Guardian. 
Subsequently, she sold 3 shares of the said stock be- 
longing to the said minors in the open market and re- 
ceived therefor the sum of $99.35. It is the theory of 
the Appellee that the money of her wards was illegally 
invested because the Statute of the State of Dlinois 
provides specifically as to the investment of funds be- 
longing to minors and that the stock of the Illinois 
Power and Light Corporation was not such a security 
as was contemplated by this Statute. See Chap. 64 
Par. 22, Cahill’s R. S. 1930. The testimony of Appel- 
lee further shows that C. W. Johns had his office in 
the building where the offices of the Illinois Power 
and Light Corporation were located; that he had a 
brass tablet upon his desk stating upon its face, ‘‘In- 
vestment Department’’; that he gave receipts for stock 
marked, ‘‘Shares to be cashed.’’ These receipts were 
signed, ‘‘Illinois Power and Light Corporation, C. W. 
Johns, EK, Investment Dep’t.’? The Appellee further 
testified that she also talked with Harry Payne who 
appears to have been the Division Manager for Ap- 
pellant located in the City of Danville, Illinois. 
Appellee insists that because of Mrs. Vancil’s testi- 
mony that C. W. Johns was trying to sell her Illinois 
Power and Light Corporation stock; because his office 
was located in the Illinois Power and Light Corpora- 
tion building; because he gave receipts for the stock 
returned, signed as follows, ‘‘Illinois Power and Light 
Corporation, C. W. Johns, E, Investment Depart- 
ment;’’ because the checks in payment for the stock 
were made payable to the Illinois Power and Light 
Corporation, the evidence was sufficient to prove the 
essential allegations of the declaration. The evidence 
for the Appellant showed that the Power and Light 
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Securities Company purchased a large block of Pre- 
ferred stock of the Illinois Power and Light Corpora- 
tion on August Ist, 1929; that the stock purchased by 
Appellee on March 31st, 1930, for which they paid 
more than two million dollars, was a part of the stock 
owned by the Power and Light Securities Company ; 
that the stock was sold to the Appellee by Charles W. 
Johns, who was acting as sales agent for Power and 
Light Securities Company that the said C. W. Johns 
was registered as a solicitor and agent under the IIli- 
nois Securities Law for the Power and Light Securi- 
ties Company; that the several checks issued by Ap- 
pellee in payment for the stock were all endorsed by 
Illinois Power and Light Corporation to Power and 
Light Securities Company; that when she returned 
some of the shares for sale she was paid by the check 
of Power and Light Securities Company. The testi- 
mony of Appellant further showed that the Illinois 
Power and Light Corporation was not the owner of the 
shares purchased by the Appellee nor did it receive 
any of the proceeds from the sale of the shares to the 
Appellee or pay any commissions therefor. The Power 
and Light Securities Company was engaged in the 
business of selling blocks of stock of the Appellant 
Corporation and also other Utility stocks. Some of 
the men who were officers and directors of Illinois 
Power and Light Corporation were also officers and 
directors of Power and Light Securities Company but 
the officers and directors were not identical. 

It is our judgment that the Appellee did not prove 
by competent evidence that she purchased this stock 
from Illinois Power and Light Corporation. Her con- 
clusion that C. W. Johns was the authorized represen- 
tative of the Appellant cannot be considered as proof 
of his agency or his authority to bind that corporation. 
The other features of Appellees testimony tend to 
show that there was co-operation on the part of Appel- 
lant in the sale of their stock by the Power and Light 
Securities Company but this is not an action based 
upon conspiracy or fraud and deceit and it was neces- 
sary for Appellee to prove that she purchased the 
stock from the Illinois Power and Light Corporation 
and that it accepted and received the money, from the 
Guardian in payment for said stock. The issuance of 
the checks to Illinois Power and Light Corporation 
and the endorsement by Llinois Power and Light 
Corporation to Power and Light Securities Company 
does not prove that Appellant accepted and received 
the money from the sale of the stock. 
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In the ease of United Boiler Heating & Foundry Co., 
v. Ackerman-Quigley Printing Co., 236 Il. App. 111, 
the Court says: 

‘‘But the trial court was in error in holding that 
the delivery of the check to the plaintiff had the 
same legal effect as a ‘‘transfer’’ of so much money. 
If this means anything, it means that the court held 
that the delivery of the check to the plaintiff 
amounted to an assignment, pro tanto, of the money 
of the defendant on deposit with the bank. Such is 
not now the law in this State. By section 188 of the 
Negotiable Instruments Act, (Cahill’s Ill. St. Ch. 98, 
par 210) it is provided that a ‘‘check of itself does 
not operate as an assignment of any part of the 
funds to the credit of the drawer with the bank, and 
the bank is not liable to the holder unless and until 
it accepts or certifies the check * * * *. It has never 
been accepted or certified, and therefore has never 
at any time become ‘‘the same as money trans- 
ferred.’’ 

The further allegation of the declaration averring 
that the monies invested by the Appellees with the Ap- 
pellant constituted trust funds of the money had and 
received by the Appellant to and for the use of the 
Appellee, and that said funds are impressed with said 
trust and are held by the Appellant subject thereto, is 
wholly without evidence in support thereof because 
there is no competent testimony to show that the Ap- 
pellee invested any money with the Appellant and no 
proof to show that any trust fund was accepted or re- 
ceived by the Appellant. It is necessary before any 
kind of a trust can be created that it must be based 
upon a particular fund. Reynolds v. First National 
Bank 279 Tl. App. 581. 

It is our belief that the Appellee offered no proof 
which sustained the allegations of the declaration that 
the Appellant was the owner of and sold to the Appel- 
lee as Guardian its cumulative preferred stock and no 
proof that the Appellant accepted and received the 
money paid by the Guardian for the sale of said stock 
and no testimony that the monies so received consti- 
tuted a trust fund. Under these circumstances it was 
the duty of the trial Court to direct a verdict in favor 
of the Appellant for the reason that the Appellee 
failed to prove the essential allegations of her declara- 
tion and because the verdict of the jury is against the 
manifest weight of the evidence. The judgment of the 
Circuit Court must be reversed. 

Reversed. 
(Ten pages in original opinion) 
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In the Matter of the Estate of Elizabeth K. Adams,. 
Deceased, Marshall Davis, Appellant, v. 
H. W. Rice, Appellee. 


Appeal from Circuit Court, Macoupin County. 


Ocroser Term, A. D, 1935. y, oma) 
~ (DD eD 
Gen. No. 8928 Agenda No. 15 


Mr. Justice Fuuron delivered the opinion of the 
Court. 

This appeal comes from the Cireuit Court of Macou- 
pin County on an order approving the final report of 
Appellee as Executor of the Last Will and Testament 
of Elizabeth K. Adams, deceased. Elizabeth K. Adams 
died on the 25th day of October A. D. 1923, and on the 
24th day of November A. D. 1923 Letters Testamen- 
tary were issued to H. W. Rice, Appellee, as the Ex- 
ecutor named in her last Will and Testament. An in- 
ventory was filed by Appellee, as such Executor, and 
approved by the Probate Judge on the 12th day of 
February A. D. 1924. A current report was filed by 
the Executor and approved on February 4th, 1925. 
No further reports were filed until the final report of 
the Executor. Objections were filed by Appellant and 
upon hearing the objections were overruled and the 
reports approved, by the Probate Court. The objec- 
tions were heard in the Circuit Court on appeal and 
the reports were approved by that Court. 

The main objections to the reports were that cer- 
tain claims were paid without ever having been filed 
or allowed by the Probate Court, a number of which 
were barred by the Statute of Limitations; that one 
particular claim was paid in the amount of $100.00 
more than was allowed by the Court; and that the Ex- 
ecutor paid a Federal Estate Tax on real estate which 
had been conveyed by the decedent some seven or eight 
years prior to her death. 

Specific objections were filed to the payment of the 
following claims in the first report of the Executor: 


Jones Lumber Company........... $ 350.00 
Wrnron Drainage: Gax yas... 79.50 
L. H. Dugan (baling).............. 61.05 
Proportionate part of 1923 taxes.... 925.00 
EUWaphICe HIN ae tl sen, Fatehy Foes 1,000.00 


ok 


(FN Tee 


+ dette oct sal * 
: pepe’ sc My 


xh | 4 epg 


OM .ce : 


aif 


| ope) 
vs tasers aut” 
einer) a 
mliont A 
ve Aol eect hice 


nt itt go beib 


apart 


thy: 


ie 
ihe 





Page 2 Gen. No. 8928 


Mary: SH Metersy2it. eae. Pee. 100.00 
Hederaliiistate Tax... asses ae 910.06 
and in the second and final report as follows: 

Ess CaRichardsse Ay scans ee eee 72.00 
DrsiBleyi se Bley sar ae 56.75 
TnSuvAan Ces Hise LH. Le SIA Re 2.00 
Jones Lumber Company........... 245.05 
Alexander Lumber Company....... 152.70 

$4,026.11 


The testimony shows that Appellee had acted as the 
agent for the deceased for a period of about three 
years. The services, as agent consisted of the hand- 
ling of about 2,000 acres of land and a considerable 
amount of personal property. A few years prior to 
the death of the decedent, she and her husband, had 
conveyed this property to their daughters subject to 
the life use of the decedent. 

The testimony consists entirely of the direct and 
cross-examination of the Appellee and the reports and 
documentary proof but no other oral evidence was 
introduced by either Appellant or Appellee. 

The objection to the first item, being the Jones Lum- 
ber Company account, on which credit was taken in 
the first report for a payment of $350.00 and in the 
second report for a balance of $245.05 was that the 
claim was never allowed or exhibited to the Probate 
Court, has no verification attached and is barred by 
the Statute of Limitations. The record does not ap- 
pear to sustain this objection. An itemized account 
was filed by the Jones Lumber Company, verified by 
F. C. Kelly as manager, and presented to the Executor 
for the sum of $595.05. The Appellee testified that 
the material for which this claim was presented was 
for lumber and building material furnished in the 
erection or repair of a barn upon some of the farm 
premises. The contract was entered into during the 
lifetime of the decedent and the bulk of the items fur- 
nished before her death. There is no basis for the ob- 
jection that this claim was barred by the Statute of 
Limitations. 

The second item objected to was the payment of 
$79.50 for an installment of the Union Drainage Tax 
on certain farm lands because the same was neither 
filed nor allowed as a claim by the Probate Court, was 
not verified and barred by the Statute of Limitations. 
With his report however, the Executor filed the formal 
receipt of the Treasurer of Union Drainage District 
No. 3 being the amount of an installment of $75.00 plus 
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interest of $4.50, which installment was due and pay- 
able on October Ist, 1922. The payment was made on 
January 29th, 1924. As the decedent was the owner of 
the life use in the lands assessed we believe it was per- 
fectly proper for the Executor to pay this installment 
of drainage tax and that the same was not barred by 
the Statute of Limitations. 

The objection to the payment of $61.05 to L. E. 
Dugan was that the account was never filed as a claim 
against the Estate and if allowable at all should have 
been credited on a note owned by Dugan to the testa- 
trix at the time of her death. The Appellee testified that 
Dugan was employed to bale some hay on one of the 
farms; that Dugan refused to bale the hay unless he 
was paid in cash for the same and therefore he was 
obliged to make the contract providing for cash pay- 
ment for the work and labor of Dugan in and about 
baling the hay. 

The objection to the payment to the Proportionate 
Share of the 1923 taxes in the amount of $925.00 is in 
the same class as the payment of the installment of 
Drainage Tax. The taxes had been levied and as- 
sessed and became a lien on the lands during the life- 
time of Mrs. Adams and she being a life tenant was 
liable for and should pay the proportion of the taxes 
for the year 1923 up to the date of her death. While 
no claim was filed and allowed for this payment the 
item was contained in the current report of the Execu- 
tor which was approved by the Probate Court. 

Perhaps the most serious objection was the next 
item, being the claim of the Appellee, H. W. Rice for 
the sum of $1000.00 covering his services as agent for 
the decedent in managing her business affairs from 
May, 1921 to and including November Ist, 1923. These 
services consisted of renting the farms and collecting 
the rents therefrom, paying the taxes and other serv- 
ices in connection therewith for three successive sea- 
sons in addition to services performed as Executor in 
settling the Estate. The Appellant contends that this 
claim was not presented nor exhibited to the Court 
within one year and more specifically that there was 
no special Administrator appointed to pass upon it in 
the Probate Court in compliance with the Statute. 
While it is true that the better practice is for an Exe- 
cutor to file his claim, the same as a stranger, and 
have the Court appoint some discreet person to de- 
fend for the Estate, still it is not mandatory and the 
Probate Court in its discretion may allow such claim, 
either upon the presentation thereof or approve the 
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same in the report of the Executor, if he feels that the 
claim is just and proper. The report was not filed for 
more than one year after the issuance of Letters in 
the Estate but the receipt of the Appellee, H. W. Rice, 
shows the payment to himself of the full amount of 
this claim on August 19th, 1924. If the Probate Court 
was satisfied of the regularity, validity and justness of 
this claim we do not feel that there was an abuse of his 
discretion in allowing the same. 

The objection to the two items of $72.00 each, one in 
the first report and one in the second report, paid to 
I. C. Richards appeared to be well taken. The testi- 
mony indicated that these amounts were paid by the 
Appellee to the Supervisor of the Poor to help a rela- 
tive of testatrix’s deceased husband. There seems to 
be no authority in law which empowers an Executor to 
make payments of this character. As to these two 
items we believe that objections should have been sus- 
tained. 

The next objection urged is to the claim of Mary 8S. 
Teter in which Appellant claims, that the claim was 
allowed by the Probate Court at the sum of $1052.50 
but the Appellee, as Executor paid the claim in the 
amount of $1152.50, being $100.00 more than allowed 
by the Probate Court. The only oral testimony intro- 
duced on this claim was that of the Executor who in- 
sists that the amount of $1152.50 is correct. The claim 
made out and sworn to by Mary S. Teter, the claimant, 
was for the sum of $1152.50 but on the back of the 
claim is a consent to the allowance of the claim at 
$1052.50 signed by Rinaker & Rinaker, as attorneys 
for the Executor. There is also endorsed on the back 
of the claim an allowance by the Probate Court at the 
sum of $1052.50. The Appellee testified that this was 
a mistake as there was no objection to the amount of 
the claim as presented; that he therefore paid the full 
amount and presented the receipt therefore signed 
by the claimant for $1152.50. Apparently the Probate 
Court was convinced of the truth of Appellee’s testi- 
mony and there being no proof that the claim for the 
full amount was not just and proper we feel that the 
Probate Court correctly allowed the payment by the 
Executor for the full amount. 

Appellant also objects to the item of $910.06 paid for 
Federal Estate Tax. He insists that the total amount 
of assets in the estate, as shown by the inventory, did 
not exceed the sum of $25,000.00 and therefore there 
was no justification for paying any Federal Estate 
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Tax whatsoever because of the exemption of $50,000.00 
to be deducted before the Estate was liable to any tax 
whatever. The testimony of the Executor is that he 
was compelled to pay a Federal Estate Tax on the land 
conveyed by the decedent and her husband to the 
daughters several years before the death of Mrs. 
Adams. There seems also to have been paid an addi- 
tional sum of $541.31 for inheritance tax which the 
Executor has not charged up in his account. He testi- 
fied that there was a hearing with reference to asses- 
sing the Federal Estate Tax and that an appeal was 
taken by the Estate and the amount fixed for payment 
on appeal. We can see no reason why the Executor 
was not obliged to pay the Federal Estate Tax and it 
was proper for him to take credit for this amount in 
his accounts to the Probate Court. The receipt was 
signed by the Collector of Internal Revenue for the 
sum of $910.06, showing conclusively that that amount 
was paid by the Executor for Federal Estate Tax. 

Appellant next objects to account paid to Drs. Bley 
& Bley in the sum of $56.75. The claim shows that it 
was not presented to the Executor until May 4th, 1925 
and that he issued a check therefore on May 5th, 1925, 
which was long after the year had expired for filing 
claims. Although Appellee testified that he knew Drs. 
Bley & Bley had attended the decedent during her last 
illness and that he thought the bill ought to be paid 
still it was the duty of the Executor to interpose the 
defense of the Statute of Limitations under such cir- 
cumstances and the Probate Court should have sus- 
tained an objection to the allowance of this item. 

The next item of $2.00 for insurance appears to have 
been improperly paid out of the Estate monies and 
objection should be sustained thereto. 

Appellant objects to the item paid to the Alexander 
Lumber Company amounting to $152.70. The testi- 
monv shows that this lumber was purchased after the 
death of the Testatrix and went into a house that was 
built for the benefit of Marshall Davis; that the bill 
should have been paid out of funds belonging to Davis 
instead of from the Estate. Objection to this claim 
should have been sustained by the Probate Court. 

The Appellee apparently acted as the agent for this 
estate as well as Guardian for Marshall Davis, who is 
now the Appellant on this appeal. We feel that his 
accounting to the Probate Court was honest in every 
particular but that he failed to comply with all the 
requirements of the Statute with reference to some of 
these claims. Because of the reasons set forth in this 
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opinion it is impossible for us to affirm the judgment 
of the Circuit Court in toto although we have a feeling 
that the Executor was equitably entitled to the ap- 
proval of his entire report. We have indicated the ob- 
jections which should be sustained and the judgment 
of the Cireuit Court is therefore reversed in part and 
remanded with directions to the Circuit Court to direct 
the Executor to state an account in accordance with 
the views expressed in this opinion. 
Reversed in part and remanded with directions. 


(Seven pages in original opinion) 
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opinion it is impossible for us to affirm the judgment 
of the Circuit Court in toto although we have a feeling 
that the Executor was equitably entitled to the ap- 
proval of his entire report. We have indicated the ob- 
jections which should be sustained and the judgment 
of the Circuit Court is therefore reversed in part and 
remanded with directions to the Circuit Court to direct 
the Executor to state an account in accordance with 
the views expressed in this opinion. 
Reversed in part and remanded with directions. 


(Seven pages in original opinion) 
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Alma, Shaffer, Appellee, v. The Prudential Insurance 
Company of America, a Corporation, Appellant, 


Appeal from Circuit Court, Vermilion County. 
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Mr. Justice Fuuron delivered the opinion of the 
Court. 

This was an action in assumpsit to recover for the 
debt of insured under an insurance policy. There was 
a verdict for Appellee in the sum of $500.00 and judg- 
ment on the verdict, from which this appeal is prose- 
cuted. 

The complaint consisted of four counts alleging that 
Appellant issued a policy of insurance on February 
13th, 1933 against death, with double indemnity for 
death by accidental means. The first count set up that 
insured was beaten and strangled to death on Janu- 
ary 19th, 1934 by unknown persons. The second count 
alleged that the insured was struck and beaten by un- 
known persons and died as a result thereof. The third 
count alleged that the insured met his death from bod- 
ily injury, namely, blows and strangulation. The 
fourth or additional count merely alleged death while 
the policy was in force. The answer denied the alle- 
gations of the complaint, alleged a tender in Court of 
premiums paid on the policy, set up that the deceased 
made false statements and representations as to his 
health in the application for insurance; that the in- 
sured died from suicide within one year from the date 
of the policy by strangling himself to death through 
hanging and that therefore nothing was due Appellee 
except premiums tendered. 

The facts show that the insured Clarence Shaffer, 
applied for and was issued a policy of insurance from 
the Appellant Company. The policy provided for 
$500.00 for death through natural causes and an addi- 
tional $500.00 in case of death through external, vio- 
lent and accidental means but further provided that in 
case of suicide, sane or insane, within one year, the 
premiums paid should be the only liability, 

The testimony further discloses that deceased left 
his home about noon on January 19th, 1934; that he 
was seen by one witness in a tavern during the after- 
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noon where he drank a glass of beer; by another on the 
street in the afternoon and by another about midnight. 
All testified that he was sober and apparently in good 
health and spirits. He was found hanging in one cor- 
ner of a box car on a railroad siding near the Village 
of Westville on the following morning. He was hang- 
ing by a trousers belt and had another belt in his coat 
pocket which had been broken in two. His feet were 
three inches from the floor and there were clinkers in 
the car near the feet. A brother testified that the cap 
of the decedent was sticky with blood, both inside and 
out. This statement was denied by other witnesses 
and the cap produced as an exhibit showed little or no 
signs of any blood. The belt, by which deceased was 
hanging, was not his belt but the brown belt found in 
his pocket, broken in two parts, was the belt which he 
wore when he left home on the morning of January 
19th. The belt left an indentation under the chin and 
up the sides of his head. There was a slight mark un- 
der his chin and a bruise on the back of his ear, ac- 
cording to the testimony of a brother and a son of the 
decedent. The evidence further showed that an over- 
coat was found about forty feet from the ear, the after- 
noon they found him which was torn badly. A witness, 
Lena Ruckus, testified that she had given this coat to 
a tramp the week before. A small piece of old bailing 
wire was found twisted loosely around one wrist of the 
decedent. It was also testified that it was a custom for 
tramps and hoboes to hang out in ears in this vicinity. 

Appellant argues many reasons for a reversal of 
this judgment but the controlling question in our 
minds is whether or not there is sufficient evidence to 
support the amount of this verdict. From the evidence 
in this record it is clear that the decedent was either 
killed or that he killed himself. There is no proof of 
death from any natural cause. If he was murdered his 
wife was entitled to the sum of $1000.00 because of 
death through violent or accidental means. If he com- 
mitted suicide she was only entitled to recover the 
amount of premiums paid on the policy. The finding 
of a verdict of $500.00 must have been a compromise 
on the part of the jury and is not warranted by any 
facts proved in this record. 

The theory of the Appellee is that some unknown 
tramp murdered the decedent but there is no motive 
shown for a murder and no facts which justify such a 
conclusion. It is our opinion that the verdict of the 
jury was not only manifestly against the weight of 
the evidence but that it was a compromise verdict 
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which cannot stand because it is not substantiated by 
any competent proof. Selamakos v. Victor Ice Cream 
Co., 246 Ill. App. 178. 
The judgment of the lower Court is contrary to the 
law and the testimony and is reversed and remanded. 
Reversed and remanded. 


(Three pages in original opinion) 
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Everett E. Smith, Appellant, v. A. H. Skelton, 
Appellee. 


Appeal from Circuit Court, Vermilion. County 
2 Y 
Ocroper Term, A. D. 1935. S e} 

Gen. No. 8945 Agenda No. 24 


Mr. Justice Fuuron delivered the opinoin of the 
Court. 

Appellant filed his complaint in the Circuit Court of 
Vermilion County seeking to enjoin the Appellee from 
dispossessing Appellant from fifty-seven acres of 
land and to compel Appellee to specifically perform a 
written contract and convey to him said tract of real 
estate. The contract made time of the essence of the 
contract and the contention of the Appellant is that the 
Appellee, by his conduct, waived strict performance 
and that the Appellant was entitled to definite notice to 
perform before the contract could be terminated and 
that such notice was not given. Upon a hearing the 
Court dismissed the complaint for want of equity and 
this appeal is prosecuted to reverse that decree, 

The facts show that on August 12th, 1933 the con- 
tract was executed which provided for the payment of 
a purchase price of $2600.00, payable $400.00 on April 
Ist of the years 1934, 1935, 1936 and 1937, and $500.00 
on April Ist of the years 1938 and 1939, with interest 
at 6% per annum, payable April 1st of each year; also 
provided that the Appellant should pay all taxes and 
insurance, and if he mined any coal from the land 
should pay twenty-five cents per ton royalty to the 
Appellee in addition to the stipulated annual pay- 
ments. On October 27th, 1933, Appellee loaned the 
Appellant the sum of $55.60 in cash, and on December 
oth, 1933 the Appellant had mined and removed 
enough coal to make the sum of $102.26 due for roy- 
alty. On the same date the Appellant paid the Appel- 
lee the sum of $76.00, which was the only sum ever 
paid by the Appellant in cash upon the contract. On 
April 1st, 1934 the Appellant owed to the Appellee for 
insurance, taxes, royalty and the first installment on 
principal the sum of $791.27. On May 24th, 1934 Ap- 
pellee served a notice in writing upon the Appellant 
attempting to forfeit the contract for failure to pay the 
royalty. On July 17th, 1934, Appellee caused a formal 
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notice in writing to be served upon the Appellant stat- 
ing the specific items wherein Appellant was in default 
under the terms of the contract and a further formal 
notice that a proceeding in forcible detainer would be 
instituted to recover possession of the premises after 
thirty days from the date of the receipt of that notice 
by the Appellant. After the expiration of the thirty 
days the Appellee caused another notice demanding 
immediate possession of the premises in controversy 
to be served upon the Appellant as a basis for bringing 
a suit in forcible detainer. Subsequently suit was 
brought in forcible detainer against the Appellant by 
the Appellee before a Justice of the Peace. The case 
was tried before a jury in the Justice of the Peace 
Court and there was a verdict in favor of the Appellee 
for the possession of the land in question and a judg- 
ment for possession entered by the Justice on August 
30th, 1934. No appeal was taken from the judgment. 

Afterwards the Appellant filed a proceeding in the 
Federal District Court at Danville under the Frazier- 
Lemke Act and procured an order restraining the Ap- 
pellee from taking possession. Later on September 
14th, 1934, upon motion of the Appellee, the restrain- 
ing order was dissolved by the Federal Court. This 
proceeding was thereupon filed in the Circuit Court on 
September 22nd, 1934. In the meantime a writ of res- 
titution was issued by the Justice of the Peace upon the 
judgment for possession theretofore entered in that 
Court and the Appellee recovered possession of forty- 
seven acres of land in question from the Constable 
under that writ but, through leniency to the Appellant, 
did not dispossess him of ten acres of the tract on 
which the Appellant resided. Appellant then ap- 
proached the Appellee and told him he thought he 
could get a loan from the Federal Land Bank of St. 
Louis if Appellee would let him have the land. The 
Appellee figured up the amount of the contract, inter- 
est, taxes and costs, which at that time came to $3,- 
142.23, and told the Appellant that if he could get a 
loan from the Federal Land Bank to pay him that 
amount on or before March 1st, 1935, he would let him 
have the land but also told him that such offer should 
not interfere with Appellee’s holding possession of the 
land under the judgment in the Justice Court. An 
Application was made for the loan and the Federal 
Land Bank made the appraisal but on April 24th, 1935 
definitely refused the loan. Thereupon the Appellee 
insisted upon the Appellant giving up possession of 
the ten acres and notified Appellant that the writ of 
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restitution would be enforced if he did not do so. The 
Appellant then amended his complaint in this cause 
on May 22nd, 1935 and sought to enjoin the execution 
of the writ of restitution averring that on or about 
November 15th, 1934 the Appellee had made a new 
agreement with the Appellant to convey him the fifty- 
seven acres of land for $3200.00. 

On the trial the Appellant testified that he had made 
valuable and lasting improvements on the premises 
and also substantial repairs; that he also opened up 
a road on the premises and uncovered a considerable 
quantity of coal. 

While there are other points argued in the briefs 
the only one seriously contended for by the Appellant 
is that because of the conduct of the Appellee he there- 
by waived the time of performance and that the orig- 
inal contract entered into between the Appellant and 
the Appellee could only be terminated by the Appellee 
giving additional definite, specific and reasonable no- 
tice of his intention to forfeit the contract and that no 
such notice was given. The facts upon which Appellant 
bases his contention are that on or about November 
15th, 1934, the Appellee joined with the Appellant in 
making an application to the Federal Land Bank for 
a Federal Farm Loan on the property with which to 
pay the original purchase price specified in the con- 
tract of $2,600.00 and other items of indebtedness due 
and unpaid under said contract making a total of ap- 
proximately $3,100.00. In the application it was stated 
that the loan was being made to pay off the balance of 
the indebtedness due on said written contract. Also 
that Appellee agreed to accept said amount in full pay- 
ment of said indebtedness if paid before March 1st, 
1935. Appellant urges that under these circumstances 
Appellee granted an extension of time in which to pay 
said indebtedness and that no other notice of intended 
forfeiture was ever served upon the Appellant as re- 
quired by law. He relies almost exclusively upon the 
eases of Eaton v. Schneider, 185 Ill. 508. In that case 
the Appellee Schneider expressly extended the time 
for payment and permitted the time for payment to 
go by without declaring an immediate forfeiture and 
by his conduct led the Appellant Eaton to believe that 
he did not intend to insist upon an immediate perform- 
ance of the contract according to its terms. The Court 
properly held in that case that where a party to the 
contract had led the other into the belief that strict 
performance will not be required a forfeiture can only 
be declared, after waiver, by giving definite and spe- 
cific notice of his intention to terminate the contract. 
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We do not believe the facts in this case are comparahle 
to those in the case of Eaton v. Schneider. There is 
no testimony in this record to show that Appellee ever 
expressly extended the time for payments. A contrary 
intention was shown by his service of a written notice 
to forfeit the contract upon Appellant for failure to 
pay royalty in May 1934; also his service of a thirty 
day notice prior to the institution of a forcible detainer 
suit; also his service of another notice demanding im- 
mediate possession before the institution of a suit; 
also his starting suit for possession, trial of a case 
before a jury, securing a judgment for possession and 
issuing writ of restitution based upon said judgment. 
This action was taken by Appellee only after default 
made by Appellant in the payment of royalty, inter- 
est, taxes, insurance and principal payment due on the 
contract. The fact that he told Appellant that if he 
could borrow the amount of money necessary to cover 
the entire indebtedness that he could have the land 
does not in our judgment waive the time of payment 
provided in the contract. 

The fact that Appellant made a tender or offer of 
payment at the time of the trial does not change or 
vary the rights of the Appellee in this case. We be- 
lieve that the testimony concerning the waiver of the 
time of payment and other rights of Appellant might 
properly have been raised in the forcible detainer suit 
before the Justice of the Peace. Fuchs v. Peterson, 
315 Ill. 370. Brown v. Burke, 155 App. 249. 

We believe that the Appellant failed to prove the 
allegations of his complaint and that the Court prop- 


erly dismissed the same for want of equity. 
Affirmed. 


(Five pages in original opinion.) 
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PUBLISHED 1n ABSTRACT 


National School Equipment Company, a Corporation, 
Appellee, v. Board of Education No. 15 of 
Hancock County, Illinois, Appellant. 


Appeal from Circuit Court Hancock County. 
Ocroser Term, A. D. 1935. 29 bs s 
Gen. No. 8956 Agenda No. 30 


Mr. Justice Fuuron delivered the opinoin of the 
Court. 

This is a companion case to the suit of Seither & 
Cherry Co., a corporation v. Board of Education of 
District No. 15 in the Town of La Harpe in Hancock 
County, Ilinois, Gen. No. 8957, decided at this term. 
The facts, although differing in detail, and as to par- 
ties and amounts, are in substance the same. The 
Same questions as to practice and procedure and the 
setting aside of default judgments are involved. The 
Circuit Court of Hancock County rendered judgment 
against the Appellant for the sum of $6509.96 and re- 
fused to set aside the judgment taken by default on 
motion of the Appellant. It is from this judgment the 
present appeal was taken. 

Upon the authority of our holding in the above 
named case the judgment of the Circuit Court is there- 
fore affirmed. 


Affirmed. 
(One page in original opinion. ) 
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PuBLIsHED IN ABSTHRAC 


Edward Kibbat, Appellee, v. May L. Clokey, Appellant. 


Appeal from Circuit Court, Pike County. 


Ocrosper Term, A. D. 1935. 2 § S$ 


Gen. No. 8960 Agenda No. 33 


Mr. Justice Futron delivered the opinion of the 
Court. 

This suit originated in a Justice of the Peace Court 
and by appeal was taken to the Circuit Court of Pike 
County. The case was heard by the Court without a 
jury and this appeal is taken from the judgment ren- 
dered by the Cireuit Court. 

The Appellant and the Appellee are the owners of 
adjoining farms situated about four miles south of 
Rockport in Pike County, Illinois. The farms were 
partly divided by a line fence on a section line and 
there had been considerable dispute and controversy 
between the parties concerning the division, building 
and maintenance of the line fence. On August 25th, 
1934 the parties entered into an agreement in writing 
to arbitrate their various disputes in relation to the 
line fence. They appointed arbitrators, who visited 
the premises and made an award defining the sections 
of the fence that each party was to construct and 
maintain. 

The controversy arises chiefly from one section of 
the line fence known as Section 3 on a plat attached to 
the award of the arbitrators. This particular part of 
the line fence was allotted to the Appellant by the 
arbitrators and she was given until September 15th, 
1934 to tear down the old fence and build an entirely 
new fence on that part known as Section 3. The Ap- 
pellant had growing corn on her side of the line fence 
designated as Section 3 and the Appellee had a barren 
pasture on his side of the same portion of said fence. 
The award by the arbitrators was dated August 29th, 
1934 and as a part of the findings therein it was foun? 
that the whole of the line fence was generally in pour 
condition and would not turn stock. On September 
4th, 1934 and for several days prior thereto the Ap- 
pellee turned stock into his field or pasture adjoining 
the part of the fence known as Section 3 and the stock 
wandered through on to Appellants corn field through 
this section during the period of construction. On the 
said date Appellant held the stock of Appellee, found 
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upon her premises, and served notice in writing upon 
the Appellee on September 4th that she had taken and 
held his stock and demanded damages. The stock was 
kept by the Appellant, watered and fed by her, until 
the 17th day of September 1934. At that time Appel- 
lant demanded the sum of $25.00 from Appellee for 
damages incurred by reason of feeding and caring for 
the stock before she would return same to Appellee. 
On the same date Appellee instituted this suit for re- 
plevin by filing an affidavit and bond with a Justice 
of the Peace. A writ of replevin was issued by the 
Justice, served by the Constable on the following day 
and all of the stock mentioned in the replevin writ was 
returned to Appellee except one black sow and three 
shoats which the Constable was unable to find. No 
tender of any money was made by the Constable nor 
any amount by the Appellee to cover damages or for 
cost of feeding the property and caring for it at the 
time the replevin writ was served and the stock re- 
turned. A large amount of testimony was taken on 
the value of the feed and care furnished by the Ap- 
pellant during the period from September 4th to Sep- 
tember 17th. 

The testimony disclosed that the stock crossed 
through the section of the line fence known as Section 
3 which the Appellant, under the arbitration award, 
was obliged to maintain. She relies upon Par. 21 of 
Chap 54 of Smith-Hurd R. S. 1935 concerning 
‘‘Fences’’ as a basis for her taking up and holding 
possession of Appellees stock found upon her prem- 
ises, a portion of which paragraph reads as follows: 

“‘Tf any such animal or animals shall break into 
an inclosure surrounded by a fence of the height and 
sufficiently prescribed by this act, or shall be wrong- 
fully upon the premises of another, the owner or 
occupier of such inclosure or premises may take into 
possession such animal or animals trespassing, and 
keep the same until damages, with reasonable 
charges for keeping and feeding, and all costs of suit 
be paid, to be recovered in any Court of competent 
jurisdiction. ’’ 

It was therefore incumbent upon the Appellant to 
prove by a preponderance of the evidence that the 
stock of the Appellee was wrongfully upon the prem- 
ises of Appellant. We believe that she totally failed 
to sustain this burden by competent proof. The Ap- 
pellee turned his stock into his own pasture and it was 
permitted to cross the line on the section of the fence 
alotted to the Appellant and although she had been 
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